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DES  MOINES,  MAY  TERM,  A.  D.  1901. 

AND  IN  THE  FIFTY-FIFTH  YEAR  OF  THE  STATE. 


Ziox  Church  of  The  Evangelical  Association  Oi?  lu  il 
North  America  in  Charles  City,  Iowa,  and  the 
Trustees  Thereof  and  the  Iowa  Conference  of 
THE  said  Association,  Appellees,  v.  J.  W.  Parker, 
SheriflF  of  Floyd  County,  Iowa ;  John  Kuck  and  Wil- 
liam Brandau,  Appellants. 

Trusts:    injunction  to  eestjiain  sale  of  trust  property:    Parties, 
An  action  to  enjoin  the  sale  of  trust  property  under  an  execu- 
4    tion  may  be  brought  by  the  trustee  of  the  same  without  Joining 
the  beneficiaries. 

Tuust  deed  for  church  purposes:     Validity.    Property  was  deeded 
in  trust  to  the  trustees  of  the  Zlon  Church  of  the  Evangelical 

1  Association  of  North  America  at  a  certain  place,  to  be  held 

2  for  the  ministry  and  members  of  such  association,  not  for  the 
11    members  of  the  corporation  itself,  except  as  they  may  belong 

to  such  association.    Held,  that  such  trust  was  valid. 


NoTS— The  fisrures  on  the  left  of  the  syllabi  refer  to  correspoading  fisrures  placed  on 
(he  margin  of  the  case  at  the  place  where  the  point  of  the  syllabus  is  decided. 
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Sale  of  trust  property:  Purchaser  affected  with  notice  of  powers 
of  trustee.    A  party  dealing  with  trustees  of  an  expressed  trust 

13  knowing  them  to  be  such,  is  bound,  at  his  peril  to  know  the  ex- 
tent of  their  powers. 

Sale  of  tru^t  property  mortgaged  hy  trustee.     Property  was  con- 

1  veyed  to  the  trustees  of  the  Zion  Church  of  the  Evangelical 

2  Association  of  North  America  at  a  certain  place  in  trust  to  be 
maintained  as  a  place  of  worship  by  the  ministry  and  member 

10  ship  of  such  association,  and  as  a  place  of  residence  of  th:^ 
12  preachers  of  such  association  who  might  be  stationed  at  such 
place,  with  power  to  convey  the  same  subject  to  the  discipline 
and  usages  of  that  association,  as  declared  by  the  general  con- 
ference of  such  association  and  the  annual  conference  within 
whose  bounds  the  said  premises  were  situated;  the  trustees  to 
have  the  management  of  the  property,  subject  to  the  provisions^ 
of  the  discipline  and  the  annual  conference.  Held,  that  such 
property  could  not  be  sold  on  execution  issued  on  a  judgment 
against  the  church  in  a  proceeding  foreclosing  a  mortgage  on 
such  property  given  by  the  local  trustees. 

Adjudication:    assignee  of  mortgage.    A  decree  in  a  mortgage  foro- 

1  closure  suit  adjudging  that  the  trustee  of  the  property  mort- 

2  gaged  had  no  authority  to  encumber  the  same,  and  declaring 
the  mortgage  thereon  void,  which  was  not  appealed  from,  is 

9  conclusive  on  the  assignees  of  the  mortgage,  in  a  subsequent 
action  to  sell  the  property  under  an  execution  issued  on  a  judg- 
ment for  the  mortgagee  on  the  notes. 

Pleading:     affirmative  defenses:      Counter  relief.     The  pleading 
of  an  affirmative  defense  is  not  sufficient  to  authorize  countt!r 

7  relief,  since  in  such  case  the  facts  must  be  specially  pleaded. 

Review  on  Appeal:     objection  bei.ow:     Defect  of  parties.     An  ob- 

3  Jection  on  the  ground  of  defect  of  parties  will  not  be  considered 
for  the  first  time  an  appeal. 

Same:     Defective  petition.    Where  a  defect  appears  on  the  face  of 
6    the  petition,  and  no  objection  is  taken  thereto  on  the  trial,  it 
will  be  deemed  to  have  been  waived,  on  appeal. 

Question  not  raised  in  pleadings:     Trial  de  novo.    A  question  not 
6     raised  by  the  pleadings  in  the  trial  court  will  not  be  determined 
on  appeal  on  a  trial  de  novo. 

Defective  pleading  of  appellant.     A  cause  will  not  be  reversed 

8  on  appeal  on  the  ground  that  appellant  failed  to  file  proper 
pleadings  in  the  trial  court. 

Appeal  from  Floyd  District   Court. — IIox.   J.   F.   Clydk,. 

Judge. 
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TiKSDAY^  May  14,  1901. 

Suit  in  equity  to  enjoin  the  sale  of  certain  church 
]>rojx^rty  under  an  execution  issued  on  a  judgment  in  favor 
o{  S.  r.  Farnham  and  against  the  Zion  Church,  which  judg- 
ment was  assigned  to  defendants  Kuck  and  Brandau.  The 
trial  court  granted  the  relief  prayed,  and  defendants  appeal. 
— Affii^med. 

Robert  Eggert  and  A.  F,  Reichmann  for  appellants. 

Read  <£-  Read  and  E,  B.  Esher  for  appellees. 

Deemer,  J. — The  Zion  Church  of  Charles  City  is  a 
mission  church  of  the  Iowa  conference  of  the  Evangelical 
Association  of  America,  annexed  to  the  Dubuque  district, 
deriving  support  from  and  dependent  on  the  conference. 
It  was  established  in  the  vear  1888  by  the  members  of  the 
local  society,  with  the  consent  and  approval  of  the 
1  conference.      Plans    for    a    church    building    were 

laid  before  the  trustees  of  the  conference,  and 
they  agreed  to  pay  the  local  society  $500,  on  con- 
dition that  the  said  local  society  place  no  mortgage 
<»n  .the  property,  or  incur  no  debt  in  its  construc- 
tion. The  local  society  immediately  proceeded  to  incorpo- 
rate and  to  purchase  real  estate,  to  solicit  subscriptions,  and 
to  construct  a  church  on  plans  approved  by  the  conference. 
By  the  articles  of  incorporation,  "all  conveyances  of  prop- 
erty to  this  association  shall  be  deeded  in  trust  that 
said  property  shall  be  used,  kept,  and  maintained 
and  disposed  of  for  the  use  and  benefit  of  the  ministry  and 
membership  of  the  Evangelical  Association  of  Xorth  Amer- 
ica. Any  real  estate  of  said  association  held  in  trust  for 
said  Evangelical  Association  shall  be  sold  and  conveyed  to 
the  said  trustees  in  the  corporate  name  thereof,  when  au~ 
thorized  to  do  so  bv  the  annual  conference  in  whose  bounds 
the  real  estate  is  situated."  The  deed  conveying  the  real 
estate  was  to  "the  trustees  of  the  Zion  Church  of  the  Evan- 
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gelical  Association  of  North  America  in  Charles  City, 
Iowa,"  in  trust,  to  be  kept,  used,  and  maintained  as  a  place 
of  Divine  worship  by  the  ministry  and  membership  of  the 
Evangelical  Association  of  North  America,  and  as  a  place 
of  residence  of  the  preachers  of  the  Evangelical  Association 
of  North  America  who  may  from  time  to  time  be  stationed 
at  said  place,  with  the  power  to  dispose  of  and  convey  the 
same,  subject  to  the  discipline  and  usages  of  the  said  asso- 
ciation, as  from  time  to  time  authorized  and  declared  by  the 
general  conference  of  the  said  association,  and  by  the  annual 
conference  within  whose  bounds  the  said  premises  are  situ- 
ated. The  articles  of  incorporation  further  provide  that 
"the  trustees  shall  have  the  sole  management  of  the  prop- 
erty, subject  to  the  present  and  any  future  provisions  of  the 
discipline  and  the  provisions  of  the  annual  conference  in 
whose  bounds  such  property  is  situated."  At  the  time  the 
church  was  dedicated  the  trustees  of  the  local  society,  in- 
eluding  defendants  Kuck  and  Brandau,  secured  subscrip- 
tions nearly  sufficient  to  cover  the  iD^ebtedne^  of  Jthe 
church.  These  subscription  lists  have  been  at  all  times, 
and  are  now,  in  the  possession  of  said  defendants.  At  the 
time  they  purchased  the  real  estate,  however,  the^^  borrowed 
the  sum  of  $728,  executing  their  notes  therefor;  and  as 
work  on  the  church  building  progressed  they  borrowed  the 
sum  of  $1,500,  executing  like  notes  for  the  amount  thereof. 
In  the  year  1890  these  notes  matured,  and  the  holders 
thereof  demanded  their  money.  Having  no  money  with 
which  to  meet  these  demands,  it  was  decided  by  the  local 
trustees  to  borrow  enough  money  to  meet  all  their  obliga- 
tions, and  to  give  a  mortgage  on  the  church  property  as  se- 
curity therefor.  Pursuant  to  the  resolution  they  borrowed 
the  sum  required  from  S.  F.  Famham,  and  made  a  mort- 
gage on  the  church  property  to  secure  the  same.  When  tbe 
loan  matured,  the  local  society  failed  to  pay ;  and  Farnham 
brought  suit  to  foreclose  his  mortgage,  and  for  judgment  on 
his  notes,  against  the  Zion  Church,  the  Iowa  conference,  and 
the  local  trustees.     The  Zion  Church  and  the  Iowa  Confer- 
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cnce  filed  answers  in  which  they  pleaded  that  the  property 
was  held  in  trust  for  the  association,  that  the  trustees  had 
no  authority  to  mortgage  the  same,  and  that  the  mortgage 
'^vas  void  and  of  no  effect.  The  local  trustees  practically 
confessed  judgment  on  the  notes.  On  these  issues  the  fore- 
closure suit  was  triedj  resulting  in  a  decree  finding  the 
mortgage  void  and  canceling  the  same  of  record,  but  render- 
ing judgment  against  the  Zion  Church  for  the  amount  of  the 
Joan.  Thereafter  Farnham  assigned  his  judgment  to  the 
defendants  Kuck  and  Brandau.  After  the  assignment  was 
made,  the  assignees  caused  an  execution  to  issue  on  the  judg- 
ment, which  was  returned,  "No  property  found.''  Thereafter 
Kuck  and  Brandau  filed  their  petition  against  a  large  num- 
ber of  the  members  of  the  local  society,  asking  judgment 
against  them  for  the  amount  of  their  claim,  reciting  the  re- 
turn nulla  bona  on  the  execution.  This  case  was  tried  to 
the  court,  resulting  in  the  dismissal  of  their  petition.  There- 
after an  alias  execution  was  issued,  which  was  levied  on  the 
church  property  in  question,  and  the  same  was  advertised 

for  sale.  This  suit  is  to  enjoin  the  sale  under  that 
2  execution.     It  is  claimed,  among  other  things,  that 

the  decree  in  the  Farnham  case  is  res  adjudicata  of 
the  question  presented  on  this  appeal ;  that  neither  the  legal 
nor  the  equitable  title  to  the  church  property  is  in  the  Zion 
corporation,  and  therefore  cannot  be  subjected  to  the  pay- 
ment of  the  Farnham  judgment;  that,  in  any  event,  the 
Zion  Church  is  but  the  trustee  of  a  charity,  and  that  it  has 
no  interest  in  the  property  which  is  subject  to  levy  and  sale ; 
and  that  on  the  whole  case  there  can  be  no  execution  sale 
c^  the  property.  On  the  other  side  it  is  insisted  that  the 
local  trustees  were  and  are  agents  of  the  Evangelical  Asso- 
ciation of  North  America,  and  as  such  had  power  to  con- 
tract debts  in  the  erection  of  the  church  property  that  should 
be  paid  out  of  the  property  itself ;  that  plaintiffs  are  estop- 
ped from  asserting  that  the  property  cannot  be  subjected  to 
the  payment  of  the  judgment,  because  they  have  accepted 
the  benefit  of  the  acts  of  their  trustees,  and  must  assume  the 
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burdens  incurred  by  them ;  that  defendants  Kuek  and  Bran- 
dau  are  subrogated  to  all  Farnham's  rights  growing  out  of 
his  judgment;  that  the  decree  in  the  Farnham  case  is  no:: 
res  adjudicata;  that  plaintiffs  are  not  the  real  parties  in 
interest;  that  there  is  misjoinder  and  nonjoinder  of  proper 
parties;  and  that  in  any  event  defendants  are  entitled  to 
make  an  equitable  levy,  and,  if  the  pleadings  do  not  warrant 
the  giving  of  such  relief,  that  the  case  be  reversed  and  re- 
manded for  the  purpose  of  allowing  them  to  bring  suit  to 
:  ubject  the  property  to  the  payment  of  their  judgment. 
.Vppellant's  counsel  do  not  agree  as  between  .themselves  on 
the  question  of  the  right  to  sell  the  property  on  execution. 
One  of  them  confesses  that  it  cannot  be  done,  while  the  other 
insists  that  it  mav. 

Before  going  to  the  merits,  we  will  dispose  of  the  prac- 
tice points  argued  in  the  briefs,  and  first  the  question  of 
proper  parties.       Defendants  contend  that    neither  of    the 
plaintiffs  has  any  interest,  title,  or  right  to  the  prop- 

3  erty;  that  either  the  trustees  or  the  beneficiaries  de- 
scribed in  the  deed  should  have  been  made  parties 

to  the  suit.     This  question  is  first  made  in  this  court,  and 

for  that  reason,  if  for  no  other,  cannot  be  considered.     Coe 

V.  Anderson,  92  Iowa,  515;  Pipe  v.  Bateman,  1  Iowa,  3G9 ; 

Bouton  V,  Orr,  51  Iowa,  473.     Moreover,  the  trustee 

4  of  an  express  trust  may  bring  action  without  join- 
ing those  for  whose  benefit  the  action  is  prosecuted. 

Code,  section  3459.     Again,  the  Iowa  conference  is  a  bene- 
ficiary by  the  terms  of  the  deed.    The  defect,  if  there  is 
one,  appeared  on  the  face  of  the  petition ;  and,  as 

5  no  objection  was  taken,  it  will  be  deemed  waived. 
Corey  v.  Sherman,  96  Iowa,  114;  Boyd  v.  Watson, 

101  Iowa,  214.  To  the  claim  that  defendants  are  entitled 
to  make  an  equitable  levy,  it  may  be  answered  that  no  such 

issue  was  made  in  defendants'  answer.  This  court 
C  cannot,  on  a  trial  de  novo,  determine  a  question  not 

raised  by  the  pleadings  in  the  trial  court.  Mann- 
faciuring  Go.  v.  Hasbrouck,  68  Iowa,  554.     When  counter 
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relief  is  asked,  the  facts  must  be  specially  pleaded. 

7  Lord  V,  Ellis,  9  Iowa,  301.     That  was  not  done  in 
this  case.     True,  an  aflSrmative  defense  was  pleaded, 

l>Tit  this    is   not    sufficient  to  authorize    affirmative    relief. 
Walher  v.  Walker,  93  Iowa,  643.     We  will  not  re- 

8  verse  the  case  because  defendants  failed  to  file  proper 
pleadings  in  the  court  below.     Sanxey  v.  Glass  Co,, 

<IS  Iowa,  542. 

TI.  Coming  to  the  merits  of  the  case,  it  will  be  ob- 
served that  the  convevance  was  to  the  trustees  of  the  Zion 
Church,  in  trust  for  the  use  and  benefit  of  the  ministry  and 
membership  of  the  Evangelical  Association  of  North  Amei^ 
ica.  The  incorporated  Zion  Church  had  no  interest  in  the 
property,  beneficial  or  otherwise,  save  as  its  members  came 

to  use  it  as  a  place  of  worship.     Its  trustees  held 
0  the  title  in  trust,  and,  if  it  had  any  title  at  all,  it  was 

in  trust,  as  before  stated,  '^subject  to  the  discipline 
and  usages  of  the  association  as  declared  by  the  general  and 
annual  conferences."  In  the  Farnham  foreclosure  suit  it 
was  expressly  decided  that  the  trustees  had  no  authority 
to  incumber  the  property,  and  the  mortgage  executed  by 
them  was  declared  null  and  void  and  was  canceled.  That  de- 
<*ree  was  not  appealed  from,  and  is  a  finality.  Judgment 
was  rendered  against  the  corporate  entity  known  as  the 
*'Zion  Church,"  but  no  lien  was  declared  against  the  prop- 
erty. If  Farnham  was  entitled  to  an  equitable  lien,  it  was 
his  duty  to  assert  his  claim  thereto  in  that  case;  and,  as  he 
failed  to  do  so,  it  follows  that  neither  he  nor  his  assignees 
-can  claim  such  a  lien  in  this  case,  even  if  they  Had  filed 
proper  pleadings.  A  party  cannot  split  up  his  cause  of 
action.  When  he  brings  suit  claiming  a  lien,  he  must  pre- 
sent all  the  facts  entitling  him  thereto  in  the  one  case.  H^ 
will  not  be  allowed  to  assert  a  mortgage  lien  in  one  case, 
and,  when  defeated,  bring  another,  claiming  a  general  equit- 
able lien  against  the  same  property.  Keokuk  Gaslight  &  Coke 
Co.  V.  City  of  Keokuk,  80  Iowa,  137 ;  Lyman  v,  Paris,  33 
Iowa,  498;  Smith  v.  Baldwin,  85  Iowa,  570;  Goodenow  v. 
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Litchfield,  59  Iowa,  226.  This  effectually  disposes  of  appel- 
lants' claim  to  an  equitable  lien,  as  they  by  their  judgment 
take  no  greater  rights  than  Farnham,  their  assignee,  had. 

The  remaining  question  is,  may  the  property  held  in 
the  manner  shown,  be  sold  on  execution  issued  on  the  judg- 
ment renderexl  against  the  Zion  Church  ?    As  we  have  scon^ 
the  legal  title  is  in  the  trustees  of  that  church  for  oer- 

10  tain  expressed  purposes.  The  church  itself  has  neither 
the  legal  nor  the  equitable  title  to  the  property.  That 

a  judgment  is  a  lien  on  an  equitable  interest  in  property  is 
conceded.  Twogood  v.  Stephens,  19  Iowa,  405 ;  Rand  r. 
Garner,  75  Iowa,  311 ;  Bartle  v.  Curtis,  68  Iowa,  202,  Lip' 
pincott  V.  Wilson,  40  Iowa,  425.  But  it  does  not  appear 
that  the  Zion  Church  corporation  has  an  equitable  title  in 
the  property.  Indeed,  that  position  is  distinctly  negatived 
by  the  deed  itself,  and  there  is  no  evidence  aliunde  to  the 
contrary.  It  does  not  hold  the  legal  title.  That  is  in  the 
trustees.  But,  if  it  has  any  title,  it  is  as  trustee  of  a  chari- 
table or  religious  trust  Conceding  that  it  is  a  trustee,  we 
must  look  to  the  articles  of  incorporation  and  the  discipline 
and  usages  of  the  denomination,  to  ascertain  its  character. 
From  these  it  appears  that  the  property  is  held  for  the  min- 
istry and  members  of  the  Evangelical  Association  of  Xortli 
America,  and  not  for  the  members  of  the  corporation  itself, 
except  as  they  may  belong  to  the  Evangelical  Association. 
Such  a  trust  is  valid,  and  will  be  upheld.     Johnson 

11  V,  Mayne^  4  Iowa,  180 ;  Evangelical  Ass'n's  Appeal,. 
35  Pa.  316.     The  trustees  had  no  power  to  mortgage 

the  property.      That  was  settled  in  the  original  Farnham 

case.     If  they  could  not  do  this,  it  is  difficult  to  see  how 

they  may  create  an  indebtedness  which,  when  reduc^rl   to 

a  .judgment,  would    accomplish    the    same    purpose. 

12  Huntt  V.  Townshend,    31  Md.  336  (100  Am.  Dec.  63). 
Even  if  the  trustees  had  power  to  create  an  indebted- 
ness, the  property  of  their  beneficiary,  cannot  be  sold  on  exe- 
cution issued  on  a  judgment  ao:ainst  the  trustees.     Mallorxj 
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r.  Clark,  20  How.  Prac.  418;  Wilhelm  v,  Folmer,  6  Pa. 
296;  Ingham  v.  Dudley,  60  Iowa,  16.  As  said  in  this  last 
ease,  "The  law  will  not  violate  the  trust,  and  divert  the 
property,  by  judicial  proceedings  or  sales,  from  the  purposes 
of  the  trust.''  It  may  be  that  the  trustees  who  made  the 
expenditures  could,  under  certain  circumstances,  call  on 
the  cesiue  que  trust  to  reimburse  them  for  payments  made, 
but  that  is  not  what  is  asked  in  this  case.  The  court  will 
not  tolerate  a  diversion  of  the  trust  property  by  authorizing 
judicial  sale  thereof,  under  the  circumstances  disclosed. 
These  doctrines  are  elementary,  and  we  need  only  cite  the 
following  in  their  support :  Thomas  v,  Kennedy,  24  Iowa, 
398;  Atkinson  v,  Hancock,  67  Iowa,  452;  Boardman  v. 
Willard,  73  Iowa,  20;  Churchill  v.  Morse,  23  Iowa,  229; 

Bucknell  v,  Deering,  99  Iowa,  548.  Farnham  knew 
13         that  the  parties  with  whom  he  dealt  were  trustees, 

and  was  bound,  at  his  peril,  to  know  the  extent  of 
their  powers.  In  re  Fesmire's  Estate,  134  Pa.  67  (19  Atl. 
Rep.  502);  Smith  v.  Burgess,  133  Mass.  511.  We  reach 
the  very  satisfactorv  conclusion  that  the  decree  is  rifflit,  and 

it   is  AFFIRMED. 

Sherwin,  J.,  taking  no  part. 


Des  Moines  Xational  Bank,  Appellant,  v.  C.  P.  Mere- 
dith. 

Scope  of  Assignment:  interest  in  business:     Covers  note  specified. 

1  An  assignment  of  interest  of  the  plaintiff  in  a  certain  business. 

2  which  specifies  that  the  assignee  is  to  have  a  certain  note  in 
posession  of  one  of  the  assignors,  is  sufficient  to  require  the 
assignor  to  account  for  such  note  to  the  assignee. 

Principal  and  agent:  Ratification.  Where  an  agent  authorized 
to  sell  and  assign  the  interest  of  his  principal  in  a  certain 
business   exceeds   his    authority    in    executing   an    assignment 
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thereof  which  requires  the  principal  to  account  for  a  certain 
C  note,  but  the  principal  receives  the  purchase  money  notes  taken 
by  the  agent  in  the  assignee's  interest,  and  retains  and  collects 
a  portion  thereof,  with  knowledge  of  the  action  of  the  agent, 
it  is  a  ratification  of  his  acts,  which  will  require  the  principal 
to  account  to  the  assignee  for  such  notes. 

Appeal  from  Cass  District  Court. — Hox.  A.  B.  Tiiouxet.l, 

Judge. 

Tuesday,  May  14,  1001. 

Action  for  judgment  on  a  promi?sorv  note  for  $287.50, 
"Nvith,  8  per  cent,  interest,  executed  by  defendants  to  the 
plaintiff  September  20,  1897,  due  March  15,  1898.  De- 
fendant answered,  admitting  the  execution  of  said  note,  and 
pleading  by  way  of  set-off  and  counterclaim  as  will  hereafter 
oppear,  asking  judgment  against  the  plaintiff  for  the  excess 
oi  his  claim  over  the  amount  of  the  note  sued  upon.  Th.^ 
record  shows  that  the  defendant  filed  a  cross  petition  against 
"Randall  &  Dickey,  but  it  does  not  appear  that  they  w^re 
made  or  became  parties  to  this  action.  The  case  was  tried 
to  the  court,  and  judgment  rendered  dismissing  the  plain- 
tiff's petition,  from  which  it  appeals.  The  defendant  ap- 
peals from  the  refusal  to  give  him  judgment  on  his  counter- 
claim. The  plaintiff  will  be  designated  as  appellant. — 
Affirmed. 

Charles  L.  Powell  for  appellant. 

De  Lano  <£•  Meredith  for  appellee. 

Givex,  C.  J. — T.  The  firm  of  Randall  &  Dickey,  com- 
posed of  George  W".  Randall  and  Adam  Dickey,  was  en- 
gaged in  the  selling  of  agricultural  implements  in  the  city 
of  Des  Moines.  The  firm  of  Meredith,  Dickey  &  Co.,  com- 
posed of  C.  P.  Meredith  and  said  firm  of  Randall  S: 
Dickey,  was  engaged  in  the  same  business  in  Atlantic  and 
Griswold,  in  Cass  county,  Iowa ;  Mr.  Meredith  owTiing  one- 
half,  and  Randall  &:  Dickey  the  other  half  in  the  business. 
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In  1894,  Meredith  bought  Kandall  &  Dickey's  interest  in 
tlio  implements  on  hand,  and  notes  and  accounts  of  Mere- 
<iith,  Dickey  &  Co.  not  then  due  were  divided  between  them, 
leaving  only  the  over-due  notes  and  accounts  of  that  firm  and 
an  interest  in  some  land  to  be  settled  in  the  future.  Ran- 
dall &  Dickey,  being  indebted  to  the  plaintiff  bank, 
1  did,    on    October    27,    1896,     assign,    in    writing, 

**all    their    right,    title,    and    interest    to    and    in 
the    assets    of    Meredith,    Dickey    &    Co."    as    collateral 
se^curity    for    said     indebtedness,    with    authority    to    col- 
lect   and    apply    the    same    on    said    indebtedness.      One 
AV.     C.    f]lliott,    then    an    agent    for    Randall    &  Dickey, 
^as     authorized     by     the     plaintiff     to     sell     said     inter- 
est of  Randall  &  Dickey  in  the  firm  of  Meredith,  Dickey  & 
Co.  for  $1,000  net  to  the  plaintiff.       On  September  18, 
1897,  Elliott  executed  to  the  defendant  ail  assignment  in 
'writing  of  said  interest,  as  follows:     "Atlantic,  Iowa,  Sep- 
tember 18,  1807.     For  and  in  consideration  of  eleven  hun- 
dred and  fifty  dollars  ($1,150),  the  receipt  of  which  is  here- 
by acknowledged,   we  hereby  transfer,  sell,  and   assign  to 
i\  P.  Meredith,  of  Atlantic,  Iowa,  our  entire  interest  in  the 
business  of  the  firm  of  Meredith,  Dickey  &  Co.,  of  Atlantic 
and  Griswold,  Iowa.     Said  business  consists  of  a  one-half 
interest  in  all  notes,  book  accounts,  judgments,  and  real  es- 
tate.    The  real  property  interest  consists  of  a  sheriff's  cer- 
tificate for  one  himdred  and  sixty  acres  of  improved  land, 
located  in  ifcCook  county,   South  Dakota,  said  certificate 
being  issued  in  the  name  of  Meredith,  Dickey  &  Co. ;  and  it 
is  agreed  by  this  assignment  that  the  deed  for  this  land 
shall  be  made  direct  to  C.  P.  Meredith  by  the  sheriff  of  the 
countv  where  land  is  located.     Should  this  conflict  with  the 
laws  of  South  Dakota  respecting  issuance  of  deed  direct  to 
C.    P.    Meredith    then    the    assignors    shall   make    a    deed 
of    their    interest    in    this    real    estate    to    0.    P.    Mere- 
dith,   with    no    other    consideration    than    what    is    men- 
tioned   herein.      It    is    also    further    agreed    that    all    the 
profits,  moneys  on  hand,  ban!:  credits,  and  any  other  inter- 
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est  or  credits  that  may  accrue  to  Meredith,  Dickey  &  Co. 
from  any  source  "whatever  are  transferred  by  this  instru- 
ment, and  as  a  further  part  of  this  agreement  no  liabilities 
shall  be  paid  or  incurred  by  the  assignors  in  this  assignment. 
In  addition  to  the  above  items,  C.  P.  Meredith  is  to  have 
the  Abel  Werner  note  and  the  W.  H.  Kirk  note,  which  were 
renewed  and  extended  by  Theodore  CoflFee,  agent  of  Ran- 
dall &  Dickey.     These  notes  are  now  in  possession  of  Ran- 
dall &  Dickey,  and  are  a  part  of  the  Meredith  &  Dickey 
Co/s    business.      Randall    &   Dickey,    by   W.    C.    Elliott* 
Agent     Des  Moines  Xational  Bank,  Assignees  of  Interest 
Herein    Mentioned  of  Randall  &  Dickey,    per  W.  C.  El- 
liott."   Meredith  then  delivered  to  Elliott  his  four  promis- 
sory notes  for  $287.50  each,  payable  to  the  plaintiff,  three 
of  which  have  been  paid;  and  this  action  is  upon  the  re- 
maining one.     One  W.  H.  Kirk  was  indebted  to  Meredith^ 
Dickey  &  Co.,  for  which  they  held  his  notes.     These  notes 
were  placed  in  the  hands  of  Randall  &  Dickey,  and  by  them 
turned  over  to  their  collector,  Mr.   Coffee,  to    collect    the 
same.     On  August  26,  1892,  Mr.  Coffee  took  two  renewal 
notes  for  $128.75  each,  with  8  per  cent.,  from  Mr.  Kirk,  and 
returned  them  to  Randall  &  Dickey.     Mr.  Kirk  paid  both 
these  notes  to  Randall  &  Dickey  in  the  fall  of  1893,  but 
thev  omitted  to  credit  Meredith,  Dickev  &  Co.  w^ith  either 
the  Kirk  notes  or  the  amount  receive<l  in  payment  thereof. 
It  is  imdisputed  that  neither  of  these  notes,  nor  any  of  the 
money  received  in  payment  thereof,  were  ever  turned  over  to 
Meredith,  Dickey  &  Co.,  or  to  Mr.  Meredith. 

11.  Three  questions  are  discussed,  namely,  whether 
the  assignment  to  Meredith,  as  made  by  Elliott,  requires  the 
plaintiff  to  account  to  Meredith  for  the  Kirk  notes.  Also 
whether  Elliott  had  authority  to  so  agree,  and  if  not 
whether  the  plaintiff  has  since  ratified  the  assign- 
2  ment  as  it  was  made.     The  language  of  the  assign- 

ment fully  answers  this  first  inquiry.  After  assign- 
ing "our  interest  in  the  business  of  Meredith,  Dickey  & 
Co,^^  and  reciting  in  what  said  business  consisted,  the  as- 
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signment  says:  *'In  addition  to  the  above  items,  C.  P. 
Meredith  is  to  have  the  Abel  Werner  note  and  the  W.  H. 
Kirk  notes."  We  think  it  clear  that  these  notes  were  spe- 
cifically included  in  the  assignment.  The  Werner  note 
having  been  delivered,  no  question  is  made  as  to  it  in  this 
case.  As  to  the  second  proposition,  we  believe  that 
3  originally  the  bank  only  authorized  Elliott  to  sell 

and  assign  its  interest,  whatever  it  might  be;  but  it 
appears  that,  after  the  bank  had  full  knowledge  that  he  had 
specifically  included  these  notes,  the  bank  stood  upon  the 
contract  as  it  was  made,  and  therebv  ratified  it.     On  Janu- 
ary  18,  1898,  Elliott  sent  a  copy  of  the  assignment  to  the 
l)ank  in  a  letter  in  which  he  said  as  follows:     "There  are 
two  notes  mentioned  in  this  agreement, — old  ones,  N.  G., — 
but  which  Meredith  wants.     These  have  not  been  sent  by 
Mr.  Eandall.  *   They  were  a  part  of  the  Meredith,  Dickey 
&  Co.  notes  for  collection  with  Randall  &  Dickey,  and  T 
wish  vou  would  call  Mr.  Randall's  attention  to  this."     On 
the  next  day  the  bank  replied:     "T  beg  to  acknowledge  re- 
ceipt of  your  favor  of  the  18th  inst,,  and  I  return  you  herc- 
"with  contract  entered  into  with  C.   P.   Meredith.     I  have 
written  to  Mr.  Randall  to  forward  you  the  notes  which  you 
requested."     No  doubt  it  was  in  response  to  this  request 
that  the  Werner  note  was  forwarded.     After  the  bank  was 
thus  fully  informed   as   to  what    Elliott  had    assigned,   it 
wrote  Randall  to  forward  the  notes,  and  continued  to  hold 
and  to  receive  payment  upon  the  notes  given  by  Mr.  ^fere- 
dith  in  consideration  of  the  assignment.     Surely,  this  was 
a    ratification    of  the    act    of    Elliott    in    specifically    in- 
cluding   the    Werner     and     Kirk     notes,     and     therefore 
the    case    should'    be    affirmed    upon    the    plaintiff's    ap- 
peal.    The  amount  for  which  the  plaintiff  should  account 
because  of  the  failure  to  deliver  the  Kirk  notes  is  substan- 
tially the  same  as  the  amount  due  upon  the  note  sued  upon, 
and  therefore  we  conclude  that  the  judgment  should  bo  af- 
firmed upon  the  defendant's  appeal. — Affirmed. 
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J.  B.  Jones,  Appellant,  v.  J.  C.  Witousek  k  Co.,  ci  ah 

Failure  to  Plead  Successful  Defense  as  Counter  Claim:     adjudica- 
tion.    Code,  section  3440,  provides  that  a  judgment  shall  not 

1  prevent  the  recovery  of  any  claim,  though  such  claim  might 
have  been  used  by  way  of  counter  claim  in  the  action  in  which 

2  judgment  was  recovered.  J.  sued  defendant  in  1898  on  defend- 
ant's guarantee  that  a  heating  apparatus  constructed  in  J/s 
house  by  defendant  would  give  satisfaction;  and  defendant 
pleaded  in  bar  that  in  1897  he  sued  J.  in  a  justice's  court  for  a 
balance  due  on  the  price  of  the  apparatus,  and  that  J.  set  up 
the  breach  of  guaranty,  and  that,  on  appeal  to  the  district  court, 
J.  had  judgment.  Held,  that  the  judgment  of  the  district  court 
(no  counter  claim  having  been  pleaded)  was  not  a  bar  to  the 
action  for  damages  for  breach  of  guaranty  since  J.  was  not 
obliged  to  plead  the  counter  claim  in  the  former  action. 

Consolidation:  Code,  section  3644,  provides  that  when  two  or 
more  actions  are  pending  in  the  same  court,  which  ipight  be 
Joined,  the  defendant  may,  on  motion,  require  the  plaintifit  to 
show  cause  why  the  same  shall  not  be  consolidated.  Defend- 
8  ant  sued  J.  in  a  justice's  court  for  a  balance  due  on  the  price  of 
a  heating  apparatus,  and  J.  defended  by  setting  up  a  breach 
of  guaranty,  and  brought  an  independent  action  for  such  breach. 
Held,  that  the  failure  of  J.  to  move  to  cosolidate  the  action 
did  not  constitute  a  bar  to  the  maintenance  of  his  action  for 
breach  of  guaranty,  since  a  consolidation  rests  in  the  trial 
court's  discretion. 


Appeal  from  Linn  District  Court. — llox.  IT.  ^l,  Rkmi.i.y, 


Judge. 


Tuesday,  May  14,  1901. 

The  petition  filed  March  11,  1898,  alleged  that  defend- 
ant undertook  to  put  in  plaintiff's  house  a  water-heatiiiir 
apparatus,  at  the  agreed  price  of  $390,  with  the  guaranty 
that  it  have  a  capacity  of  heating  all  rooms  in  which  radi- 
ators are  placed  to  a  specified  temperature  in  the  coldest 
weather;  that  during  the  construction  thereof  $315  of  tho 
purchase  price  was  paid ;  that  upon  completion,  after  numer- 
ous tests,  it  wholly  failed  to  heat  the  house  as  agreed,  and 
was  of  no  value  to  plaintiff;  that  he  tendered  it  back  to 
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defendants,  who  refused  to  receive  it.  And  ho  prayed 
judgment  for  the  amount  paid,  less  the  value  of  certain  radi- 
ators and  pipes  used  by  him  in  putting  in  another  plant. 

The  defendant  entered  a  plea  in  har  to  the  effect 
1  that  on  the  2Tth  day  of  June,  lSi»7,  the  defendant 

brought  suit  for  $75,  the  balance  of  the  purchase 
price  on  said  contract ;  that  ])laintiff  defended  therein  by 
setting  up  the  breach  of  guaranty  as  now  averred  in  his  peti- 
tion; that  the  justice  of  the  peace  rendered  judgment  for 
defendant  therein  (this  plaintiff),  whereupon  an  appeal  was 

taken  to  the  district  court,  and  upon  that  a  like  result 
reached ;  that  as  this  petition  is  based  on  the  identical  con- 
tract and  breach  thereof,  and  the  parties  are  the  same,  plain- 
tiff is  estopped  from  prosecuting  this  action.  To  this  plea 
the  plaintiff  demurred  on  the  ground,  in  substance,  that  there 
had  been  no  adjudication  of  the  claim  stated  in  the  petition. 
The  demurrer  was  overruled,  and,  as  plaintiff  elected  to 
stand  on  the  ruling,  tbe  petition  was  dismissed,  and  he  ap- 
peals.— Be  versed. 

Smith  (f*  Smilh  for  appellant. 

W,  H.  Storrs  for  appellees. 

Ladd^  J. — Upon  the  failure  of  defendant's  guaranty, 
plaintiff  had  the  election  of  two  Remedies:  lie  could  either 
j)ay  for  and  retain  the  plant  and  sue  for  damages,  or  re- 
scind the  contract  by  the  return  of  the  plant,  and  demand 
the  portion  of  the  purchase  price  previously  paid.  Accord- 
ing to  the  petition,  he  pursued  the  latter  course;  and  it  must 
be  conceded,  for  the  purposes  of  the  case,  that  there  was  a 
failure  to  comply  with  the  terms  of  the  agreement,  and,  ow- 
ing to  this,  a  timely  tender  of  the  return  of  the  apparatus  to 
defendant.  A  good  cause  of  action  for  the  $315  paid  then 
was  stated.  And  the  same  facts  furnished  an  equally  good 
defense  to  the  action  by  defendant  in  the  justice  court,  and 

on  appeal  in  the  district  court,  for  the  portion  of  the 
2  purchase  price  ($75)  which  had  not  yet  been  paid. 

On  what  theory  can  it  be  said  that,  because  these 
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facts  have  been  successfully  pleaded  in  defense  of  a  claim 
asserted  by  defendant,  they  may  not  furnish  the  basis  of  an 
action  for  recovery  by  the  plaintiff?  The  latter  could  not 
have  pleaded  his  cause  of  action  by  way  of  counterclaim, 
as  it  excee<led  in  amount  the  jurisdiction  of  the  justice. 
Section  4477,  Code.  Nor  was  he  bound  to  do  so.  Section 
3440  Code.  Is  ho  without  a  remedy?  It  is  well  settled 
that  a  set-off  or  counterclaim  may  or  may  not  be  pleaded,  as 
the  defendant  shall  elect ;  and,  unless  it  is  pleaded,  the  right 
to  sue  upon  it  is  an  independent  cause  of  action,  or  to  rely 
upon  it  in  defense  of  another  action  by  the  same  plaintiff, 
is  in  no  wise  affected  or  impaired  by  a  judgment  for  or 
against  the  defendant  In  other  words,  if  the  matter  of 
set-off  or  counterclaim  is  presented  and  passed  upon  in  a 
suit,  it  is  barred'  by  the  judgment ;  if  not,  the  defendant  may 
make  it  the  subject  of  a  separate  and  distinct  action..  Hunt 
V.  Brown,  146  Mass.  253  (15  X.  E.  Eep.  587)  ;  Roa<;h  v. 
Privctt,  90  Ala.  391  (7  South.  Kep.  808)  ;  Minnaugh  v. 
rarfUn,  67  Mich.  391  (34  K  W.  Rep.  717).  See  Enc. 
PI.  &  Prac.  731,  and  cases  collected.  The  statutes  in  some 
states  require  an  existing  claim  held  by  the  defendant  in  an 
action  to  be  pleaded  as  a  counterclaim,  while  in  others,  in 
i^pparent  exception  to  the  above  rule,  a  judgment  on  a  cause 
of  action  is  treated  as  a  bar  to  a  subsequent  suit  on  a  claim 
involving  the  same  right,  which  had  been  available  as  a  de- 
fense in  the  former  action.  The  best-reasoned  case  on  this 
latter  proposition,  based  on  the  notion  that  the  right  has 
once  been  adjudicated,  is  Bellinger  v,  Craigue,  31  Barb.  (X. 
Y.)  534.  This  court,  however,  took  the  opposite  view  in  Fair- 
field IK  McNany^  37  Iowa,  75;  and,  indeed,  as  there  said, 
the  matter  is  disposed  of  by  our  statute,  which  provides  that 
a  ^"judgment  does  not  prevent  the  recovery  of  any  claim, 
though  such  claim  might  have  been  used  by  way  of  a  set-off, 
counterclaim  or  cross  demand  in  the  action  in  which  j^udg- 
ment  was  recovered."    Section  3440,  Code. 

But  it  is  said  that  the  actions  ought  to  have  been  con- 
solidated in  the  district  court,  as  permitted  by  section  3644 
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of  the  Code.     It  is  a  suflSeient  answer  to  this  to  say  that  they 
were  not.     Consolidation  is  effected  on  an  order  of 
o  court  alone,  upon  application  of  a  party  or  by  agree- 

ment. Even  when  applied  for,  the  order  is  discre- 
tionary, and  will  be  interfered  with  only  upon  a  clear  show- 
ing of  abuse.  See  4  Enc.  PI.  &  Prac.  684,  et  seq.,  where  the 
cases  so  holding  are  collected.  This  being  true,  it  needs  no 
argument  to  show  that  a  remedy  will  not  be  lost  in  the  one 
"Case  bv  failure  to  move  its  consolidation  with  the  other.  Be- 
sides  the  judgment  of  the  justice,  had  no  appeal  been  taken, 
would  have  been  precisely  as  effectual  as  a  plea  in  bar  as  that 
of  the  district  court  in  the  same  case.  Had  the  pendency  of 
the  action  before  the  justice  been  pleaded  in  abatement  in 
this  suit,  the  plea  would  have  been  bad,  for  that  afforded  no 
remedy  to  plaintiff.  Pratt  v.  Howard,  110  Iowa,  533.  Is 
the  judgment  when  rendered  therein  any  more  effectual 
Avhen  pleaded  in  bar?  We  discover  no  tenable  ground  for 
the  order  overruling  the  demurrer,  and  it  is  reversed. 


L.  P.  Garretson^  Appellant,  v.  Merchants  and  Bankers 

Fire  Insurance  Company. 

Fire  Insurance:     arbitration:     Waiver,    A  condition  in  a  fire  in- 

1  8u ranee  policy  requiring  the  submission  to  arbitration  of  any 
difference  as  to  loss,  on  the  request  in  writing  of  either  party, 
and  providin'g  that  no  action  shall  be  brought  on  the  policy  un- 
til after  the  award,  is  waived  on  a  failure  of  either  party  to  re- 
quest an  arbitration. 

When  not  condition  precedent.    Where  a  fire  policy  provides  that 
any  controversy  as  to  the  loss  shall  be  submitted  to  arbitration, 

3  and  that  no  action  shall  be  brought  until  after  the  award,  such 
arbitration,  in  the  absence  of  a  written  request  therefor,  is 
not  a  condition  precedent  to  an  action  on  the  policy. 

Same.  A  fire  policy  requiring  suit  to  be  brought  thereon   within 

2  six  months  after  a  loss,  exclusive  of  any  time  consumed  in  ar- 

4  bitration,  and  providing  that  any  difference  as  to  the  amount 

Vol.  114  la— 2 
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of  the  loss  may  b^  submitted  to  arbitration  on  written  request 
of  either  party,  and  that  no  suit  shall  be  brought  until  after 
the  arbitration,  does  not  authorize  the  insured  to  bring  suit 
after  the  expiration  of  six  months,  in  the  absence  of  a  request 
by  either  of  the  parties  for  an  arbitration  within  such  time. 
Insured  cannot,  prolong  the  time  given  by  the  contract  for 
bringing  suit  by  delaying  to  make  written  request  for  arbi- 
trators. 

Appeal  from  Polk  District  Court, — Hox.  W.  F.  Conrad, 

Judge. 

Tuesday,  May  14,  1901. 

The  plaintiff  alleges  in  her  petition,  filed  Xovember 
15,  1897,  that  her  assignor  insured  in  the  defendant  com- 
pany against  loss  by  fire  on  the  sixteenth  day  of  June,  1887 ; 
that  on  the  seventeenth  day  of  November,  1887,  he  suffered 
a  loss  covered  by  the  policy,  and  that  on  the  third  day  of 
January,  1888,  he  furnished  the  defendant  with  notice  and 
proofs  of  loss  as  provided  in  the  policy ;  that  on  the  tenth  day 
of  November,  1897,  "she  made  a  written  demand  on  the 
defendant  company,  demanding  of  them  an  award  of  arbi- 
tration under  said  policy.''  The  petition  was  demurred  to 
on  the  ground  that  the  action  was  barred  by  the  terms  of  the 
policy  sued  on.  The  demurrer  was  sustained,  and  judgment 
rendered  for  the  defendant.  The  plaintiff  appeals. — 
Affirmed. 

J.  A.  M  err  at  for  appellant 

Bead  &  Read  for  appellee. 


Shebwin,  J. — The  policy  in  suit  contains  the  followin 
stipulations:     "In  case  of  a  disagreement  as  to  the  amount 
of  sound  value  or  damage  to  any  property  insured,  the  same 

shall,  at  the  written  request  of  either  party,  be  deter- 
1  mined  by  impartial  arbitrators;  one  to  be  chosen  by 

the  company  and  one  by  the  assured ;  the  two  chosen 
to  select  a  third  in  case  they  cannot  agree ;     *     *     *     and 
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the  award  *  *  *  shall  be  conclusive  as  to  the  amount  of 
such  sound  value  and  damage."  It  is  further  stipulated  hi 
?aid  policy  "that  no  suit  on  this  contract  for  the  recovery  of 
any  claim  shall  be  sustainable  in  any  court  of  law  or  equily 
until  after  an  award  shall  have  been  obtained  by  arbitratio.i 
in  the  manner  in  said  policy  provided,  nor  unless  com- 
menced within  six  months  next  ensuing  after  the  fire,  exclu- 
sive of  any  time  consumed  in  arbitration."  As  stated  by 
the  appellant,  "she  relies  upon  the  proposition  that  her 
cause  of  action  did  not  accrue  and  was  not  maintainable  in 
any  court  of  law  or  equity  until  after  said  notice  in  writing 
wa^  given  for  arbitration,  and  said  arbitration  re- 

2  fused  by  the  defendant"     In  other  words,  the  plain- 
tijff  contends  that  the  insured,  under  the  stipulations 

above  given,  may  postpone  an  action  on  a  policy  indefinitely 

by  failure  to  make  a  written  request  for  arbitration.     In 

this  case  such  a  rule  would  extend  the  limitation 

3  about  nine  years.  The  provision  for  arbitration  on 
the  policy  under  consideration  is  not  in  itself  a  con- 
dition precedent  to  bringing  suit.  To  make  it  such  a  con- 
dition it  must  be  sho^vn  that  a  written  request  therefor  has 
been  made  by  one  of  the  parties  to  the  contract.  May,  In- 
surance, section  493,  4th  Ed;  Davis  v.  Insurance  Co.,  96 
Iowa,  70.     If  a  written  request  is  not  made  by  either  party 

"the  condition  for  arbitration  is  waived."    Nunicy  v. 

4  Insurance  Co,,  63  Mich.  633  (30  K  W.  Eep.  350). 
The  stipulation  relied  on  by  the  appellant  provides 

that  no  action  shall  be  brought  "unless  commenced  within 
six  months  next  ensuing  after  the  fire,  exclusive  of  any  time 
consumed  in  arbitration."  If  arbitration  was  expressly 
waived  by  both  parties,  or  if  the  plaintiff  made  a  written  re- 
quest therefor,  which  was  refused  by  the  defendant,  suit 
could  be  immediately  brought.  May,  Ins.,  supra.  This 
stipulation  should  be  construed  to  extend  the  time  for  bring- 
ing suit  only  in  case  the  arbitration  had  been  set  in  motion 
by  the  written  request  of  either  party  before  the  limitation 
would  otherwise  have  expired.     By  making  such  request 


20 


Manxing  v.  Polixg. 


[114  Iowa 


within  this  time,  the  plaintiff  had  it  in  her  power  to  either 
compel  arbitration  or  a  waiver  thereof,  and  in  either  event 
fully  protect  herself.  This  she  did  not  do,  but  by  her  own 
neglect  let  nearly  nine  years  pass  before  making  this  re<juest. 
The  provision  in  the  policy  limiting  the  time  in  whicli 
suit  can  be  brought  is  valid.  Harrison  v.  Insurance  Co., 
102  Iowa,  112 ;  Read  v.  Insurance  Co,,  103  Iowa,  307.  In 
Harrison  v.  Insurance  Co.,  112  Iowa,  77,  the  facts  are  in  no 
way  similar  to  the  facts  in  this  case;  nor  is  the  holding 
therein  contrary  to  the  views  herein  expressed.  Plaintiff's 
action  is  clearly  barred.    The  judgment  is  affirmed. 
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E.  Manning' V.  Marion  Polixg  et  ah,  axd  D.  W.  Fergu- 
son, Appellee^  axd  Xichols  Shepard  Co:mpany,  Ap- 
pellant 

Payment  for  Redemption:  when  not  voluntary.  F.  sold  land  to 
defendant  in  1891,  and  took  a  note  and  mortgage  as  security, 
which  he  assigned  to  M.,  and  guarantied  payment.  M.  obtained 
a  judgment  against  defendant  in  1885,  and,  on  foreclosure  of 
1  M.'s  mortgage,  N.  filed  a  cross  petition,  and  obtained  a  decree 
declaring  his  judgment  lien  to  be  superior  to  the  mortgage.  F. 
bought  the  land  under  the  foreclosure  in  July,  1895,  and  It 
was  afterwards  sold  to  N.,  under  an  execution  on  his  judgment. 
In  September,  1896,  F.  paid  to  the  clerk  of  the  court,  under 
protest,  an  amount  sufficient  to  redeem  the  land  from  the  sale 
to  N.  and  afterwards  the  decree  making  N.'s  judgment  a  prior 
lien  was  reversed.  Held,  that  F.  was  not  entitled  to  recover 
the  redemption  money  as  an  involuntary  payment,  since  he  could 
have  protected  his  possession  by  a  restraining  order  from  the 
supreme  court,  and  hence  the  payment  was  voluntary. 

On  rehearing.    Where  a  buyer  under  foreclosure  pays  a  judgment 

for  which  the  property  is  about  to  be  sold  on  execution  upon  a 

5    judgment  against  a  prior  owner,  which  the  buyer  was  under  no 

obligation  to  satisfy,  the  payment  Is  voluntary,  because  the  salo 

might  have  been  restrained  by  order  of  the  supreme  court. 

Same:     Dissolving  injunction — supersedeas.    A  decree  was  entered 
declaring  that  the  lien  of  the  judgment  creditor  was  superior 
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to  the  mortgage,  and  defendant,  who  had  purchased  the  prop- 

2  erty  at  the  execution  sale,  under  the  mortgage,  and  taken  pos- 
session, obtained  a  temporary  injunction  restraining  the  Judg- 

3  ment  creditor  from  disturbing  his  possession  until  the  appeal 
from  the  decree  was  determined.  The  temporary  writ  was  dis- 
solved, on  motion,  by  the  judgment  creditor,  and  defendant 
then  redeemed  from  the  judgment  lien.  Held,  that  the  conten- 
tion that  defendant,  by  filing  a  supersedeas  bond  and  appealing 
from  the  order  dissolving  the  temporary  writ,  could  have  kept 
it  in  force,  and  that  therefore  the  redemption  was  voluntary, 
was  without  merit,  since  an  order  dissolving  such  a  writ  is  self 
executing,  and  is  not  superseded  by  filing  a  bond. 

Restraining  Order:     PE>*Diifo  appeal.     Under   Code,   section   4109^ 
conferring  on  the  supreme  court  authority  to  issue  all  writs 

4  and  processes  necessary  for  the  exercise  and  enforcement  of  its 
appellate  jurisdiction,  the  supreme  court  h&s  power  to  issue  a 
restraining  order  to  prevent  one  party  to  an  appeal  from  dis- 
turbing the  possession  of  the  adverse  party  to  the  property  in 
litigation,  pending  the  appeal. 

Appeal  from  Van  Buren  District  Court. — Hon.  F.  W.  Eicie- 

ELBERGEB^   Judge. 

Monday,  October  15,  1900. 

Decree  was  entered  as  prayed  in  the  cross-petition  of 
D.  W.  Ferguson,  and  Xichols  &  Shepard  Company  appeal. 
— Modified. 

Wherry  &  Walker  for  appellant. 
Mitchell  &  Sloan  for  appellee. 

I^ADD,  J. — Poling  bought  the  land  of  Ferguson  Decem- 
ber, 31,  1891,  and  on  the  same  day  executed  a  mortgage 
thereon  securing  the  payment  of  a  certain  note.  Ferguson 
sold  this  note  to  Manning,  guaranteeing  its  payment.  Pol- 
ing was  then  indebted  to  Nichols  &  Shepard  Company  on  a 
judgment  rendered  against  him  in  1885,  which  also 
1  became  a  lien  on  the  land.     Manning  began  fore- 

closure proceedings  on  the  mortgage  April  12,  1804. 
Decree  was  entered  against  Poling  and  Ferguson,  as  praye<l, 
and  the  premises  sold   thereunder  to  Ferguson   July   10, 
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3894.  Xichols  k  Shepard  Company  fibd  a  cross  petition 
averring  that  the  judgment  was  a  lien  superior  to  the  mort- 
gage, and,  when  Manning  dismissed  his  action  as  to  that 
company,  it  procured  a  decree  to  be  entered  so  declaring. 
Thereupon  Ferguson,  as  guarantor  of  the  mortgage  debt, 
asked  that  the  decree  be  set  aside  as  to  him, -and  so  modified 
as  that  the  mortgage  be  adjudged  the  prior  lien.  On  May 
IC,  1895,  the  default  was  set  aside  and  the  cross  petition 
dismissed  as  to  Ferguson,  but  he  "was  held  not  to  be  entitled 
to  other  relief.  On  appeal  this  order  was  reversed;  the 
opinion  having  been  filed  October  28,  1897,  and  a  hearing 
with  respect  to  priorities  directed.  Manning  v,  Ferguson, 
103  Iowa,  561.  'In  the  meantime,  however,  July  10,  1895, 
Ferguson  had  obtained  a  sheriff's  deed  under  the  foreclosure 
sale,  and  in  virtue  of  a  general  execution  issued  on  the  judg- 
ment the  land  was  sold  on  the  tenth  of  September,  1895,  to 
Nichols  &  Shepard  Company.  On  September  9,  1896,  Fer- 
guson paid  into  the  hands  of  the  clerk,  under  protest,  the 
amount  necessarv  to  redeem  from  this  last  sale  and  it  was 
paid  over  to  the  ISTichols  &  Shepard  Co.  After  the  reversal 
ipentioned,  Ferguson  filed  a  cross  petition,  in  which 
he  averred  that  the  mortgage  was  executed  to  se- 
cure the  purchase  price  of  the  land,  and  there- 
fore was  a  lien  prior  to  that  of  the  judgment,  and 
also  the  facts  with  reference  to  the  redemption, 
and  asked  for  the  restoration  of  the  money  paid.  De- 
cree was  entered  as  prayed,  and  it  is  the  appeal  therefrom  we 
are  now  considering.  The  superiority  of  the  lien  of  the 
mortgage  was  conclusively  established,  and  the  correctness 
of  that  portion  of  the  decree  is  not  questioned. 

I.     The  only  point  now  made  is  that  the  payment  in  re- 
demption of  the  judgment  sale  was  voluntary,  and  may  not, 
for  that  reason,  be  recovered.     It  will  be  observed  that  Nich- 
ols &  Shepard   Company,  but  for  the  redemption, 
2  would  have  been  entitled  to  a  sheriff's  deed  Septem- 

ber 10,  1896,  and,  as  the  district  court  had  declared 
the  judgment  the  superior  lien,  might  have  obtained  posses- 
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sion  thereunder,  and  held  it  at  least  up  to  the  time  the  order 
refusing  to  open  the  decree  was  reversed,  on  the  twenty- 
eighth  of  October,  1897.  The  possession  of  this  land,  then, 
for  more  than  one  year,  was  involved.  Statements  to  the 
effect  that  there  can  be  no  duress  with  respect  to  realty  may 
be  found  in  some  of  the  earlier  cases.  Thus,  in  Fleetwood 
r.  City  of  New  York,  2  Sandf.  475,  the  court  remarked  that 
'''the  reasons  for  the  rule  are  wholly  inapplicable  to  real  es- 
tate, and  we  are  not  awar^  of  any  instance  in  which  it  has 
been  applied  to  that  species  of  property."  But  the  later  au- 
thorities ignore  mere  distinctions  in  kinds  of  property,  and 
invariablv  rest  their  conclusions  on  the  answer  to  the  one 
<juestion,  "Was  the  payment  voluntary  ?"  and  rightly  hold  it 
immaterial  whether  the  duress  be  of  goods,  or  of  real  prop- 
erty, or  of  the  person.  Pemberton  v.  Williams,  87  111.  15 ; 
Stephan  v.  Daniels,  27  Ohio  St.  527;  Oas  Co,  v.  Galveston 
Co,,  54  Tex.  287;  Mariposa  Co.  v.  Bowman,  Deady,  231 
Fed.  Gas.  m.  9089 ;  White  v,  Heylman,  34  Pa.  St.  142 ; 
Close  r.  Phipps,  7  Man.  &  G.  586 ;  Joannin  v.  Ogilvie,  49 
Minn.  564  (52  X.  W.  Kep.  217,  32  Am.  St.  Eep.  581).  In 
the  last  case  it  was  laid  down  as  a  rule  sustained  by  modern 
authorities  generally  "that  such  pressure  or  constraint  as 
compels  a  man  to  go  against  his  will,  and  virtually  takes 
away  his  free  agency,  and  destroys  the  power  of  refusing 
to  comply  with  the  unlawful  demand  of  anpther,  will  con- 
stitute duress" ;  or,  as  more  concisely  put  further  on,  "The 
real  and  ultimate  fact  to  be  determined  in  every  case  is 
whether  or  not  the  party  really  had  a  choice — ^i^'hether  he 
had  his  freedom  of  exercising  his  will."  Payment  of  the 
amount  illegally  demanded  on  a  mechanic's  lien,  to  enable 
the  owner  of  the  land  to  borrow  money  thereon  in  order  to 
satisfy  an  overdue  mortgage  of  $63,000,  on  which  foreclos- 
ure proceedings  were  threatened,  was  there  held  to  have  been 
involuntary.  In  Lyman  v.  Lauderbaugh,  75  Iowa,  484, 
this  court  declared,  "Such  payment  must  not  have  been 
simply  an  unwilling  payment,  but  a  compulsory  one;  and 
the  compulsion  must  have  been  illep^al,  unjust,  and  oppres- 
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sive."  It  is  often  diflScult  to  determine  what  will  amount 
to  coercion  suflScient  to  render  payments  involuntary.  A 
very  accurate,  and  at  the  same  time  comprehensive,  state- 
ment of  the  rule  will  be  found  in  Brumagim  v.  TilUnghast^ 
18  Cal.  265  (79  Am.  Dec.  176),  by  Justice  Field:  "It 
may  be  said  in  general  that  there  must  be  some  actual  or 
threatened  exercise  of  power  possessed,  or  supposed  to  be 
possessed,  by  the  party  exacting  or  receiving  the  payment^ 
over  the  person  or  property  of  the  party  making  the  pay- 
ment, from  which  the  latter  has  no  other  means  of  immedi- 
ate relief  than  by  advancing  the  money."  To  the  same  ef- 
fect, see  York  v.  Hmhle,  80  Wis.  624  (50  N.  W.  Eep.  S95, 
27Am.  St.  Eep.,  73)  ;  Swift  Co,  v.  U.  S„  111  U.  S.  22  (4 
Sup.  Ct.  Eep.,  244,  28  L.  Ed.  341)  ;  Robertson  v,  Frank 
Bros,  Co,,  132  U.  S.  17  (10  Sup.  Ct.  Eep.,  5,  33  L.  Ed. 
236)  ;  Stover  v,  Mitchell,  45  111.  213 ;  Mayor,  etc,  v,  Lcffer- 
man,  45  Am.  Dec.  145,  note.  The  result  of  all  the  author- 
ities is  that  the  party  making  payment  must  be  put  to  his 
choice  between'  the  comparative  evils  of  the  inconvenience 
and  loss  by  the  detention  of  his  property,  and  the  payment 
of  an  unjust  and  illegal  demand.  See  note  to  OuetzkoitT 
Bros.  Co,  V.  Breese,  96  Wis.  591  (65  Am.  St.  Eep.  83,  s.  c. 
72  X.  W.  Eep.,  45.)  For,  if  there  be  other  adequate  means 
of  escaping  the  imminent  infringement  of  property  rights, 
these  should  be  resorted  to,  rather  than  that  litigation  be 
postponed  by  the  payment  of  the  controverted  claim.  If* 
then,  Ferguson  was  forced  to  choose  between  making  re- 
demption from  the  judgment  sale,  and  yielding  possession 
of  the  land,  his  payment  ought  not  to  be  regarded  as  volun- 
tary. The  cases  relied  on  by  appellant  are  not  in  point. 
Payment  of  a  judgment  appealed  from  necessarily  concodrs 
its  correctness,  and  estops  the  party  making  it  from  asserting 
error.  This  is  all  that  appears  from  Hipp  v,  Crenshaw,  64 
Iowa,  404,  and  like  decisions.  In  Morris  v.  County  of 
Sionx,  42  Iowa,  416,  and  Sears  v,  Marshall  County,  59 
Iowa,  603,  redemption  of  land  from  void  tax  sale  was  ad- 
judged voluntary  because  the    owner    was  not    put  to  his 
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choice ;  the  title  not  being  in  peril,  and  no  payment  requircnl 
for  its  protection.  No  question  was  made  in  Thayer  v,  Col- 
dren,  57  Iowa,  112,  but  that  the  attempt  to  r-edeem  was  vol- 
untary. In  Weaver  v.  Stacey,  93  Iowa,  689,  the  land  had 
been  decreed  subject  to  the  lien  of  Stacey's  judgment,  and,, 
having  been  sold  thereunder.  Weaver  (the  alleged  fraudu- 
lent grantee),  pending  an  appeal  from  the  decree,  redeemed 
from  the  sale;  and  the  payment  was  adjudged  voluntary,  al- 
though this  court  subsequently  declared  the  conveayance 
from  the  judgment  defendant  to  Weaver  valid.  This  wa& 
put  on  the  ground  that  no  interest  Weaver  had  in  the  land 
was  affected  by  the  sale,  and  redemption  was  unnecessary  to 
protect  his  title.  The  doctrine  of  caveat  emptor  applies  to 
sheriffs'  sales,  and  here,  as  in  Weaver  s  Case,  if  Ferguson 
rested  his  contention  on  the  proposition  that  payment  was 
essential  to  protect  his  title  he  would  have  no  standing  in 
court.  His  payment  was,  however,  not  to  protect  title,  but 
possession,  and  on  this  point  Weaver's  case  is  silent.  It 
Avas  neither  presented  by  the  record  nor  raised  in  argument. 
II.  But  was  Ferguson  driven  to  the  stress  of  redeem- 
ing or  being  ousted  of  his  possession?  The  appellant  as- 
serts that  two  other  remedies  were  open  to  him.  It  seems 
that,  soon  after  the  execution  on  the  judgment  had 

3  issued,  Ferguson  sued  out  a  temporary  writ  of  in- 
junction, restraining  the  sale  of  the  land;  and  af- 
terwards, on  motion,  this  was  dissolved,  and  his  petition 
dismissed.  The  correctness  of  this  decision  is  too 
apparent  for  discussion.  It  was  merely  an  attempt  to  re- 
lit igate  the  issues  raised  in  the  order  refusing  to  modify 

the  decree.     But  it  is  said  that  an  appeal  with  a 

4  supersedeas  bond  would  have  continued  the  tempo- 
rary writ  in  force.     The  order  of  the  court  dissolved 

that  eo  insianti.  No  process  was  essential.  The  order  it- 
self ended  the  previous  restraint  of  the  temporary  writ,  and 
stood,  under  the  statute,  unaffected  by  appeal  or  stay.  Code» 
section  4128;  Watson  v.  Richardson,  110  Iowa,  673.  Such 
orders  are  self-executing,  and  are  not  superseded  by  the  fil- 
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iiig  of  a  bond.  Jayne  v.  Drorbaugh,  63  Iowa,  711 ;  Allen 
1.  Church,  101  Iowa,  116.  Besides  he  was  not  required  to 
press  a  suit  without  merit  in  order  to  avoid  payment 

III.  But  Ferguson  might  have  protected  his  posses- 
sion by  a  restraining  order  from  this  court.  The  very  point 
involved  in  the  appeal    was   determinative   of   whether  his 

judgment  was  the  superior  lien,  and  of  his  right  to 
5  the  possession    under  the   sheriff's    deed.     If  he,  as 

guarantor,  could  raise  the  issue  as  to  priority,  then  the 
decree  must  necessarily  be  opened,  and  the  company  might 
be  prevented  from  disturbing  his  possession  pending  the  liti- 
gation.    2^0  doubt  is  entertained  of  this  court's  authority, 
by  appropriate  orders,  to  continue  the  parties,  with  respect 
to  the  property  in  litigation,  in  statu  quo,  while  the  action 
is  pending  here  on  appeal.     Otherwise,  the  very  objects  of 
an  appeal  might  be  defeated  in  many  cases,  or  the  rights  of 
the  parties  often   impaired.     Norns  v.   Tripp,  111  Iowa, 
115;  Luce  v.  Fensler,  85  Iowa,  596.     Such  power,  as  it  is 
essential   to  enable  an   appellate  court  to  accomplish  the 
high  purposes  of  its  existence,  comes  into  being  with  the 
court  itself.     Besides,  the  authority  to  "issue  all  writs  and 
processes  necessary  for  the  exercise  and  enforcement  of  its 
appellate  juridiction"    is    expressly    conferred    by    statute 
(Code,  section  4109).  In  Kent  i\  Mahaffy,  2  Ohio  St.  498, 
the  court,  speaking  through  Thurman,  J.,  declared:     That 
an  injunction  may  be  allowed  "in  a  case  pending    in    this 
court  upon  an  appeal  is  very  clear.     An  injunction  may  be 
the  very  object  of  the  suit, — the  final  decree  sought, — and 
so  a  provisional  injunction  during  the  pendancy  of  the  suit 
may  be  necessary  for  the  purposes  of  justice.     The  power 
to  allow  these  is  a  part  of  the  appellate  jurisdiction,  the 
grant  of  which  is  authorized  by  the  constitution,  and  has 
l>ecn  made  by  the  law."     The  supreme  court  of  Indiana,  in 
Leech  i\  State,  78  Ind.  579,  took  a  similar  view,  saying  that 
^*in  many  cases  in  this  court  restraining  orders  have  been  is- 
sued to  prevent  advantage  being  taken  of  a  judgment  below 
until  the  determination  of  the  cause  here."     And  this  mav 
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1)0  said  to  have  been  the  practice  in  this  court  for  many 
years.  When  no  other  means  of  protection  is  afforded  by  the 
law,  this  court  does  not  hesitate  to  restrain  either  party  to 
tlie  appeal  from  jeopardizing  the  fruits  of  the  litigation  be- 
fore a  final  decision  is  rendered.  We  do  not  overlook  Hickt 
r.  Michael,  15  Cal.  114,  where  the  authority  to  issue  a  re- 
straining order  in  a  case  pending  on  appeal,  in  the  absence 
of  statutory  enactment,  was  denied.  The  question,  however, 
seems  to  have  received  but  scant  consideration ;  and  the  fun- 
<lamental  principle  that  all  courts  of  last  resort  have  certain 
inherent  powers,  implied  from  the  very  act  of  their  creation, 
appears  to  have  been  entirely  overlooked.  See  Elliott,  Ap- 
2>ellate  Practice,  section  512. 

On  giving  the  security  which  may  have  been  required, 
Perguson's  possession  could  have  been  fully  protected  by  a 
restraining  order  from  this  court.  As  this  avenue  was  open 
to  him,  his  payment  was  vohmtarv,  and  he  cannot  recover. — 
[Modified  and  Affirmed. 

Gbanoeb^  C.  J.,  not  sitting. 

Ox  Reiiearixg. 

TrESDAY.  May  14,  1901. 

Per  Curiam. — Appellee  relies  in  his  petition  for  re- 
hearing on  Grim  v.  Semple,  39  Iowa,  570,  and  Burrows  v. 
Stryker,  45  Iowa,  700,  not  cited  in  his  original  brief.  The 
fact  that  Ferguson  was  not  discharging  a  debt  of  his  own 
must  not  be  lost  sight  of.     He  was  not  under  the  slightest 

obligation  to  satisfy  the  debt  of  Poling  to  the  Nich- 
5  ols-Shepard    Company.      Attention    was    called    in 

the  opinion  to  the  rule  adopted  in  this  state  to  the 
effect  that,  as  payment  of  a  judgment  by  the  defendant 
therein  conceded  its  correctness,  it  operated  to  dismiss  the 
appeal.  But  for  the  decisions  there  cited,  it  might  well  be 
said  that  the  appealing  party  should  be  allowed  to  tempo- 
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rarily  submit  to  the  decision  of  the  court  i)ending  finaj  adju- 
dication, rather  than  allow  his  property  to  be  seized  and  sold, 
and  then  pay  with  the  sheriff's  fees  added.     See  Hayes  r. 
Nourse,  107  N.  Y.  557  (14  X.  E.  Rep.  508;  Edwards  r. 
Perkins,  7  Or.  149 ;  Belton  v.  Smith,  45  Ind.  291.     All  hold 
in  the  cases  relied  on  is  that  payment  to  prevent  the  execu- 
tion of  a  sheriff's  deed  is  not  of  such  a  character  as  to  defeat 
the  right  of  appeal ;  that  the  circumstances  rebut  the  infer- 
ence of  assent  to  the  correctness  of  the  adjudication  other- 
wise to  be  drawn  from  a  compliance  therewith.     In  such  a 
case  there  is  no  acquiescence  in  the  findings  of  the  court,  and 
recovery  of  the  amount  paid  may  be  had  in  event  of  a  re- 
versal, not  because  of  involuntary  payment,  but  owing  to  the 
provisions  of  the  statute  requiring  restitution  (section  4145, 
Code),  though  money  so  paid  might  possibly  be  recovered  on 
the  principle  that  it  belonged  ex  aequo  et  bono  to  the  party 
paying  it.     Chapman  v.  Sutton,  68  Wis.   657   (32  X.  W- 
Hep.  683.     It  is  apparent  that  the  circumstance  of  payment 
may  refute  any  notion  of  acquiescence  in  the  judgment  and 
yet    fall     far    short    of    being    involuntary.      Indeed,     a 
choice     of     two     courses     mav     not     even     be     involved. 
Appellee  also  relies  on  Winzer  v.  City  of  Burlington,  6S 
Iowa,  279,  and  Thomas  v.  City  of  Burlington,  69  Iowa,  140. 
It  was  simply  held  in  these  case^  that,  as  void  city  taxc^s, 
paid  under  protest,  must  have  been  ordered  by  the  board  of 
supervisors  to  be  refunded  by  the  treasurer,  under  section 
870  of  the  Code  of  1873,  and,  as  the  county  treasurer  acts 
as  the  city's  agent  in  collecting  them,  the  same  rule  should 
be  applied  after  the  money  has  passed  to  the  city,  and  its 
return  required.     The  only  speedy  and  efiicient  remedy  in 
such  a  case  seems  to  be  the  payment  of  the  taxes,  and  there- 
after suit  for  their  recovery.     Here  the  remedy  through  a 
restraining  order  was  simple  and  speedy,  and  afforded  full 
protection.     No  reason  has  been  suggested  for  not  resorting 
to  it.     While  such  a  course  was  not  mentioned  in  argument^ 
it  was  necessarily  involved  in  the  contentions  of  the  parties. 
The  logical  soundness  of  our  conclusion  is  not  questioned. 
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and,  as  we  do  not  regard  it  in  conflict  with  any  previous  de- 
cision of  this  court,  it  is  adhered  to. 


William  D.  Alston^  et  al,,    Appellants,    v.  William  E. 

Alston^  et  al. 

Bastards:  recognition:  May  he  established  in  partition  suit.  An 
illegitimate  child  may  maintain  a  partition  suit  against  lawful 

2  children,  on  showing  uis  relationship  and  recognition  by  their 
common  father,  and  need  not  first  establish  his  heirship  by 
other  proceedings. 

Evidence  of:  Statutes.  Evidence  of  acts  and  conversations  of  the 
alleged  father  of  an  illegitimate  child,  tending  to  show  recog- 
nition of  the  child  as  his  own,  is  admissible  in  a  partition  suit 

3  brought  by  such  child  against  lawful  children,  though  such  acts 
and  conversations  occurred  prior  to  the  adoption  of  Code,  1851. 
under  which  illegitimates  were  given  the  right  to  inherit  from 
their  father  when  recognized  by  him  as  his  children. 

Of  pedigree — hearsay.    Where  an  illegitimate  child  is  adopted  and 

4  raised  by  a  man  and  wife  for  a  consideration  paid  by  the  father, 
their  declarations  are  admissible  as  to  the  child's  relationship 

6  and  paternity,  as  within  the  exception  to  the  general  rule  of 
evidence  admitting  hearsay  in  cases  of  pedigree. 

Evidence  held  sufficient.    Evidence  showed  that  a  putative  father 
visited  plaintiff  on  various  occasions,  spoke  to  him  as  his  son, 

7  and  was  addressed  by  him  as  a  son  would  address  a  father.  The 
father  often  referred  to  him  as  his  son,  placed  him  with  a  fam- 

9  ily  for  adoption,  took  a  special  interest  in  him  during  his  sick- 
ness, and  not  long  before  his  death  gave  him  a  warranty  deed 
for  120  acres  of  land  for  the  express  consideration  of  $1.  The 
father  knew  that  plaintiff  was  reputed  to  be  his  son,  but  never 
repudiated  the  relationship.  None  of  the  witnesses  who  testi- 
fied that  they  had  never  heard  that  the  father  had  such  a  son 
were  acquainted  with  the  son.  Held^  sufficient  to  show  that 
plaintiff  was  the  son  of  the  putative  father,  and  that  he  was 
generally  and  notoriously  recognized  by  him  as  such. 

Recognition  of  heikship  not  required.    Under  Code,  section  3385, 
providing  that  "An  illegitimate  child,  in  order  to  inherit  from 

8  its  father,  unless  the  paternity  is  proven  during  the  father's 
life,  must  have  been  recognized  by  him  as  his  child,  and  such 
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recognition  must  have  been  general  and  notorious,  or  else  in 
writing,"  the  recognition  required  is  not  that  the  father  shall 
have  recognized  the  illegitimate  as  entitled  to  inherit,  but  only 
that  he  shall  have  recognized  him  as  a  child. 

Appeal:     stbikit^o   abstracts:      Signature  of   counsel.     Abstracts 
will  not  be  stricken  from  the  files  on  the  ground  that  the  names 
1    of  counsel  are  not  at  the  end  thereof  where  they  are  given  on 
the  first  page. 

Abstract  for  trial  de  novo.    To  secure  a  trial  de  novo,  an  appellant 
1    need  not  allege  in  his  abstract  that  it  is  an  abstract  of  all  the 
evidence,  and  that  the  evidence  was  preserved  In  the  proper 
manner. 

Timely  filing  of  amendment.    Amendments  to  abstracts  will  not  be 
1    stricken  out  for  failure  to  file  within  the  time  required  by  the 
rules  of  the  supreme  court,  where  no  prejudice  results  to  the 
opposite  party. 

Appeal  from  Jefferson  District  Court. — TIox.  F.  W.  Eicii- 

ELBEROER^  Jlldge. 

TcESDAY,  May  14,  1901. 

Action  for  partition.  Defendants  William  E.  Alston^ 
Mary  M.  Vote,  and  Henry  C.  Alston  are  alleged  to  be  heirs 
of  William  Alston,  who  died  intestate  in  1896,  seised  in  fee 
of  the  real  estate  described  in  the  petition.  The  plaintiff 
William  D.  Alston  alleges  that  he  is  a  natural  son  of  said 
William  Alston,  deceased,  recognized  by  him  as  such  dur- 
ing his  lifetime,  and  plaintiff  claims,  therefore,  to  be  en* 
titled  to  share  equally  in  the  real  estate  of  the  father  with 
the  three  legitimate  heirs,  and  he  asks  partition  accordingly. 
The  joint  plaintiff,  Margaret  A.  Alston,  is  the  wife  of  Wil- 
liam D.  Alston,  and  the  joint  defendant,  Anna  A.  Alston,  is 
the  wife  of  Henry  C.  Alston,  and  their  interests  in  the  suit 
are  only  their  inchoate  rights  of  dower.  For  purposes  of 
reference  in  the  following  opinion,  William  D.  Alston  will 
be  treated  as  sole  plaintiff,  and  the  three  legitimate  children 
of  William  Alston  will  be  treated  as  the  defendants.  Plain- 
tiff's bill  was  dismissed  upon  its  merits,  and  he  appeals. — 
Reversed. 
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Leggett  &  McKemey  and  /.  D.  Jones  for  appellant. 

Rollin  J.  Wilson  and  M,  J.  McCoid  for  appellees. 

McClain^  J. — I.     Appellees  have  interposed  motions 
to  strike  appellant's  abstract  from  the  files,  and  to  affirm  the 
decree,  on  the  ground  that  the  abstract  has  no  names  of  at- 
torneys appended  thereto,  and  does  not  purport  to 

1  contain  all  the  evidence ;  and  also  to  strike  from  the 
files  an  amended  abstract,  in  which  appellant  seeks 

to  cure  these  alleged  errors,  and  a  reply  filed  at  the  same 
time.  Appellant's  abstract  purports  on  its  face  to  be  an 
abstract  of  the  evidence  in  this  case,  and  the  names  of  the 
attorneys  for  appellant  are  given  in  the  usual  way  on  the 
first  page.  There  is  no  rule  requiring  that  the  names  of 
counsel  be  attached  at  the  end  of  an  abstract,  and  the  motion 
to  strike  on  this  ground  must  be  overruled.  It  is  no  longer 
necessary,  in  order  to  secure  trial  de  novo  in  this  court,  that 
the  appellant  shall  formally  allege  in  his  abstract  that  it  is 
an  abstract  of  all  the  evidence,  and  that  the  evidence  was 
preserved  in  the  proper  manner.  Kirchman  v.  Coal  Co., 
112  Iowa,  668.  Moreover,  the  alleged  defects  are  cured  by  the 
amendment,  and  although  it  and  the  reply  were  filed  two 
days  after  the  time  required  by  the  rules,  we  do  not  strike 
out,  in  such  cases,  on  motion,  where  no  prejudice  appears 
to  have  resulted  to  the  opposite  party.  The  case  is  fully 
argued,  and  there  is  no  reason  why  it  should  not  be  consid- 
ered on  its  merits. 

II.     Appellees  insisted  in  the  lower  court,  and   still 

contend  here,  that  appellant  cannot  have  his  right  as  an  heir 

entitled  to  inherit  by  reason  of  illegitimate  parentage  and 

recognition  determined  in  a  partition  suit,  and  that  he  must 

first  establish  in  some  other  proceeding  the  fact  of 

2  heirship.     It  is  not  questioned  that  one  who  claims 
as  legitimate  heir  may  bring  suit  for  partition  against 

other  heirs  in  possession  of  the  real  property  of  the  common 
ancestor,  and  establish  his  right  by  proof  that  he  is  an  heir. 
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An  illegitimate  child,  when  recognized  as  required  by  stat- 
ute, is  an  heir  in  the  same  sense  as  a  legitimate  child.  In 
each  case  the  plaintiff  must  show  his  relationship  to  the  an- 
cestor, and,  further,  the  illegitimate  must  show  recognition. 
^'For  the  purpose  of  inheritance,  an  illegitimate  child,  when 
recognized,  stands  on  precisely  the  same  footing  as  if  it 
were  legitimate.  If  the  father  dies  intestate,  both  inherit, 
and  such  right  can  only  be  cut  off  b\'  the  will  of  the  father, 
which  is  equally  effective  as  to  both  classes  of  children.'' 
Milburn  v,  Milhurn,  60  Iowa,  411.  In  this  case  the  ques- 
tion was  whether  the  subsequent  birth  and  recognition  of  an 
illegitimate  child  w^ould  have  the  same  effect  as  the  subse- 
quent birth  of  a  legitimate  child  in  revoking  a  will,  and  it 
was  held  that  it  would.  We  think  the  reasoning  is  fully 
applicable  here.  See,  also,  McGuire  v,  BrcAwn,  41  Iowa, 
G50;  Johnson  i\  Bodine,  108  Iowa,  594;  Investment  Co,  v, 
Caldwell  152  U.  S.  65  (14  Sup.  Ct.  Eep.  504,  38  L.  Ed. 
356).  We  see  no  reason  vAiy  plaintiff  may  not  in  this  pro- 
ceeding allege  and  prove,  if  he  can,  that  he  is  the  illegiti- 
mate son  of  Willian  Alston,  and  that  he  has  been  recognized 
as  required  by  statute  to  entitle  him  to  inherit. 

III.  Prior  to  the  adoption  of  the  Code  of  1851,  the 
rule  of  the  common  law  was  i^  force  in  this  state  precluding 
inheritance  by  illegitimates  from  the  father  under  any  cir- 
cumstances, and  in  that  Code  provisions  similar  to  those 
now  in  force  were  incorporated,  by  which  illegitimates  might 
inherit  from  the  father  when  recognized  by  him  as  his  chil- 
dren, as  there  specified.  These  provisions  have  been 
3  substantially  in  force  ever  since.     Plaintiff  was  born 

some  years  prior  to  the  adoption  of  the  Code  of  1851, 
and  some  of  the  evidence  relating  to  recognition  refers  to 
acts  and  conversations  of  William  Alston  prior  to  the  adop- 
tion of  the  Code.  Appellees  insist  that  evidence  of  recogni- 
tion must  be  strictlv  limited  to  acts  and  conversations  sub- 
sequent  to  the  time  when  such  recognition  would  by  law  en- 
title the  plaintiff,  if  an  illegitimate  son,  to  inherit.  For  this 
contention  they  cite  the  case  of  Ilarl'mrjcr  i\  Ferring  (C.  C.) 
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21  Fed.  Kep.  15,  in  which  the  circuit  court  of  the  United 
Slates  for  the  Northern  district  of  Iowa  reached  the  con- 
clusion contended  for;  hut  we  think  this  position  is  unten- 
able. The  legislature  having  the  right  to  deteimine  the  rules 
of  inheritance  in  accordance  with  which  the  property  of  per- 
sons subsequently  dying  shall  be  distributed,  may  provide  as 
it  sees  fit  with  reference  to  who  shall  be  heirs.  There  is 
no  vested  right  to  inherit  until  the  death  of  the  ancestor.  It 
may  therefore  be  provided  that  illegitimate  children  al- 
ready born  and  recognized  shall  be  considered  heirs.  The 
recognition  contemplated  by  the  statute  is  not  recognition  as 
prospective  heir,  but  recognition  as  an  illegitimate  child;/ 
and  whoever  fulfills  the  conditions  of  the  statute  as  to  the 
right  to  inherit,  existing  at  the  time  of  the  death  of  the  an- 
cestor, is  entitled  to  inherit  under  the  statute.  There  is 
nothing  in  the  language  indicating  that  it  was  to  be  appli- 
cable to  such  recognition  as  should  afterwards  be  made.  It 
describes  a  class  of  persons,  and  declares  that  persons  of  that 
description  shall  inherit;  it  does  not  refer  to  or 
create  a  status.  It  is  prospective  in  its  operation 
as  to  the  right,  but  there  is  nothing  to  suggest 
that  persons  of  the  class  described — that  is,  ille- 
gitimates already  recognized — shall  not  inherit  under 
it.  It  would  be  as  just  and  reasonable  to  limit  the  provisions 
of  the  statute  to  illegitimates  afterwards  begotten  and  born 
as  to  so  limit  it  to  illegitimates  aferwards  recognized,  and 
it  would  be  just  as  reasonable  in  the  one  case  as  in  the  other 
to  argue  that  to  adopt  a  construction  making  it  applicable  to 
existing  illegitimate  children  would  be  to  give  the  statute  a 
retrospective  effect.  But  it  is  not  contended  by  appellees 
that  the  statute  is  to  be  limited  to  illegitimates  subsequently 
l>egotten  and  born.  The  cases  of  Brown  v.  BeUmarde,  ?» 
Kan.  35,  and  Stevenson's  Heirs  v.  Sullivant,  5  Wheat.  207 

5  L.  Ed.  70),  as  well  as  in  the  case  of  Rice  v.  Efford,  3  Hen. 

6  M.  225,  on  which  the  latter  of  these  two  cases  is  based, 
all  relate  to  inheritance  by  illegitimates  under  a  statute 
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passed  after  the  death,  of  the  ancestor,  and  whatever  lan- 
guage may  have  been  usei  apparently  supporting  the  de- 
cision in  Hartinqer  v,  Ferring,  supra,  must  be  regarded  aj> 
pure  dictum.  Van  Horn  v.  Van  Horn,  107  Iowa,  247^ 
was  a  case  in. which  plaintiff,  claiming  to  be  an  illegitimate 
bom  and  recognized  in  New  Jersey,  sought  to  establish  his 
right  to  inherit  property  in  Iowa,  and  defendant  contended 
that  inasmuch  as,  by  the  laws  of  Xew  Jersey,  an  illegitimate 
son  could  not  inherit  the  property  of  the  father,  his  birth 
and  recognition  in  New  Jersey  would  not  entitle  him  to 
inherit  under  the  laws  of  Iowa ;  but  this  court  savs :  ^'The 
sole  inquiry  here  is,  is  he  [the  plaintiff]  entitled  to  inherit 
the  real  estate  and  personal  property  situated  in  this  state,. 
under  the  facts  presented  in  evidence?  Our  conclusion  is 
that  the  laws  of  Xew  Jersey  are  wholly  immaterial  to  this 
inquiry."  Certainly  there  is  no  more  reason  for  allowing 
proof  of  birth  and  recognition  in  a  state  where  those  facts 
do  not  entitle  the  illegitimate  to  inherit  than  for  admitting 
proof  of  birth  and  recognition  in  Iowa  prior  to  the  time  when 
the  statutes  of  this  state  made  those  facts  sufficient  to  entitle 
the  illegitimate  to  inherit.  We  are  of  the  opinion,  there- 
fore, that  evidence  of  acts  and  conversations  on  the  part  of 
William  Alston,  tending  to  show  recognition  by  him  of 
plaintiff  as  his  illegitimate  child  prior  to  the  adoption  of  the 
Code  of  1851,  may  be  considered. 

IV.     Before  discussing,  however,  the  evidence  of  Wil- 
liam Alston's  recognition  of  plaintiff,  it  is  necessary  to  con- 
sider what  evidence,  if  any,  there  is  as  to  paternity ; 
4  for  the  defendants'  counsel  insist  that,  even  though 

William  Alston  supposed  plaintiff  to  be  his  son,  still, 
if  he  was  not  in  fact  a  son,  then  he  could  not  inherit,  and 
counsel  object  to  much  of  the  evidence  with  reference  to 
paternity  of  plaintiff,  on  the  ground  that  it  is  mere  hearsay, 
and  not  admissible.  But  it  is  well  settled  that  some  evidence 
which  would  in  general  be  excluded  as  hearsay  is  admissible 
on  the  subject  of  relationship.  Prof.  Greenleaf  states  that 
hearsay  in  regard  to  relationship  is  admitted  in  cases  of 


May  1901]  Alston  v.  Alston.  35 

pedigree,  the  prineipal  question  in  such  cases  being  tliat  of 
the  parentage  or  descent  of  the  individual,  and  he  says  that, 
**in  order  to  ascertain  this  fact,  it  is  material  to  know  how  ho 
[the  person  in  question]  was  acknowledged  and  treated  by 
those  who  were  interested  in  him  or  sustained  towards  him 
any  relations  of  blood  or  affinity.''  And  while  he  states 
the  rule  in  general  as  limiting  evidence  of  declarations  on 
this  subject  to  those  of  deceased  persons  who  were  related  by 
blood  or  marriage  to  the  person  in  question,  it  is  evident 
that  the  relationship  insisted  upon  is  that  which  will  give  rise 
to  an  interest  justifying  the  assumption  that  the  person  who 
made  the  declaration  would  know  the  fact  by  general  repu- 
tation in  the  family  and  among  persons  likely  to  be  reliably 
informed.  1  Greenleaf ,  Evidence,  103 ;  and  see  Jones, 
Evidence,  section  316,  and  an  article  in  37  Albany  Law 
Journal,  130.  In  a  leading  case  on  the  subject.  Lord  Chan- 
cellor Eldon  says:  ^'Declarations  in  the  family,  descrip- 
tions in  wills,  descriptions  upon  monuments,  descrip- 
tions in  Bibles  and  registration  books,  are  all  admitted  upon 
the  principle  that  they  are  natural  effusions  of  a  party  who 
must  know  the  truth,  and  who  speaks  upon  an  occasion  when 
his  mind  stands  in  an  even  position,  without  any  tempta- 
tion to  exceed  or  fall  short  of  the  truth;"  and,  further,  that 
the  "tradition  must  be  from  persons  having  such  a  connec- 
tion with  the  party  to  whom  it  relates  that  it  is  natural  and 
likely,  from  their  domestic  habits  and  connections,  that  they 
are  speaking  the  truth,  and  that  they  could  not  be  mis- 
taken." WhitelocTce  v.  Baker,  13  Ves.  514.  In  another 
case,  Lord  Chancellor  Erskine  held  that  the  definite  re- 
lationship of  the  person  who  made  the  declaration  to  the  per- 
son about  whose  paternity  it  was  made  need  not  be  estab- 
lished. "It  is  sufficient  if  he  says,  ^A.  is  his  relation,'  with- 
out stating  the  particular  degree,  which,  perhaps,  he  could 
not  tell  if  asked;  but  it  is  evidence,  from  the  interest  of 
that  person  in  knowing  the  family."  Vowles  v.  Young,  13 
Ves.  140,  147.  And  in  this  last  case  the  declaration  of  a 
husband  as  to  the  legitimacy  or  illegitimacy  of  his  wife  was 
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permitted  to  be  shown.  Declarations  as  to  the  paternity  of 
a  child  made  by  the  father  and  mother  in  their  lifetime  may 
be  shown,  and  circumstances  indicating  a  recognition  of  the 
relationship  on  their  part.  Goodright  v.  Moss,  2  Cowp. 
591.  The  declarations  of  a  member  of  the  family  or  a  rel- 
ative are  admissible,  although  such  person  cannot  be  pre- 
sumed to  have  known  of  his  own  personal  knowledge  the 
particular  facts  of  which  he  speaks,  and  must  have  made 
the  statement  upon  information  derived  from  others.  Jetv- 
elVs  Lessees  v,  Jewell,  1  How.  219,  281  (11  L.  Ed.  108)  ; 
Putter  V.  Randall,  2  Moore  &  P.  20;  People  v.  Insurance 
Co.,  25  Wend.  205,  209 ;  Copes  v.  Pearce,  7  Gill.  264;  Crau- 
furd  V,  Blackburn,  17  Md.  49  (77  Am.  Dec.  323)  ;  North- 
rop v.  Hale,  76  Me.  306  (49  Am.  Eep.  615).  Of  course, 
facts  which  might  be  shown  by  proof  of  declarations  of  a 
persons  deceased  may  be  shown  by  the  testimony  of  the  same 
person  living,  so  that  a  witness  may  testify  as  to  who  is  his 
father  or  as  to  his  age,  although,  of  course,  he  cannot  know 
the  matters  by  personal  knowledge.  Webb  v,  Richardson, 
42  Vt.  4G5;  Houlton  v.  Mantueffel,  51  Minn.  185  (53  K 
W.  Eep,   541)  ;  Cheever  v,  Congdon,  34  Mich.  296. 

With  these  principles  to  guide  us,  and  confining  our- 
selves to  the  consideration  of  direct  testimony,  and  such  hear- 
say only  as  is  authorized  to  be  received  by  the  well-settled 

principles  above  announced,  we  find  that  the  plain- 
5  tiff  is  the  son  of  Octavia  Daniels,  and  was  bom  in 

December,  1843,  at  the  home  of  her  brother,  in  Jef- 
ferson county,  about  12  miles  west  of  Fairfield;  that  not 
long  prior  to  this  time  she  had  been  working  in  a  hotel  in 
Fairfield;  that  William  Alston  was  then  residing  in  Fair- 
field, and  continued  to  reside  there,  substantially  without 
intermission,  until  the  time  of  his  death ;  that  William  Al- 
ston and  Octavia  Daniels  were  acquainted  with  each  other  at 
that  time;  that  each  of  them  were  then  unmarried ;  that  Wil- 
liam Alston  intermarried  with  the  mother  of  defendants  soon 
after  the  birth  of  plaintiff;  that  Octavia  Daniels  intermar- 
ried with  one  Bradley  in  1845,  at  Agency  City,  in  an  ad- 
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joining  county,  where  she  continued  to  reside  until  her 
death  in  1881 ;  that  within  a  few  months  after  his  birth,  and 
under  an  arrangement  by  William  Alston  for  a  considera- 
tion paid,  plaintiff  was  taken  to  raise  by  Mr.  and  Mrs.  Do 
France,  who  lived  about  seven  miles  north  of  Fairfield; 
that  plaintiff  lived  with  the  De  Frances  as  a  member  of  their 
family  until  the  death  of  Mr.  De  France,  and  the  marriage 
of  Mrs.  De  France  to  one  Hite,  and  with  the  Hites  until 
the  death  of  both  of  them;  that  he  was  recognized  by  his 
mother  as  her  son,  and  was  declared  by  her  to  be  the  son  of 
William  Alston;  that  Mr.  and  Mrs.  De  France  declared 
him  to  be  the  son  of  William  Alston ;  and  that  his  half-sister, 
the  daughter  of  his  mother  by  her  marriage  with  Bradley, 
knew  him  as  her  half-brother,  and  as  the  son  of  Wil- 
C  liam  Alston.     With  reference  to  the  declarations  of 

Mr.  and  Mrs.  De  France,  thev  do  not  come  strictly 
within  the  rule  requiring  such  declarations  to  be  by  a  rela- 
tive by  blood  or  marriage,  but  it  was  their  family  in  which 
plaintiff  was  brought  up,  and  we  hold  that  their  declarations 
are  admissible  by  reason  of  such  relationship.     It  is  to  be 
borne  in  mind  that  it  is  not  the  facts  which  declarants  knew 
of  their  own  knowledge  alone  that  may  be  established  by 
such  declarations,  but  the  facts  of  relationship  and  paternity, 
and  that  such  declarations  are  admissible,  although  they  re- 
late only  to  matters  of  reputation  in  the  family.     It  is  to 
be  borne  in  mind,  also,  that  there  is  no  possible  question  in 
regard  to  identity.     The  plaintiff  from  infancy  was  known 
as  William  D.  Alston.    He  was  enrolled  by  that  name  when, 
as  a  youth,  he  joined  a  church,  and  he  continued  to  be  known 
uninterruptedly  by  that  name.     There  is  no  pretense  that 
he  was  known  as  the  son  of  Mr.  and  Mrs.  De  France.     He 
continued  to  reside  with  his  foster  parents  until  their  death, 
and  afterwards  in  the  neighborhood,  until  he  was  more  than 
30  years  of  age,  and  there  are  many  witnesses  who  testify 
that  they  know  him  now  as  the  same  person  whom  they  knew 
as  the  foster  son  of  the  De  Frances.     It  seems  to  us  that  the 
facts  are  too  numerous,  and  the  evidence  too  strong,  and 
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based  on  the  direct  testimony  of  too  many  witnesses,  to  be 
questioned.     It  is  important  also,  as  explaining  lack  of  di- 
rect evidence  of  some  important  facts,  that  all  the  parties 
immediately  concerned  are  dead, — William  Alston,  plain- 
tiff's mother,  this  mother's  brother  and  his  wife,  at  whose 
home  the  child  was  born,  the  husband  of  the  mother,  and 
Mr.  and  Mrs.  De  France.     The  law  does  not  refuse  to  re- 
ceive admissible  evidence    simply    because  other  evidence 
which  would  be  more  satisfactory ,  is  unattainable.       The 
very  reason  for  admitting  hearsay  evidence  on  such  occa- 
sions is  that  "it  is  the  best  evidence  the  nature  of  the  case 
admits,  and  because  greater  evils  are  apprehended  from  the 
rejection  of  such  evidence  than  its  admission."     JacJcson  v. 
King,  5  Cow.  237  (15  Am.  Dec.  468).     And  see  Carter  r. 
Montgomery,  2  Tenn.  Ch.  216,  227;  Fulherson  v.  Holmes, 
117  U.  S.  389,  397  (6  Sup.  Ct.  Rep.  780,  29  L.  Ed.  915)  ; 
Eisenlord  v.  Clum,  126  X.  Y.  552  (27  iN".  E.  1024,  12  L.  R. 
A.  836) ;  Johnston  v.  Todd,  5  Beav.  597. 

V.     By  Code,  section  3385,  the  illegitimate  son,  in  or- 
der to  inherit  from  his  father,  unless  the  paternity  is  proven 
during  the  father's  life,  must  have  been  recognized  by  him 
as  his  child,  and  "such  recognition  must  hav«>  been 

7  general  and  notorious,  or  else  in  writing."     The  last 
question  for  our  consideration,  then,  is  whether  the 

evidence  shows  general  public  recognition  by  William  Al- 
ston of  plaintiff  as  his  son.     What  is  required  is  not  that  the 
father  shall  have  recognized  the  illegitimate  as  en- 

8  titled  to  inherit,  but  only  that  he  shall  have  recog- 
nized him  as  his  child.    Tan  Horn  v.  Van  Horn,  107 

Iowa,  247;  Watson  v.  Richardson,  110  Iowa,  673;  Crane  v. 

Crane,  31  Iowa,  296.     Xow,  the  evidence  in  this  case  shows 

practically  without  contradiction,  that  William  Al- 

9  ston,  on  several  occasions,  visited  the  home  of  Mr. 
and  Mrs.  De  France  when  the  plaintiff  was  there  as 

a  child,  spoke  to  him  as  his  son,  was  addressed  by  him  as  a 
son  would  address  a  father,  took  special  interest  in  him  at  a 
time  when  he  was  seriously  sick,  referred  to  him  as  his  son 
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in  converations  with  the  half-sister  and  with  others,  and, 
finally,  not  manv  vears  before  his  death,  executed  and  deliv- 
ered  to  him  a  warranty  deed  for  120  acres  of  land  for  the 
expressed  consideration  of  one  dollar.  It  appears  that  Wil- 
liam Alston  was  not  a  man  inclined  to  be  communicative, 
oven  to  his  friends,  abont  his  domestic  affairs,  and  he  very 
naturally  did  not  speak  without  some  occasion  to  do  so  of 
his  illegitimate  son;  but  it  is  significant  that  he  knew  that 
his  son  was  called  bv  that  name,  and  that  he  never  by  anv 
action,  so  far  as  is  shown  by  the  testimony  of  either  plain- 
tiff's or  defendants'  witnesses,  repudiated  the  relationship. 
AVhen  spoken  to  in  regard  to  plaintiff  as  his  son,  he  never 
denied  the  fact,  but  on  various  occasions  spoke  with  appar- 
ent interest  and  concern  in  r^ard  to  his  welfare.  Defend- 
ants' counsel  contend  that  expressions  attributed  to  William 
Alston  may  be  explained  on  the  ground  of  an  interest  in 
the  plaintiff  arising  from  some  other  cause  than  that  of  pa- 
ternity, but  it  appears  that  on  several  occasions  persons  who 
were  friends  or  acquaintances  of  William  Alston  spoke  to 
liim  or  joked  him  about  plaintiff  being  his  natural  son,  thus 
indicating  to  him  that  it  was  a  matter  of  public  comment; 
and,  in  view  of  these  facts,  acts  and  conversations  on  his 
part  thereafter,  evidencing  an  interest  in  the  plaintiff,  may 
properly  be  construed  into  a  public  and  general  recognition, 
although,  standing  alone  and  apart  from  the  fact  of  this 
ircneral  belief  as  known  to  him,  they  would  not  require  such 
an  interpretation.  But  the  decision  of  the  case  does  not 
depend  upon  the  construction  of  equivocal  acts.  There  is 
direct  evidence  of  unequivocal  recognition. 

Many  witnesses  were  introduced  by  defendants,  who 
testified  that  they  were  well  acquainted  with  William  Al- 
ston, and  acquainted  in  Fairfield  and  the  neighborhood, 
and  that  they  never  heard  of  William  Alston  having  an  il- 
legitimate son;  but  it  is  important  to  notice  that  in  nearly 
€very  case  they  were  persons  who  w^ere  not  acquainted  with 
the  plaintiff.  The  fact  that  William  Alston  did  not  speak 
to  such  persons  in  regard  to  the  plaintiff  as  his  son  is  not  to 
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be  wondered  at,  and  does  not  tend  to  overcome  the  evidence 
introduced  by  plaintiff  tending  to  show  public  and  general 
recognition.  With  reference  to  similar  evidence,  this  court 
has  recently  said  that  witnesses  called  to  negative  the  fact 
of  recognition  were  "acquaintances  of  the  family,  to  whom 
he  would  not  be  likelv  to  disclose  his  relations  with  this  wo- 
man  [the  mother  of  the  illegitimate  child],  and  their  evi- 
dence throws  little  light  upon  Comb's  [the  father's]  rela- 
tionship with  her  or  her  offspring."  Brown  v.  Iowa  Legion 
of  Honor,  107  Iowa,  439,  444.  In  Blair  v.  Howell,  6& 
Iowa,  619,  it  is  spoken  of  as  a  significant  fact  as  bearing 
upon  recognition  that  the  illegitimate  child  whose  recog- 
nition was  in  question  in  that  case  "had  no  other  ostensible 
parentage,  and  Bowen  well  knew  this,  and  knew  that  others 
knew  it.''  And  the  court  in  that  case  savs  that  Bowen's 
general  bearing  towards  the  child  "being  such  as  involved  a 
recognition,  it  follows  that  the  recognition  was  general.'^ 
Without  claiming  that  in  all  respects  the  acts  of  recognition 
in  the  case  we  now  have  before  us  were  as  conclusive  as 
those  referred  to  in  the  case  just  cited,  we  think  that  the  view 
taken  by  the  court  of  the  evidence  in  that  case  is  very  ap- 
plicable to  this  one.  In  Watson  v.  Richardson,  110  Iowa, 
673,  we  denied  to  claimant  the  right  to  inherit  on  the  ground 
that  the  evidence  did  not  show  a  general  recognition,  but 
the  acts  of  the  putative  father  there  relied  upon  were  less 
persuasive  in  their  character  than  those  shown  in  this  case; 
and  the  same  may  be  said  of  MarJcey  v.  Markey,  108  Iowa, 
373.  In  this  case  there  is  no  reasonable  ground  to  disbe- 
lieve the  witnesses  for  plaintiff  as  to  the  material  facts 
sought  to  be  established.  There  are  inconsistencies  in  their 
testimony  in  reference  to  other  facts  and  circumstances 
which  may  be  easily  accounted  for  by  the  remoteness  in  time 
of  the  matters  with  reference  to  which  thev  testifv,  without 
discredit  to  their  truthfulness;  and  we  may  extend,  as  we 
do,  equal  credence  to  the  testimony  of  defendants'  witnesses,, 
without  finding  that  the  credibility  of  the  evidence  of  plain- 
tiff's witnesses  is,  in  any  material  respect,  impaired.       If 
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our  conclusion  Avere  based  upon  the  credit  to  be  given  to 
particular  witnesses  as  to  facts  contradicted  by  other  wit- 
nesseSy  we  should  feel  impelled  to  give  weight  to  the  con- 
clusions of  the  trial  judge,  before  whom  a  considerable  part 
of  the  testimony  was  taken  in  open  court ;  but  his  finding  for 
defendants  was  avowedly  reached  by  the  exclusion  of  a 
large  part  of  the  testimony  as  incompetent,  because  hear- 
say, whereas  we  find  that  much  of  the  hearsay  evidence  was 
entitled  to  consideration,  under  the  rule  which  we  have  al- 
ready considered.  We  therefore  find  that  plaintiff  is  the 
son  of  William  Alston,  and  that  he  was  generally  and  no- 
toriously recognized  by  him  as  such. — Reversed. 
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PANY,  Appellant.  

Fire  Insurance  Policy:  appucations:  Subsequent  policies.  Where 
two  policies  were  issued  on  written  applications  therefor — one 
on  a  barn  and  personalty,  and  the  other  on  a  house  and  per- 
sonalty— ^and,  on  request  of  one  making  a  loan  to  the  Insured, 

1  the  polices  are  cancelled  as  to  the  house  and  bam  and  a  new 

2  policy  written  insuring  the  house  and  barn  alone  without  new 
application,  the  new  policy  is  so  based  and  the  applications  given 
for  the  partially  cancelled  policies,  that  insured  is  bound  by 
representations  made  In  said  original  applications  and  cannot 
say  he  made  none  to  get  the  last  policy  because  he  made  no 
application  for  it. 

Misrepresentations:  ^  Knowledge  of  agent.  Where  the  applicant 
for  fire  insurance  informed  the  agent  of  existing  incumbrances 
on  the  property  to  the  extent  of  about  |2,600,  and  the  agent 

3  knew  of  the  applicant's  Intention  to  procure  a  loan  of  |2,000» 
and  apply  It  on  the  incumbrances,  a  statement  in  the  applica- 
tion, written  by  the  agent,  and  signed  by  the  applicant,  that  the 
IncEumbrances  amounted  only  to  |2,000,  will  not  be  deemed  a 
misrepresentation. 

Incumbrances:  Partly  paid  mortgage.  Where  an  Insured  pro- 
cured a  loan  on  the  Insured  property,  with  the  proceeds  of 

4  which  he  paid  off  incumbrances  existing  at  the  time  the  policy 
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was  issued,  and  later  placed  an  additional  mortgage  on  the 
property,  aggregating  |3,230,  the  property  will  not  be  deemed 
to  have  been  encumbered  for  more  than  |3,000,  within  the  terms 
•  of  the  policy,  |400  of  the  mortgage  having  been  paid  before  the 
loss  occurred. 

Furnishing  proof  of  loss:  Computation  of  time.  Under  Code, 
paragraph  23,  section  48,  providing  that  in  computing  time,  if 
the  last  day  falls  on  Sunday,  the  prescribed  time  shall  be  ex- 
tended so  as  to  include  the  whole  of  the  following  Monday,  a 
proof  of  loss  mailed  on  Saturday,  the  last  day  for  making  the 
same  being  Sunday,  and  received  by  the  insurance  company  on 
Monday,  was  in  time. 

Appeal  from  Madison  District  Court, — Hex.  A.  .W.  Wil- 
kinson^ Judge. 

Wednesday^  May  15,  1901. 

Action  in  equity  to  require  the  defendant  to  credit 
$800  claimed  to  be  due  to  the  plaintiff  on  a  policy  of  insur- 
ance against  a  loss  by  fire  issued  to  him  by  the  defendant  on 
a  bond  and  mortgage  executed  by  the  plaintiff,  now  owneil 
by  the  defendant.  The  defendant  answered,  setting  up  cer- 
tain defenses  to  plaintiff's  right  to  recover  on  the  policy, 
and,  by  way  of  counterclaim  asks  judgment  and  fore- 
closure on  said  bond  and  mortgage.  The  court  found  in 
favor  of  the  plaintiff  on  his  policy  in  the  sum  of  $845.75, 
and  in  favor  of  the  defendant  on  its  counterclaim  in  the 
sum  of  $1,968,  and  $51.22  attorney's  fees,  and  $2.25  costs 
of  abstract,  and  rendered  judgment  and  decree  of  foreclosure 
in  favor  of  the  defendant  for  the  balance.  The  defendant 
appeals. — Affirtned. 

Read  £  Read  for  appellant 

Dabney  &  Cooper  for  appellee. 

GiVEN^  C.  J. — I.  There  is  no  question  but  that,  if  the 
plaintiff  is  entitled  to  recover  on  the  policy  sued  on,  he 
should  have  the  amount  credited  on  the  bond  set  up  in  the 
counterclaim.     Xcither  is  it  questioned  but  that  the  defend- 
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ant  is  entitled  to  judgment  and  foreclosure  on  its  coimter- 
olaini.  The  contentions  are  solel.y  as  to  the  plaintiff's  right 
to  recover  on  his  policy.  The  policies  and  applications  to 
1)0  noticed  are  in  the  usual  form,  and  contain  the  usual  war- 
ranties. There  are  but  few  questions  to  be  considered,  yet 
the  facts  are  somewhat  numerous  and  complicated,  but  the 

following,  we  think,  will  be  sufficient  for  the  purpose 
1  of  the  case:     The  plaintiff  was  the  owner  of  a  farm 

of  153  acres,  with  a  house  and  bam  thereon.     About 
July  26,  1896,  he  made  two  applications,  through  Mr.  Tid- 
oriek,  a  soliciting  agent  of  the  defendant,  for  two  policies 
of  insurance, — one  on  the  house  and  certain  personal  prop- 
erty, and  the  other  on  the  bam  and  certain  other  personal 
property, — stating  in  these  applications  that  the  property 
was  incumbered  by  a  mortgage  for  $2,000,  due  in  five  years. 
The  applications  were  made  out  by  Mr.  Tiderick,  and,  when 
signed,  were  forwarded,  and  two  policies  were  issued  thereon 
by  the  defendant  August  6,  1896.     At  the  time  the  appli- 
cations were  made,  there  were  two  mortgages  on  the  prop- 
erty,   aggregating   $2,260.     Plaintiff    had    applied   to   the 
Xorthwest-ern  Mutual  Life  Insurance  Company  for  a  loan 
of  $2,300  for  the  purpose  of  paying  off  these  mortgages,  and 
had  been  informed  by  that  company  that  a  loan  of  $2,000 
would  be  made  to  him.     These  facts  were  known  to  Mr. 
Tiderick  at  the  time  he  made  out  the  applications.     The 
Northwestern  Mutual  Life  Insurance  Company  made  a  loan 
of  $1,S00  to  the  plaintiff,  taking  said  bond  and  mortgage, 
dated  August  5,  1896,  which  it  since  sold  and  assigned  to  the 
defendant.     In  obedience  to  the  requirement  of  said  com- 
pany, and  at  the  request  of  the  plaintiff,  the  defendant  can- 
celed said  house  and  barn  out  of  said  policies,  leaving  the 
policies  on  the  personal  property  only;  and  in  lieu  thereof, 
on  the  9th  day  of  September,  1896,  issued  to  the  plaintiff, 
without  any  further  application,  the  policy  sued  upon,  he 
paying  in  full  the  premium.     Said  existing  mortgages  were 
paid  with  the  money  derived  from  said  loan  and  otherwise, 
and  fully  satisfied.     On  August  15,  1896,  the  plaintiff  gave 
a  mortgage  on  the  property  to  one  Shriver  for  $1,315,  and 
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on  April  21,  1897,  another  for  $515,  both  of  which  were 
afterwards  renewed, — one  for  $1,337.50,  and  the  other  for 
$537.50.  On  the  8th  day  of  December,  1897,,  said  barn  and 
its  contents  were  totally  destroyed  by  fire,  and  the  loss  of  th? 
personal  property  was  subsequently  settled  for  in  full.  As 
to  these  facts  there  is  no  dispute.  Other  facts  will  appear  in 
connection  with  the  discussion  of  the  questions  to  be  con- 
sidered. 

II.  The  defenses  pleaded  against  recovery  on  the  pol- 
icy are,  in  substance,  these:  (1)  'Misrepresentations  in  the 
applications  as  to  the  amount  of  incumbrance  on  the  insured 
property.  (2)  Incumbering  the  property  in  excess  of  the 
amount  stated  in  the  applications  and  allowed  in  the  policy^ 
without  the  knowledge  or  consent  of  the  defendant.  (3) 
That  plaintiff  procured  the  policy  sued  upon  by  concealing 
the  fact  of  the  incumbrances  that  rendered  said  former  ])oli- 
eies  void.      (4)  That  plaintiff  did  not  furnish  proofs  of  loss 

within  60  days,  as  required  by  the  policy.     To  these 

2  defenses  the  plaintiff  joins  issue,  as  will  appear  fur- 
ther on.     Plaintiff's  first  contention  is  that,  as  no 

new  application  was  made  for  the  policy  in  suit,  no  repre- 
sentations were  made  bv  the  insured  to  obtain  it.  Sureh' 
both  parties  understood  that  the  policy  in  suit  was  issued  in 
place  of  the  two  former  policies,  so  far  as  they  applied  to 
the  real  estate,  to  meet  the  demand  of  the  company  making 
the  $1,800  loan,  and  that  this  policy  was  issued  in  reliance 
upon  the  representation  made  in  those  applications.  Plain- 
tiff cites  Ames  i\  Insurance  Co,,  14  X.  Y.  253,  but  an  ex- 
amination of  the  case  will  show  such  material  differences 
in  the  facts  as  that  it  is  not  authority  in  this  case.  We  are 
in  no  doubt  but  that  these  applications  should  be  consid- 
ered as  the  basis  upon  which  the  policy  in  suit  was  issued. 

III.  Did  plaintiff  misrepresent  as  to  the  amount  of  in- 
cumbrance at  the  time  the  applications  were  made?  The 
exact  amount  of  existing  incumbrance  was  not  known  to 

either  the  plaintiff  or  Mr.  Tidrick,  but  was  under- 

3  stood  by  both  to  be  about  $2,600,  and  they  both  knew 
of  the  plaintiff's  purpose  to  borrow  $2,000  from  the 
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Xorthwestem  Mutual  Life  Insurance  Company  to  apply 
on  the  existing  incumbrance.  We  think  it  fairly  appears 
that  the  plaintiff  intended  and  understood  that  the  amount 
of  incumbrance  was  stated  as  $3,000,  and  that  Mr.  Tidrick, 
confusing  it  with  the  amount  of  the  contemplated  loan,  er- 
roneously wrote  it  as  $2,000.  We  conclude  there  was  no 
misrepresentation,  at  the  time  the  applications  were  made, 
as  to  the  amount  of  the  incumbrance. 

IV.     Did  plaintiff  incumber  the  property  in  excess  of 
$3,000,  without  the  knowledge  or  consent  of  the  defendant  ? 
The  defendant's  agent  knew  of  and  consented  to  the  incum- 
brance of  $1,800  to  the  Xorthwestern  Mutual  Life 
4  Insurance   Company,   and,    as   the   amount  realized 

was  applied  on  the  existing  loan,  it  did  not  increase 
the  incumbrance.     Defendant  contends  that  the  two  mort- 
gages to  Sh river  were  given  without  its  knowledge  or  con- 
sent, and  that  thereby  the  property  was  incumbered  in  ex- 
cess of  the  amount  allowed.     The  mortgages  to  Shrivcr  wore 
given  after  the  first  policies  were  issued,  and  before  the  ones 
sued  upon  were  executed.     Mr.  Tidrick  assisted  in  procur- 
ing the  cancellation  of  the  real  estate  from  the  first  policy, 
and  in  securing  the  issuance  of  the  policy  in  suit,  and  in  so 
<loing  was  acting  as  agent  for  the  defendant.     While   the 
<?videiice  is  conflicting  as  to  whether  Mr.  Tiderick  then  knew 
<*f  the  Shriver  mortgages,  we  think  the  weight  of  tlie  evi- 
<lence  is  in  favor  of  the  conclusion  that  he  did.     This  knowl- 
edge is  chargeable  to  the  defendant.     Hagan  t\  Ins.  Co,,  81 
Iowa,  321.     Out  of  the  proceeds  of  the  $1,800  loan  and  the 
Shriver  loan,  the  original  incumbrance  was  paid  off,  so  that 
these  two  were  the  only  incumbrances  remaining.     The  $r)l."» 
to  Shriver  was  upon  a  separate  tract  of  land  from  that  cov- 
ered by  his  other  mortgage,  but  both  tracts  were  included  in 
the  policy.     This  mortgage  was  additional  security  for  $40i) 
included  in  the  other  mortgage,  the  actual  indebtedness  to 
Shriver  being  $1,430,  which,  w^ith  the  $1,800,  made  the  in- 
cumbrance $3,230.     It  appears  that  $400  had  l>een  paid  on 
the  largest  mortgage   to   Shriver  before  the  loss  occurred. 
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December  8,  1897,  thus  leaving  less  than  $3,000  incumbrance 
at  the  time  of  the  loss.  Our  conclusion  is  that  the  plaintiff 
did  not  incumber  the  property  in  excess  of  the  amount  al- 
lowed, without  the  knowledge  and  consent  of  the  defendant. 
V.  What  we  have  said  disposes  of  the  defendant's 
third  contention,  and  brings  us  to  inquire  whether  the  plain- 
tiff furnished  proofs  ^f  loss  within  60  days,  as  required. 

The  loss  occurred  December  8,  1807,  and  on  Satiir- 
5  day,  February  5,  1898,  proofs  of  loss,  in  due  form, 

were  'mailed  to  the  defendant,  and  received  by  it  on 
Monday,  February  7,  1898.  Simday,  February  6th,  was 
the  sixtieth  day.  Paragraph  23,  section  48,  of  the  Code, 
provides  that,  '*in  computing  time,  the  first  day  shall  be  ex- 
cluded and  the  last  included,  imless  the  last  falls  on  Sunday, 
in  which  case  the  time  prescribed  shall  be  extended  so  as  to 
include  the  whole  of  the  following  Monday."  Applying 
this  provision,  proofs  were  furnished  within  the  time  re- 
quired, and  therefore  we  need  not  inquire  whether  or  not 
there  was  a  waiver  of  these  proofs.  Our  conclusion  upon 
the  whole  record  is  that  the  decree  of  the  district  court  is 
correct,  and  it  is  therefore  affibmed. 


|}JJ    ^  Eva  Cravee  v.  I.  B.  Norton.  Appellant. 

144      M  Stander  per  8e:        jury   question:      Calling   a   woman  a   "fti^cft." 
-J  1    Whether  calling  a  woman  a  "bitch"  imputes  a  want  of  chas- 

2  tity,  so  as  to  make  the  term  actionable  per  se,  is  a  question  for 
the  jury  to  determine,  under  all  the  circumstances  attending  the 
utterance. 

Evu)ence:     Cross  examination.     In  slander  for  words  spoken  dur- 

3  ing  an  angry  altercation  with  plaintiffs  father,  cross-examina- 
tion of  the  plaintiff's  father,  to  show  origin  of  the  quarrel  was 
properly  refused,  as  irrelevant 

Plea  and  proof:     Mitigating  circumstances.    Where  no  mitigating 
circumstances  are  pleaded,  evidence  that  the  words  were  spoken 

4  in  anger  was  inadmissible,  under  Code,  section  3593,  providing 
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that,  in  actions  to  recover  damages  for  injuries  to  persons,  char- 
acter or  property,  no  mitigating  circumstances  shall  be  proved, 
unless  pleaded. 

Appeal  from  Story  Disfricf  Court, — Hox.  S.  M.  Weaver, 

Judge. 

Wednesday^  May  15,  1901. 

Action  for  slander.  The  defendant  appeals  from  a 
judgment  against  him. — Affirmed, 

H.  M,  Funson  for  appellant. 

J,  F.  Martin  for  appellee. 

Ladd^  J. — The  evidence  tended  to  show  that,  while 
plaintiff's  father  and  defendant  were  engaged  in  an  angry 
altercation,  she   interrupted   by  admonishing  the  latter  to 

"shut  up,"  as  he  had  said  enough,  and  that  he  then, 
1  in  a  loud  voice,  denounced  her  as  a  %itch,"  qualified 

by  "damned  old,''  "dirty,''  "dirty,  low-lived,"  or  all 
of  these.  According  to  Webster,  "bitch"  is  an  opprobrious 
name  for  a  woman — especially  a  lewd  woman.  In  Bailey 
V,  Bailey,  94  Iowa,  598,  it  was  remarked  that  "the  word  is 
synonymous  with  Svench'  or  Tiussy,'  and  often  implied 
lewdness."  But,  though  a  word  of  reproach,  it  has  not  gen- 
erally been  thought,  in  its  common  acceptation,  to  imply  a 
want  of  chastity.  "It  is  very  clear  to  us,"  said  the  court  in 
K.  V.  H.,  20  Wis.  239  (91  Am.  Dec.  397), 
"that  the  word  ^bitcli'  has  not  any  such  meaning  as  ^prosti- 
tute.' It  is  used  as  a  term  of  reproach  when  applied  to  a 
woman,  but  not  to  charge  the  crime  of  prostitution."  In 
Schurick  v.  Kollman,  50  Ind.  338 :  "The  word  *bitch,'  al- 
though a  very  coarse  and  ruffianly  expression,  when  applied 
to  a  woman,  does  not,  in  its  common  acceptation,  "import 
whoredom  in  any  of  its  forms."  So,  in  Craig  v,  Pyles,  101 
Ky.  593  (39  S.  W.  Eep.  33),  the  words:  "She  is  a  dirty 
bitch.     She  has  no  character  and  is  no  account," — were  held 
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not  actionable  in  themselves,  as  importing  that  the  woman 
was  "a  whore,  common  prostitute,  or  was  guilty  of  fornica- 
tion or  adultery/'     In  BlaJce  v.  Smith,  19  R  I.  476  (34 
Atl.  Ecp.  995),  the  jury  was  LJt  warranted  in  finding  from 
the  use  of  the  language  denouncing  a  woman  as  a  bitch, 
Tvithout  more,  that  it  was  intended  to  charge  her  with  wan- 
ton and  lascivious  behavior.     Recovery  was  denied  in  all 
these  cases,  however,  owing  solely  to  the  absence  of  a  collo- 
quium in  the  complaint  pointing  out  the  application   and 
sense  in  which  the  words  were  used ;  the  inuendo  being  insuf- 
ficient, as  it  could  not  introduce  a  meaning  broader  than 
the  words  naturally  bear.     But  in  Logan  v,  Logan,  77  Ind. 
558,  where  the  woman  was  alleged  to  have  been  so  designated 
^'in  the  presence  of  divers  worthy  citizens  at  a  time  and 
place  when  and  where  the  term  ^bitch,'  applied  to  a  woman, 
Avas  imderstood  to  mean,  and  did  mean,  an  imputation  of 
Avhoredom,"  an  award  of  damages  was  sustained.     See,  also, 
lUddell  V,  Thayer,  127  Mass.  490,  and  Scott  v,  McKinnish, 
15  Ala.  G64.     In  this  state  extrinsic  facts,  for  the  purpose 
of  showing  matters  were  spoken  in  a  defamatory  sense,  need 
not  be  alleged.     Section  3592,  Code;  Clarke  v.  Jones,  49 
Iowa,  477.     And  where  the  language  is  ambiguous  in  mean- 
ing, and  susceptible  to  use  in  a  defamatory  sense,  it  is  per- 
missible for  those  hearing  to  testify  to  their  understanding 
of  the  meaning  with  which  it  was  employed.     McLaughlin 
V.  Bascom,  38  Iowa,  660;  Wimer  v,  AUbaugh,  78  Iowa,  79. 
That  such  words  as  were  spoken  might,  by  reason  of  tho 
time,  place,  and  attending  circumstances,  be  taken  to  impute 
a  want  of  chastity,  seems  to  be  recognized  by  all  the  authori- 
ties ;  and  it  was  for  the  jurv^  to  say  whether,  under  the  evi- 
dence in  this  case,  those  hearing  imderstood  them  to  be  in- 
tended in  that  sense  by  the  defendant.     When  persons  in- 
dulge in  language  so  reprehensible  that  no  occasion  can  well 
be  conceived  of  justifying  its  use,  and  which,  as  applied  to  a 
human  being,  has  no  well-defined  meaning,  they  are  not  in  a 
situation  to  complain  if  it  shall  be  taken  in  the  worst  senso 
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possible  by  hearers.     That  those  listening  may  have  under- 
stood defendant  as  questioning  plaintiff's  virtue  is 

2  not  to  be  disputed.     Whether  they  did  so  was,  un- 

der the  evidence,  for  the  jury,  not  this  court   to 

decide. 

II.     The  defendant   undertook,    in   cross-examination 

of  plaintiff's  father,  to  show  the  origin  of  their  difficulty. 

How  this  would  have  been  relevant  to  any  issue  in  the  case, 
does  not  appear.     Besides,  it  was  not  proper  cross- 

S  examination.     As  there  was  no  plea  of  mitigating 

circumstances,  the  fact  that  the  words  were  spoken  in 

anger  was  rightly  excluded,  in  fixing  the  measure  of  dam- 
ages, and  might  not  be  shown  except  as  incidental 

4  to  their   speaking.     See  section   3593,    Code.     The 

criticism  of  the  instructions  is  without  merit. — Affirmed. 


Farmers  Savings  Bank,  Appellant,  v.  Henry  Hansmann. 

Indorsement  in  Blank:     pabol  evidence  as  to  consideration.   Parol 

1  evidence  is  admissible  to  show  that  an  indorsement  in  blank 

2  was  without  consideration. 

Rule  applied.    Where  defendant  was  sued  as  indorser  of  a  note, 
and  it  appeared  that  the  note  was  made  payable  to  him  by  mls- 

1  take,  and  without  his  knowledge  or  consent,  and  that  he  in- 

2  dorsed  it  in  blank  at  the  request  of  the  true  owner,  for  the  pur- 
pose of  showing  title  in  him,  such  indorsement  was  without 
consideration,  and  defendant  was  not  liable  thereon. 

Appeal  from  Lyon  District  Court, — Hon.   William 

Hutchinson,  Judge. 

Wednesday.  May  15,  1901. 

This  action  was  brought  against  the  defendant  as  the 
iiulorser  of  a  promissory  note  in  terms  payable  to  him,  which 
Vol.  114  la— 4 
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contained  the  following  clause :  "The  makers,  indorsers,  and 
guarantors  of  this  note  agree  to  pay  a  collection  fee  of  ten 

per  cent,  of  the  amount  due,  if  not  paid  at  maturity, 
1  or  if  suit  is  hrought  hereon,  but  in  no  case  shall  said 

fee  be  less  than  ten  dollars,  and  consent  that  a  jus- 
tice of  the  peace  may  have  jurisdiction  to  the  amount  of 
three  hundred  dollars,  and  hereby  severally  waive  present- 
ment for  payment,  notice  of  nonpayment,  protestj  and  notice 
of  protest,  and  diligence  in  bringing  suit  against  any  party 
hereto,  and  that  time  of  payment  may  be  extended  without 
notice  thereof.  [Signed]  John  Baumann.''  The  defend- 
ant indorsed  the  note  by  writing  his  name  on  the  back  there- 
of. He  claims  in  his  answer  that  the  maker  of  the  note, 
John  Baumann,  went  to  plaintiff's  bank  and  borrowed  the 
money  for  which  this  note  was  given,  and  that  some  two 
weeks  thereafter  plaintiff's  cashier  called,  him  into  the  bank, 
told  him  that  the  note  in  suit  had  been  made  payable  to  him 
by  mistake,  and  requested  him  to  indorse  it  for  the  purpose 
of  showing  title  in  the  true  owner;  that  he  indorsed  it  for 
this  purpose  only;  and  that  the  same  was  wholly  without 
consideration.  The  plaintiff,  on  the  other  hand,  claims  that 
the  money  was  in  fact  loaned  to  the  defendant;  that  Bau- 
mann was  indebted  to  him  for  rent;  and  that  he  requested 
the  plaintiff  to  assist  him  in  the  collection  of  his  debt  by 
taking  Baumann's  note  to  him,  with  his  indorsement  there- 
on, for  the  money  which  the  defendant  w^anted  to  borrow. 
The  defendant  and  Baumann  went  into  the  bank  together. 
The  note  was  drawn  by  the  cashier  and  signed  by  Baumann, 
and  the  money  was  handed  over  to  the  defendant  by  either 
the  cashier  or  Baumann.  The  defendant  did  not  indorse 
the  note  until  some  time  after  this  transaction,  and  testified 
that  he  did  not  know  that  it  was  drawn  payable  to  him. 
The  case  was  tried  to  a  jury.  A  verdict  was  returned  for 
the  defendant,  upon  which  judgment  was  entered.  The 
plaintiff  appeals. — Affirmed, 
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Louis  yogi  for  appellant. 
E,  C,  Roach  for  appellee. 

Shekwix^  J. — The  controlling  question  before  us  is 
whether  the  defendant  may  show  want  of  consideration  for 
his  indorsement  of  the  note  in  suit.     That  the  maker  of  a 

note  may  impeach  the  consideration  is  well  settled. 
2  It  is  a  general  rule  that  an  indorsement  is  a  contract, 

and  that,  like  every  other  contract,  it  requires  con- 
sideration; and  it  is  held  that  "between  immediate  parties 
the  want  of  consideration  invalidates  it."  3  Randolph,  Com- 
mercial Paper  (2d  Ed.),  section  691.  If  the  defendant's 
contention  is  true,  his  indorsement  was  without  considera- 
tion, and  made  for  the  express  purpose  of  transferring  a 
note,  which  had  been  drawn  payable  to  his  order  without  his 
knowledge  or  consent,  to  its  owner.  We  have  held  that  pa- 
rol evidence  is  competent  to  show  the  real  nature  of  the 
transaction,  where  an  indorsement  in  blank  has  been  made. 
Ilarrison  v.  McKim,  18  Iowa,  485;  James  v.  Smith,  30 
Iowa,  55.  It  must  be  borne  in  mind  that  the  claim  of  the 
defendant  distinguishes  this  case  from  Bank  v.  Sigstad,  96 
Iowa,  491,  and  Bank  v,  WiJka,  102  Iowa,  315,  for  in  both 
of  these  cases  the  indorsers  had  received  value  for  the  paper 
they  indorsed,  and  hence  had  received  value  for  their  in- 
dorsements, and  undertook  to  release  themselves  bv  oral 
proof  of  a  different  agreement  limiting  their  liability.  The 
question  of  want  of  consideration  was  not  involved  in  either 
case.  It  is  held  that  an  indorser  in  blank  may  prove  by 
parol  evidence  that  his  indorsement  was  without  considera- 
tion. 2  Randolph,  Commercial  Paper  (2d  Ed.),  section 
782;  Kirkham  v.  Boston,  67  111.  599;  Keeler  v.  Printing 
Co.,  16  Wash.  526  (48  Pac.  Rep.  239) ;  Allin  v.  Williams, 
97  Cal.  403  (32  Pac.  Rep.  441);  Smith  v.  Car- 
ter, 25  Wis.  283;  Avery  i\  Miller,  86  Ala.  499 
(6  South.  Rep.  38);  Wood  v  .  Matthews,  73  Mo. 
477;    Hazzard    v    Duke,     64    Ind.     220.     The    defend- 
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ant  herein  cannot  be  in  any  worse  situation  than 
an  indorser  in  blank,  and  we  think  he  was  clearly  entitled  to 
show  want  of  consideration  for  his  indorsement  The  ques- 
tion as  to  whether  there  was  in  fact  consideration  therefor 
was  for  the  jury.  There  was  a  sharp  conflict  in  the  evi- 
dence as  to  the  nature  of  the  transaction,  and  we  cannot 
interfere  with  the  verdict.  Under  the  issues  presented,  it 
was  necessary  to  prove  the  agreement  between  the  defendant 
and  plaintiff's  cashier.     The  judgment  is  affirmed. 


114       5i 

1^ isg  Fred  Degelau,  Administrator,  Appellant,  v.  Wight  & 

Lais^dox. 

Motion  to  Direct  Yordict:  demurs  to  testimony.  A  motion  by  de- 
fendants, at  the  close  of  plaintiff's  testimony,  to  direct  a  ver- 

1  diet  in  their  favor,  amounts  to  an  admission  of  all  matters 
which  the  testimony  tends  to  prove. 

Malpractice  of  Physician :  negligence:  Jury  question.  Plaintiff's 
wife  gave  birth  to  a  child,  and  during  seven  months  succeeding 
was  troubled  with  Intermittent  pains.  Defendant  physicians 
were  consulted,  and  performed  an  operation  to  remove  the  after- 
birth. There  was  evidence  that  no  part  of  the  afterbirth 
could  have  remained  for  seven  months,  and  that  there  was  no  ne- 

2  cessity  for  this  specific  operation.  A  post  mortem  examination 
showed  that  the  uterus  was  torn,  and  the  condition  thereof  was 
sufficient  to  cause  death  directly,  or  from  the  resulting  shock. 
It  was  shown  that  such  a  tear  could  have  been  discovered  by 
the  operator,  and  what  would  be  the  proper  course  then  to  pur- 
sue. None  of  the  witnesses  said  that  no  other  cause  of  death 
existed.  Held,  sufficient  evidence  on  which  to  submit  the  ques- 
tion of  defendant's  negligence  to  the  Jury. 

Appeal  from  Chickasaw  District  Court. — Hon.  L.  E.  Fel- 
lows^ Judge 

Wednesday^  May  15,  1901. 
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Defendants  are  physicians  and  surgeons  practicing 
their  profession  as  co-partners.  This  action  is  brought  to 
recover  damages  for  the  negligent  and  unskillful  treatment 
by  them  of  the  plaintiff's  wife,  whose  death,  it  is  alleged, 
was  caused  thereby.  At  the  close  of  plaintiff's  case  the  court 
sustained  a  motion  to  direct  a  verdict  for  defendants.  Such 
a  verdict  was  returned,  and  from  the  judgment  rendered 
thereon  plaintiff  appeals. — Reversed. 

Sager  &  Sweet  for  appellant. 

Springer  &  Clary  for  appellees. 

Waterman^  J. — Frieda  Degelau,  the  intestate,  was  the 
wife  of  plaintiff.  In  March,  1898,  she  consulted  defend- 
ants professionally,  and,  on  their  advice,  submitted  to  the 
operation  of  curettage  of  the  uterus,  which  we  imderstand 
to  be  the  scraping  of  the  membrane  of  that  organ  with  an 
instrument  called  a  "curette,"  in  order  to  remove  cysts, 
granulations,  or  foreign  matter.  The  operation  was  per- 
formed by  the  two  defendants,  and  very  shortly  after 

1  it  the  patient  died.     The  grounds  of  the  motion  for 
a  verdict  were  that  there  was  no  evidence  tending  to 

show  that  defendants  were  negligent  in  doing  any  act  per- 
formed, or  failing  to  do  any  act  which  the  law  required  of 
them.  The  testimony  introduced  on  plaintiff's  behalf  there- 
fore demands  our  attention.  In  considering  this,  it  must 
be  borne  in  mind  that  plaintiff  is  entitled  to  the  most  favor- 
able construction  which  the  facts  will  bear.  The  making 
of  such  a  motion  by  defendants  amounted  to  an  admission 
of  all  matters  which  the  testimony  tended  to  prove.  Mead- 
ows V,  Insurance  Co,,  67  Iowa,  57. 

Plaintiff's  wife,  who  was  21  years  of  age  when  she  died, 
gave  birth  to  a  child  on  August  12,  1897,  and  as  a  conse- 
quence was  confined  to  her  bed  for  a  period  of  one  or  two 
weeks;   the   witnesses  differing  in   their  statementa 

2  as  to  the  time.     When  she  rose  from  her  bed  sho 
resumed  her  household  duties,  which  were  such  as 
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usually  fall  to  the  lot  of  a  farmer's  wife ;  her  husband  bein^ 
engaged  in  that  occupation.  She  was  troubled  after  this 
with  intermittent  pains,  as  the  witnesses  say,  "in  the  lower 
part  of  the  body."  She  continued,  however,  to  do  house- 
work and  care  for  her  child  down  to  the  time  of  the  opera- 
tion. On  the  twenty-third  and  twenty-fourth  of  January, 
1898,  but  little  more  than  a  month  preceding  the  operation, 
she  was  in  good  spirits,  and  danced  at  two  neighborhood 
gatherings.  The  day  before  the  operation,  as  her  husband 
testifies,  "she  ate  and  did  her  work  in  the  house,  carried  the 
victuals  on  the  table,  and  washed  the  dishes."  About  Fel>- 
ruary  22d  the  decedent  first  consulted  the  defendants.  They 
gave  her  medicine,  and,  after  an  examination,  recommended 
the  operation  which  was  afterwards  performed.  They  told 
one  witness  her  trouble  was  "something  with  the  afterbirth  of 
the  child."  This  is  the  way  the  witness  states  it.  After 
some  hesitation  on  the  part  of  decedent,  and  an  assurance 
by  defendants  that  there  was  no  danger,  decedent  consented 
to  submit  to  it.  On  March  2,  1898,  both  defendants  came 
to  the  house  where  the  patient  was  stopping,  and  after  ad- 
ministering an  anaesthetic  the  operation  was  performed. 
About  one  hour  and  a  half  was  consumed  in  the  work,  which 
was  finished  at  10 :30  a.  m.  ;  both  physicians  leaving  about 
a  half  hour  later,  the  patient  then  not  having  fully  recovered 
consciousness.  During  the  day  the  patient  became  worse, 
suffered  severe  pain,  and  died  at  10  o'clock  in  the  evening 
of  the  same  day.  There  was  evidence  tending  to  show  that 
it  was  not  probable  that  any  part  of  the  afterbirth  could  have 
remained  in  the  womb  from  August  12th  to  the  second  day 
of  March  following.  There  was  also  evidence  going  to  show 
that  no  necessity  existed  for  the  operation  of  curettage; 
that  is,  there  was  testimony  from  which  a  jury  might  have 
been  justified  in  drawing  that  inference.  At  a  post  mortem 
examination  the  uterus  was  removed,  and  it  was  found  to  be 
torn  to  the  extent  of  an  inch  or  an  inch  and  a  half,  so  that 
the  handle  of  a  scalpel  was  passed  through  the  hole.  The 
membrane  also  gave  evidence  of  having  been  scraped,  there 
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being  three  deep  furrows  about  an  eighth  of  an  inch  apart. 
As  one  physician  said,  "They  looked  like  marks  made  by  a 
plow."  The  condition  described  was  said  to  be  sufficient  to 
cause  death,  either  directly  or  from  the  resulting  shock.  .  It 
also  appeared  that  a  tear  like  this  made  in  curetting  the 
uterus  could  have  been  discovered  by  the  operator,  and  that 
a  proper  course,  on  its  being  known,  would  either  be  to  sew 
it  up,  or  give  medicine  to  sustain  the  patient  until  the  shock 
was  over,  and  then  permit  nature  to  repair  the  wound.  It 
is  true  that  none  but  the  organs  of  the  abdominal  cavity 
were  inspected  at  the  autopsy,  and  none  of  the  physicians 
examined  as  witnesses  attempted  to  say  that  no  other  cause 
of  death  existed.  But  this  affected  only  the  weight  of  their 
testimony.     They  did  find  a  cause  which  could  have  pro- 

• 

duced  death,  and  plaintiff  is  entitled  to  the  most  favorable 
inference  from  the  fact  on  this  hearing.  See  State  v.  Par- 
ier,  34  Iowa,  131.  In  Brownfield  v.  Railway  Co.,  107 
Iowa,  254,  which  was  an  appeal  from  a  judgment  rendered 
'  on  a  directed  verdict,  we  said  in  speaking  of  an  accident: 
*^When  a  cause  is  shown  which  might  produce  an  accident  in 
a  certain  way,  and  an  accident  happens  in  that  manner,  it 
is  a  warrantable  presumption,  in  the  absence  of  showing  of 
other  cause,  that  the  one  known  was  the  operative  agency  in 
bringing  about  the  result" 

We  have  been  compelled  to  review  this  evidence,  and  in 
doing  so  have  set  out  only  that  favorable  to  plaintiff.  We 
do  not  wish  to  be  understood  as  expressing  an  opinion  as  to 
its  weight,  nor  as  suggesting  the  conclusion  that  a  jury 
should  deduce  from  it.  We  only  say  that  it  makes  a  case 
upon  which  a  jury  should  pass.  The  question  of  negligence 
is  one  of  law  only  when  from  the  facts  all  reasonable  men 
must  draw  the  same  conclusion.  McLeod  v.  Railway  Co.y 
104  Iowa,  139,  and  cases  therein  cited. — ^Reversed. 
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John  Madison  et  al.^  Appellants,  v.  Garfield  Coal  Co» 

et  al. 

Mining  Lease:  construction:  Rentals.  Plaintiff's  lease  of  coal 
lands  to  defendants  gave  them  power  to  mine  and  remove  all 
underlying  coal.  The  refuse  from  the  various  shafts  was  to 
be  dumped  on  the  surface  of  plaintiff's  land.    A  right  of  way 

1  over  the  surface  for  railway  tracks,  etc.,  within  specified  limits, 
was  given  to  defendants  at  a  certain  rental,  with  privilege  to 
continue  such  use  at  their  option  after  the  coal  had  been  ex- 
hausted from  plaintiff's  land.  The  surface  was  reserved  by 
plaintiff  for  agricultural  purposes,  subject  to  the  rights  guar- 
antied by  the  lease.  Held,  that  defendants  had  the  right,  under 
the  lease,  to  use  the  land  to  remove  coal  from  adjoining  land, 
and  hence  plaintiffs  could  not  recover  additional  compensation 
therefor. 

Ladd,  J.,  not  concurring. 

Adjudication.  Where  plaintiff  sued  defendants  to  enjoin  the  speci- 
fied use  of  leased  lands  as  not  within  a  lease,  submitting  the 
question  for  determination  whether  such  use  was  proper  under 
the  lease,  and  the  case  was  dismissed  on  its  merits,  such  adjudi- 
cation constituted  a  bar  to  a  subsequent  suit  by  plaintiffs 
against  defendants  presenting  the  same  question  with  refer- 

2  ence  to  defendants'  rights  under  the  lease. 

Appeal  from  Makaska  District  Court. — Hox.  A.  E.  Dewev, 

Judge. 

Wednesday,  May  15,  1901. 

Plaintiffs  are  the  owners  of  a  tract  of  80  acres  of 
land  (limited,  however,  by  reservations  to  73  acres),  which 
was,  in  1890,  leased  by  them  to  defendants  for  the  purpose 
of  mining  coal.  Defendants  have  been  using  plaintiffs' 
land  not  only  to  mine  coal  therefrom,  but  also  for  the  pur- 
pose of  running  out  coal  from  adjoining  land,  which  they 
have  leased  for  mining  purposes.  Plaintiffs  having,  in 
1891,  at  the  time  defendants  commenced  this  additional 
use  of  plaintiffs'  land,  served  notice  on  the  defendants  not 
to  use  their  land  for  those  purposes,  now  bring  suit  for 
damages  in  the  sum  of  $17,500  for  this  alleged  improper 
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use,  including  therein  the  dumping  of  waste  on  the  surfaca 
Defendants  admit  the  execution  of  the  contract,  but  deny 
that  there  has  been  any  breach  thereof,  or  any  use  of  the 
premises  inconsistent  with  their  rights  therein.  They  also 
pleadi  a  prior  adjudication  in  their  favor  in  an  action 
brought  in  1891  by  plaintiffs  to  restrain  them  from  this 
additional  use,  in  which  action  plaintiffs'  bill  was  dismissed. 
The  court,  before  the  plaintiffs  had  finished  the  introduction 
of  evidence  as  to  the  amount  of  the  damage,  reached  the  con- 
clusion that  under  the  contract  defendants  had  the  right 
to  make  such  use  of  the  land  as  plaintiffs  complain  of,  and 
therefore  directed  a  verdict  for  defendants,  and  from  the 
judgment  against  plaintiffs  for  costs  the  plaintiffs  appeal. — 
Affirmed. 

J.  C.  Williams,  George  W.  Seevers,  and  B,  ^Y,  Pres- 
ton for  appellants. 

J.  F,  &  ^Y.  i?.  Lacey,  and  J.  0.  Malcolm  for  appellees. 

McClain,  J. — I.  Although  a  prior  adjudication,  if 
it  involved  the  construction  of  the  contract  now  before  us, 
would  be  conclusive  in  this  case,  we  prefer  to  consider  first 

the  construction  of  the  contract  itself.  Without  set- 
1  ting  it  out  in  full,  we  may  collect  the  provisions 

which  are  involved  in  this  controversy  as  follows: 
By  its  terms  the  plaintiffs  lease  to  defendants,  for  the  pur- 
pose of  mining  coal,  the  said  coal  lands,  and  give  them  the 
power  to  mine  and  remove  all  coal  underlying  said  lands. 
The  defendants  are  to  pay  for  all  coal  taken  out  of  said 
mine  at  a  specified  royalty  per  ton,  payable  monthly,  but 
the  royalty  for  each  year  is  to  be  not  less  than  $250,  and  if, 
during  any  year,  the  royalties  paid  have  not  amounted  to 
that  aggregate  sum,  then  the  balance  of  such  sum  is  to  be 
paid  at  the  end  of  the  year.  This  minimum  royalty  per 
year  is  to  continue  "as  long  as  said  mine  is  operated,  not  to 
exceed  twenty-five  years,  but,  if  the  coal  is  sooner  mined  out, 
then  the  rovalties  are  to  cease  when  the  coal  is  exhausted." 
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The  defendants  are  given  the  right  to  secure  necessary  air 
and  water  shafts,  and  to  place  "the  refuse  from  said  shafts 
upon  said  surface  in  the  usual  way  as  is  done  in  operating 
coal  mines ;  and  they  shall  have  the  right  to  dump  the  waste 
from  the  main  shaft  on  the  surface,  as  is  done  in  operating 
coal  mines."  The  defendants  are  "to  have  the  right  of  way 
over  the  surface  of  said  land  for  railway  track  to  shaft,  not 
exceeding  50  feet  in  width,  and  also  the  right  of  way,  not 
exceeding  150  feet  in  width,  for  switches  and  dump  build- 
ings, and  any  necessary  buildings  for  the  operation  of  said 
mine  at  said  mine.  They  are  to  have  sufficient  ground  to 
properly  operate  said  mine  in  the  usual  manner  in  which 
coal  mines  are  operated.  That  for  said  right  of  way  and 
switch  grounds  they  are  to  pay  $20  per  year  on  the  first  of 
January  of  each  year."  With  reference  to  such  rental  for 
right  of  way  it  is  stipulated  that,  "if  the  second  party  de- 
sires to  use  the  right  of  way  upon  the  land  after  the  coal 
has  been  exhausted  from  the  first  parties'  land,  they  may 
continue  to  do  so  at  a  rental  of  $20  per  year  during  the  con- 
tinuance of  the  use,  to  be  paid  on  or  before  the  first  day 
of  January  of  each. year."  The  first  party  "reserves  the 
surface,  except  as  herein  granted,  and  the  right  to  farm 
the  same,  or  use  it  in  any  manner  that  he  desires,  subject  to 
the  rights  herein  granted."  It  is  to  be  noticed  that  the 
lease  is  "for  the  purpose  of  mining  coal."  !Ifowhere  in  the 
lease  is  there  any  language  used  involving  an  express  limi- 
tation of  the  use  to  the  mining  of  coal  from  the  land  itself. 
It  appears,  therefore,  that  the  situation  of  the  parties  at 
the  time  of  making  the  lease  was  this:  That  plaintiffs  had 
an  80-acre  tract  of  land  at  least  partially  underlaid  with 
coal,  which  they  desired  to  hav^e  removed  on  payment  of 
royalty.  The  removal  of  this  coal  would  involve  the  con- 
struction of  shafts,  of  underground  entries,  and  of  some 
sort  of  track  on  the  surface  by  which  the  coal  could  be  taken 
away  from  the  mouth  of  the  shafts ;  also  the  dumping  on  the 
surface  of  refuse.  The  reservation  of  the  surface  for  agri- 
cultural  purposes  would  indicate  that  the  plaintiffs  attached 
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some  importance  to  the  occupancy  of  the  surface,  and  in  har- 
mony with  this  idea  it  is  stipulated  that  for  right  of  way 
over  the  surface  the  defendants  are  to  pay  the  additional 
rental  of  $20  per  year.     It  may  be  that,  without  other  pro- 
vision in  the  leaee,  it  ought  to  be  construed  as  relating  en- 
tirely to  the  removal  of  coal  from  the  plaintiffs'  land,  al- 
though no  such  express  limitation  is  specified ;  but  the  par- 
ties went  further,  and  expressly  provided  that  the  second 
party  might  use  the  right  of  way  upon  the  land  after  the  coal 
had  been  exhausted  from  the  land  in  question,  the  rental 
for  the  use  of  the  surface  right  of  way  being  continued  dur- 
ing such  additional  use.     What  could  haye  been  the  object 
of  this  provision  if  no  coal  was  to  be  taken  from  the  shaft 
on    plaintiffs'    land    except    coal    from    the    land    itself? 
Plaintiffs'  counsel  has  not  suggested  any  occasion  possibly 
arising  from  the  taking  of  coal  from  plaintiffs'  land  which 
would  require  the  use  of  this  right  of  way  after  such  coal 
should   be  exhausted.     The  parties  must,    therefore,   have 
contemplated   some   use    for    the   shaft   and   the   right   of 
way  other  than  the  use  for  the  removal  of  plaintiffs'  coal, 
and  it  is  reasonable  to  suppose  that  the  parties  considered 
that  the  continued  use  of  this  shaft  for  the  removal  of  other 
coal,  and  the  transportation  of  it  over  plaintiffs'  land,  would 
be  sufficiently  compensated  by  the  payment  of  the  yearly 
rental  of  $20  for  the  surface  right  of  way  while  defendants 
continued  to  use  it.     The  plaintiffs  may  very  well  have  con- 
sidered that  such  an  annual  rental  for  the  use  of  the  surface 
right   of  way  would   adequately  compensate   them  for   all 
damages  which  they  would  suffer  in  view  of  the  fact  that 
the  surface  of  the  land  was  suitable  for  agricutural  purposes 
only,  and  as  to  such  purposes  the  continued  use  of  the  un- 
derground entries  for  the  removal  of  other  coal  would  be  no 
detriment  whatever.     It  appears  from  the  evidence  of  John 
3Iadison,  one  of  the  plaintiffs,  who,  by  the  way,  had  had  at 
the  time  this,  contract  was  made,  long  experience  in  coal 
mining,  that  plaintiffs  were  to  receive  a  considerably  greater 
rovaltv  for  the  coal  removed  from  their  land  than  was  paid 
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by  defendant  for  coal  from  adjoining  land  which  was  leased 
from  other  owners  at  about  the  same  time;  and  plaintiffs 
may  well  have  thought  that,  on  the  whole,  they  would  be 
sufficiently  compensated  for  all  the  use  which  defendants 
could  make  of  the  land  in  question.     The  only  possible  in- 
consistency which  we  find  in  the  lease  is  that  the  minimum 
royalty  is  to  "continue  as  long  as  said  mine  is  operated,  not 
to  exceed'  25  years,  but,  if  the  coal  is  sooner  mined  out,  then 
the  royalty  shall  cease  Avhen  the  coal  is  exhausted" ;  whereas 
the  surface  right  is  to  continue  after  the  coal  is  exhausted. 
But,  taking  these  two  provisions  together,  it  is  clearly  the 
intention  that,  after  the  coal  is  exhausted,  and  the  payment 
of  the  minimum  royalty  ceases,  the  defendants  are  still  to 
have  the  use  of  the  surface  right  of  way,  and,  as  we  think, 
impliedly,  the  use  of  the  underground  entries  and  shafts, 
at  a  rental  of  $20  per  year,  at  least,  to  the  end  of  the  period 
of  25  years.     It  appears  that  the  coal  on  plaintiffs'  land  is 
not  yet  exhausted,  and  that  defendants  are  still  paying  at 
least  the  minimum  royalty  per  year,  and  we  are  not  now 
called  on  to  decide  what  the  situation  will  be  during  the 
balance  of  the  25  years  after  plaintiffs'  coal  is  exhausted, 
nor  whether  the  defendants  will  have  the  right  to  use  the 
underground  entries,  shafts  and  surface  right  of  way  after 
the  expiration  of  the  25  years  on  the  payment  of  the  annual 
rental  of  $20.     Appellants  contend  that,  in  any  event,  there 
is  nothing  in  the  lease  authorizing  the  use  of  the  entries, 
shafts  and  surface  right  of  way  for  the  removal  of  coal  from 
other  lands  until  plaintiffs'  coal  is  exhausted;  but,  in  view 
of  the  fact  that,  as  we  hold,  the  lease  does  imply  the  right 
to  remove  other  coal  through  and  over  plaintiffs'  land  at  some 
time  during  the  continuance  of  the  lease,  then  the  privilege 
must  have  been  contemplated  as  vesting  from  the  beginning 
of  the  lease ;  and  we  see  no  reason  w^hv  that  privilege  need 
have  been  expressly  stipulated  for,  in  view  of  the  general 
provision  that  defendants  were  to  use  the  land  for  the  pur- 
pose of  mining  coal,  without  restriction,  and  that  it  was  ex- 
pressly stipulated  that  at  least  the  minimum  royalty  should 
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be  paid  to  plaintiffs  during  each  year  until  plaintiffs'  coal 
is  exhausted.  It  is  urged  for  plaintiffs  that  defendants  are 
under  obligations  to  use  reasonable  diligence  in  getting  out 
plaintiffs'  coal,  but  the  question  whether  defendants  have 
used  snch  diligence  is  not  in  controversy  in  the  case.  Xo 
damage  is  claimed  on  the  ground  that  defendants  have  not 
taken  the  coal  from  plaintiffs'  land  with  reasonable  dili- 
gence. AVe  reach  the  conclusion,  therefore,  that  under  the 
contract  defendants  had  the  right  to  use  plaintiffs'  land  in 
the  manner  stipulated  in  the  lease,  not  only  for  the  purpose 
of  removing  coal  from  plaintiffs'  land,  but  also  for  the  re- 
moval of  coal  from  adjoining  land,  and  that  plaintiffs  are 
not  entitled  to  recover  for  such  additional  .use  any  other  com- 
pensation than  that  provided  for  in  the  lease. 

II.     Defendants  rely  also  upon  the  result  of  an  action 
brought  in  1891,  w^iich  they  insist  concludes  plaintiffs  with 
reference  to  the  construction  of  the  contract  which  plaintiffs 
insist  upon  in  this  case.     In  the  former  action  plain- 
2  tiffs  alleged,  among  other  things,  that  by  the  terms 

of  the  lease  there  was  "no  agreement,  either  ex- 
pressed or  implied,  whereby  the  defendants  have  the  right 
to  mine  coal  from  other  lands,  and  haul  the  coal  through  the 
entries  on  the  plaintiffs'  land,  and  dump  the  waste  upon 
plantiff's  land" ;  that  defendants  then  were,  and  had  been 
for  some  time,  hauling  coal  from  other  land  through  the 
entries  on  plaintiff's  land,  and  throwing  the  waste  upon  the 
plaintiffs'  land,  and  that  defendants  were  projecting  and 
running  other  entries  into  other  lands  with  the  intent  of 
mining  coal  from  under  other  lands ;  that,  when  defendants 
entered  into  said  lease,  they  entered  into  no  arrangements 
or  agreement  with  plaintiffs  that  they  intended  or  desired 
to  use  the  undergi'ound  roadways  commonly  known  as  "en- 
tries," for  the  purpose  of  hauling  coal,  slack,  and  other 
debris  from  other  mines  and  dump  the  said  waste  upon  plain- 
tiffs' land ;  that  these  acts  were  with  the  intent  to  unload  the 
waste  and  debris  upon  plaintiffs'  land,  thereby  in- 
juring   the    plaintiffs    greatly;    that    the    resulting    dam- 
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age     to     plaintiffs     was     an     irreparable     injury;     that 
l)laintiffs    had   no    remedy    therefor,    either    at   law   or    in 
equity,  to  recover  damage  from  the  defendants,   and  thao 
plaintiffs    were    remediless,    both    at    law    and    in    equity, 
if      the     defen<?ants     were     permitted      to      haul      coal 
from  other  lands  through  the  entries  on  plaintiffs'  land ; 
that  by  the  lease  in  question  plaintiffs  at  no  time,  or  under 
no  circumstances,  intended  that  defendants  should  have  any 
other  or  greater  rights  in  the  premises  save  and  except  ;» 
right  to  mine  the  coal  therefrom,  and  to  use  a  sufficient 
amount  of  the  surface  thereof  for  the  purpose  of  properly 
mining  the  said  coal;  and  that  the  right  to  operate  a  mine 
on  said  land  and  "mine  coal  from  other  land,  using  plain- 
tiffs' land  for  underground  railways  and  as  a  place  upon 
which  to  dump  waste,  was  not  intended  nor  granted  by  the 
plaintiffs;  and  the  prayer  of  plaintiffs  was  that  defendants 
be  enjoined  from  hauling  coal  through  the  entries  on  plain- 
tiffs' land  from  other  lands  than  the  plaintiffs',  and  from 
dumping  waste  and  debris  from  other  lands  upon  the  plain 
tiffs'  land,  and  from  operating  said  coal  mines  other  than  the 
coal  mines  of  the  plaintiffs.     There  were  other  allegations 
of  wroi>g  on  the  part  of  the  defendants,  and  other  demands 
for  relief,  which   are  not  here  material.     Defendants'   an- 
swer admitted  the  lease,  and  admitted  that  defendants  were 
working  coal  upon  other  lands  than  those  of  plaintiffs,  and 
admitted  that  they  intended  to  do  so,  and  alleged  that  they 
had  the  right  to  do  these  acts  under  the  contract  as  imder- 
stood  and  contemplated  by  the  parties  thereto;   also  that 
plaintiffs  were  not  without  adequate  remedy  at  law,   and 
asked  that  plaintiffs'  petition  be  dismissed  on  the  merits, 
and  that  defendants  have  judgment  for  costs.     The  decree 
of  the  court  recited  that,  "the  evidence  of  all  parties  having 
l>een  introduced,  and  the  court,  having  been  fully  advised 
in  the  premises,  finds,  and  it  so  orders,  that  the  plaintiffs' 
petition  be  dismissed  on  its  merits,"  and  judgment  was  ren- 
dered for  defendants  for  costs.     Tt  ap])ears  that  in  the  same 
action  defendants  introduced  a  cross  bill  asking  the  refor- 
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mation  of  the  contract  so  as  to  make  it  show  that  defendants 
were  entitled  to  the  rights  claimed  by  them  under  the  lease. 
This  cross  bill  was  dismissed,  but,  in  view  of  the  adjudica- 
tion on  the  petition  and  answer,  it  is  plain  that  affirmative 
relief  to  defendants  was  unnecessary,  and  that  the  dismis- 
sal of  the  cross  bill  was  not  an  adjudication  that  defendants 
"did  not  have,  under  the  contract  as  it  existed,  the  rights 
which  they  claimed  in  their  answer.  Xow,  with  reference 
to  this  adjudication,  it  is  claimed  by  appellants,  that  it 
might  have  been  made  on  the  ground  that  plaintiffs  had  an 
adequate  remedy  at  law,  but  this  contention  is  not  tenable. 
Such  an  objection,  if  valid  at  all,  would  have  been  one  ap' 
pearing  on  the  face  of  plaintiffs'  bill,  and  might  have  been 
raised  by  demurrer;  and,  even  though  raised  by  answer, 
it  would  not  go  to  the  merits  of  the  case,  whereas  the  decree 
of  the  court  was  that  plaintiffs'  bill  be  dismissed  on  its  mer- 
its. It  is  provided  by  Code,  section  3771,  that  the  "judg- 
ment must,  if  it  is  rendered  on  matter  in  abatement,  and  not 
on  the  merits,  so  declare'^;  and  under  this  section  it  has 
been  held  that,  if  the  record  does  not  disclose  that  the  suit 
was  determined  upon  a  plea  of  abatement,  it  is  presumed 
that  the  judgment  was  rendered  upon  a  defense  that  would 
constitute  a  bar  to  the  action.  Garretson  v.  Ferrall,  92 
Iowa,  728.  We  fully  recognize  the  rule  that  a  former 
adjudication,  when  pleaded  in  a  case  founded  on  a  different 
cause  of  action,  must  be  shown  to  have  involved  the  very 
question  at  issue  in  the  case  in  which  the  adjudication  is 
pleaded.  Bell  v.  Merrifield,  109  N.  T.  202  (16  K  E.  Kep. 
55)  ;  Hanna  v.  Read,  102  111.  596 ;  Cromwell  v.  Sac  County, 
94  U.  S.  351  (24  L.  Ed.  195)  ;  Russell  v.  Place,  94  U.  S. 
606  (24  L.  Ed.  214);  Foye  v.  Patch,  132  Mass.  105;  2 
Black,  Judgments,  506.  But  some  of  these  cases  are  also 
direct  adjudications  to  the  effect  that,  although  the  subject- 
matter  of  the  second  suit  may  be  different  from  that  of  the 
first,  yet,  if  the  suits  are  between  the  same  parties,  the  ad- 
judication of  any  particular  question  involved  in  the  first 
suit  will  be  conclusive  in  the  second.     In  this  former  suit 
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the  question  was  distinctly  presented  on  the  record,  and  sub- 
mitted to  the  court  for  determination,  whether,  under  the 
lease,  defendants  were  entitled  to  use  the  entries,  shafts, 
and  right  of  Jtvay  on  plaintiffs'  land  for  the  purpose  of  re- 
moving coal  from  adjoining  lands.  If  defendants  had  not 
this  right  under  the  lease,  then  the  plaintiffs  were  entitled 
to  an  injunction  restraining  defendants  from  a  use  of  plain- 
tiffs^ lands  not  authorized  by  the  lease.  Kraft  v.  Welch, 
112  Iowa,  695.  The  denial  to  plaintiffs  of  any  relief  was 
an  adjudication  that  defendants'  contention  as  to  their 
rights  under  the  lease  was  well  founded.  Exactly  the  same 
question  with  reference  to  the  rights  of  defendants  under 
this  lease  is  presented  in  the  case  now  before  us,  and  we  must 
hold  that  the  prior  adjudication  constitutes  a  bar  to  plains 
tiffs'  present  cause  of  action.  As  supporting  our  conclu- 
sion, see  Goodenow  v.  Litchfield,  59  Iowa,  226;  Newhy  v, 
Caldwell,  54  Iowa,  102 ;  Whitaker  v.  Johnson  County,  12 
Iowa,  595 ;  Hodge  v.  Shair,  85  Iowa,  137 ;  Keolnik  Gaslight 
iO  Coke  Co,  V.  City  of  Keokuk,  80  Iowa,  137;  Hunter  v. 
Hail  way  Co.,  76  Iowa*  490;  Bissell  v.  Spring  Valley  Tp. 
124  U.  S.  225  (8  Sup.  Ct.  Rep.  495,  31  L.  Ed.  411)  ;  Thorn 
V.  Newsom,  64  Tex.  161  (53  Am.  Rep.  747).  Therefore 
the  prior  adjudication  is  a  complete  bar  to  plaintiffs'  ac- 
tion, and,  without  regard  to  such  defense,  plaintiffs  are  not 
entitled  to  recover  under  the  terms  of  the  lease. — Affirmed. 

Ladd,  J. — It  is  quite  enough  that  this  contract  has  been 
once  construed,  and,  as  the  former  adjudication  is  conclu- 
sive, and  may  not  be  questioned  in  this  action,  the  first  por- 
tion of  the  opinion  is  superfluous,  and  involves  the  evident 
inconsistency  of  deciding  what  is  held  to  have  been  fully 
adjudicated  in  another  action.  I  concur  in  the  conclusions 
reached  in  the  second  portion  of  the  opinion  only. 
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Louisa  Rupp  v.  C.  C.  Howard,  Appellant.  |^    §1 

Ordinances:  constbited:   Erecting  scale  in  street.    Evidenoe  of  an 

ordinance  authorizing  defendant  to  maintain  stockyards  within 

2    the  limits  of  a  municipal  corporation,  but  not  on  its  streets,  is 

immaterial,  in  an  action  for  a  personal  injury  resulting  from 

the  maintenance  of  scales  in  the  street. 

Road  Superviaora:     cannot  authobize  ebection  of  scale  in  street. 
Evidence   that  the   road   supervisor   authorized   defendant   to 
2    erect  scales  in  the  street  is  not  admissible  in  an  action  for  in- 
juries received  because  of  such  scales,  since  the  road  super* 
visor  had  no  authority  to  grant  such  right. 

Evidence:    declabation  of  pbesent  suffering:     May  be  shown  hy 

attendant.     Persons  other  than  plaintiff's  attending  physician 

1    may  testify  in  an  action  for  personal  injuries  as  to  declarations 

made  after  the  injury  by  plaintiff,  as  to  her  present  suffering. 

Avveal  from  Allamahee  District  Court. — Hon.  W.  A. 

HoYT,  Judge. 

Thursday,  May  16,  1901. 

The  defendant  owned  and  operated  a  wagon  scale 
which  was  set  in  a  public  street  of  Waukon.  It  was  sur- 
rounded by  a  board  rack,  fastened  with  hinges  at  the  cor- 
ners. The  plaintiff  was  in  her  father's  buggy,  with  her 
father  and  other  members  of  the  family;  and  when  passing 
the  scale  in  question,  and  while  in  said  street,  one  end  of  the 
scale  rack  swung  around  against  the  team,  and  so  frightened 
the  horses  that  thev  ran  away.  The  plaintiff  was  thrown 
from  the  buggy,  and  sustained  injuries  for  which  she  seeks 
recovery  in  this  action.  Trial  to  a  jury  and  verdict  and 
judgment  for  the  plaintiff.  The  defendant  appeals. — 
Affirmed, 

II.  H.  Stillwell  for  appellant 

Dayton  &  Dayton  for  appellee. 
Vol.  114  la— 5 
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Sherwin,  J. — The  scale  and  rack  in  question  had  been 
in  use  for  a  long  time  before  the  accident  complained  of. 
Its  location  was  familiar  to  the  plaintiff  and  to  her  brother^ 
who  was  driving  the  team  at  the  time.  There  was  another 
street  which  they  might  have  traveled  in  reaching  their  des- 
tination, and  it  is  contended  by  the  defendant  that  it  was 
contributory  negligence  to  use  the  street  on  which  the  scale 
was  situated.  There  is  nothing  in  the  record  before  us 
justifying  the  holding  that  there  was  contributory  negli- 
gence as  a  matter  of  law.  The  condition  of  this  and  other 
•  streets  at  the  time  was  before  the  jury,  as  were  all  the  other 
facts  and  circumstances  surrounding  the  transaction  which 
might  have  caused  the  fright  of  the  team,  or  which  might 
have  constituted  negligence  on  the  part  of  the  plaintiff  or  her 
brother.  As  to  all  of  these  matters  there  was  at  least  suffi- 
cient conflict  to  send  the  case  to  the  jury.  We  have  read 
the  record  with  much  care,  and  are  fully  convinced  that  the 
verdict  is  well  supported  by  the  evidence. 

The  plaintiff's  father  was  permitted  to  testify,  over  the 
objections  of  the  defendant,  that  she  had  complained  of  the 
pain  and  suffering  caused  by  her  injuries.  It  conclusively 
appears  that  these  complaints  were  of  present  pain,  and  did 
not  refer  to  the  past.  The  defendant  concedes  that 
1  the  testimony  of  the  attending  physician  is  compe- 

tent along  this  line,  but  urges  that  no  other  person 
may  so  testify.  We  think  it  a  well-settled  rule  that  in  cases 
of  this  kind  such  complaints  may  be  shown  by  any  one. 
Greenleaf,  Evidence,  section  102 ;  Kearney  v,  Farrdl,  28 
Conn.  317  (73  Am.  Dec.  677)  ;  State  v.  Howard,  32  Vt. 
380 ;  Hatch  v.  Fuller,  131  Mass.  574 ;  Gray  v.  McLaughlin, 
26  Iowa,  270;  Blair  v.  Madison  County,  81  Iowa,  318; 
McDonald  v.  Franchere,  102  Iowa,  496;  Aryman  v.  City 
of  Marshallto{wn,  90  Iowa,  350;  Keyes  v.  City  of  Cedar 
Falls,  107  Iowa,  509. 

Defendant   offered   to  prove  that  when   the  scale  was 
placed  in  the  street,  in  isTS,  he  had  the  consent  of  the  road 
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supenusor,  and,  further,  that  in  1885,  an  ordinance  was 
passed  by  the  city  council  of  Waukon  authorizing  him  to 
maintain  a  •stock  yard  within  the  corporation,  but  not  in  the 

street,  and  that  when  he  applied  for  permission  to 
2  maintain   such   vard,   and  when  the  ordinance  was 

passed,  it  was  also  understood  and  agreed  that  he 
could  continue  his  scale  in  the  street.  This  evidence  was  all 
rejected,  and  we  think  rightly  so.  In  the  first  place,  a  road 
supervisor  could  grant  no  right  of  the  kind.  The  ordinance 
and  resolutions  offered  did  not  refer  to  the  scale,  and  there 
is  nothing  in  the  record  offered  tending  to  show  any  license 
or  grant ;  nor  was  any  issue  tendered  by  the  defendant  which 
would  make  such  evidence  competent,  under  any  view  of  the 
case. 

The  instructions  criticised  announce  correct  rules  of 
law,  and,  when  read  in  connection  with  the  whole  charge, 
are  not  misleading.     The  judgment  is  affirmed. 


W.  F.  EiTCHiE  v.  J.  E.  Barnes  et  ah.  Appellants.  

114     671 

Distribution  of  Personalty:     Cannot  he  granted  before  adminiatrO'  -'i 

tion.  Where  the  title  to  real  estate  is  in  a  husband  and  wife,  132  123| 
and  the  latter  dies,  and  the  former  sues  to  quiet  title  against  her  m  g? 
heirs,  though  administration  has  not  been  granted  on  her  es-  .  ^ 

late,  and  the  time  therefor  his  not  expired,  the  heirs,  who  de- 
fend by  filing  a  cross-bill  to  partition  the  land,  cannot  join 
therein  an  application  for  the  division  of  personal  property 
owned  by  the  wife,  since  such  heirs  are  not  entitled  to  share 
in  the  possession  and  control  of  the  personal  property  until 
after  an  administration,  or  the  expiration  of  the  time  therefor. 

Appeal  from  Mahaska  District  CourK — Hex.  A.  R.  Dewey, 

Judge. 

Thuesday,  May  16,  1901. 
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The  title  to  lots  19,  20,  21  and  22  in  Burnside's  addi- 
tion to  the  city  of  Oskaloosa  stood  in  the  name  of  plaintiff 
and  his  deceased  wife,  Pannelia  Kitchie.  The  defendants 
are  her  only  heirs.  To  a  petition  praying  that  title  be 
quieted  in  plaintiff,  they  responded  in  a  cross  petition  de- 
manding not  only  partition  of  the  lots,  but  also  of  certain 
notes  and  mortgages  alleged  to  have  been  held  jointly  by 
plaintiff  and  the  deceased.  A  decree  was  entered  partition- 
ing the  real  estate  as  prayed  by  defendants,  and  denying 
any  relief  as  to  personal  pro]>erty,  and  they  appeal. — Af- 
-firmed. 

W.  ^Y,  Haskell  for  appellants. 

Bolion,  McCoy  &  Bolton  for  appellee. 

Ladd,  J. — The  propriety  of  including  a  demand  for 
the  division  of  personal  property  in  a  suit  for  the  partition 
of  real  estate  may  well  be  questioned.  See  section  4240  et 
srrj.^  Code.  But  if  this  might  be  done,  the  defendants  are 
not  in  a  situation  to  ask  for  such  relief.  Conceding,  for  the 
purpose  of  the  case,  that  Parmelia  Kitchie  at  the  time  of  her 
death  owned  an  undivided  interest  in  the  notes  and  mortgages 
held  by  plaintiff,  her  heirs  are  not  entitled  to  their  possession, 
or  the  proceeds  thereof,  until,  through  distribution  or  the 
expiration  of  the  period  of  limitation,  their  interest  therein 
has  been  definitely  ascertained.  Phinny  v.  Warreriy  52  Iowa, 
332 ;  Foss  v.  Cohler,  105  Iowa,  728 ;  Murphy  v.  Murphy,  80 
Iowa,  740;  Jordan  v.  Hutinell,  96  Iowa,  334;  Haynes  v. 
Harris,  33  Iowa,  516 ;  Stahl  v.  Brown,  72  Iowa,  720.  She 
died  November  9,  1896.  As  administration  does  not  appear 
to  have  been  granted,  and  the  period  of  limitation  has  not  yet 
expired,  the  right  to  the  possession  and  control  of  the  per- 
sonal property  left  by  the  deceased  is  in  the  administrator 
appointed  or  to  be  appointed,  and  not  the  heirs.  Christie  v. 
Railroad  Co.,  104  Iowa,  707,  is  not  in  conflict  with  these 
views. — Affirmed. 
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Susannah  Campbell,  Appellant,  v.  George  Sankey. 

Wills:  construction:  Election  by  widow.  Decedent's  will  pro- 
vided that  defendaut,  his  son,  should  have  the  use  of  all  his 
property  for  the  purpose  of  maintaining  his  mother  during  her 
natural  life,  and  that  after  her  death  defendant  should,  out  of 
the  estate,  pay  a  certain  sum  in  annual  Installments  to  plaintiff, 
his  sister,  the  will  concluding  wHh  the  provision  that  "the  re- 
mainder of  all  my  property,  consisting  of  real  and  personal 
estate,  I  give  and  bequeath  unto  my  son,"  the  defendant  Held, 
such  provisions  were  inconsistent  with  the  widow's  dower 
rights,  and,  she  having  taken  under  the  will,  plaintiff  can  claim 
nothing  as  her  heir. 

Appeal  from  BlacJchaicl-  District  Court. — Hon.  A.  S.  Blair, 

»  Judge. 

Thursday,  May  16,  1901. 

Action  for  partition  of  real  estate  formerly  belonging 
to  one  James  A.  Sankey,  the  father  of  plaintiff  and  defend- 
ant, and  in  which  plaintiff  claims  an  interest  as  heir  of 
Eleanor  D.  Sankey,  her  mother,  the  widow  of  James  A, 
Sankey.  Decree  for  defpndant.  Plaintiff  appeals. — Af- 
firmed. 

Bansier  &  Everett  for  appellant. 

Gibson  &  Dawson  for  appellee. 

McClain,  J. — Plaintiff  and  defendant  are  the  sole  heirs 
of  their  parents,  both  of  whom  are  deceased.  The  will  of  tho 
father,  who  died  first,  provided  that  the  defendant  should 
have  the  use  of  all  his  property,  real  and  personal,  for  the 
purpose  of  maintaining  his  mother  during  the  term  of  her 
natural  life,  and  that  after  her  death  defendant  should,  out 
of  the  estate,  pay  a  certain  sum  in  annual  installments  to 
plaintiff ;  and  the  will  concludes  with  the  provision  that  "the 
remainder  of  all  my  property,  consisting  of  real  and  personal 
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estate,  I  give  and  bequeath  unto  my  son/'  the  defendant. 
Plaintiff  claims  that  the  provisions  of  the  will  for  the  benefit 
of  her  mother  were  not  inconsistent  with  dower  right,  and 
that,  as  an  heir  of  her  mother,  she  is  entitled  to  a  share  in  her 
mother's  dower  interest  out  of  her  father's  estate,  and  for  that 
purpose  she  asks  partition.  Defendant's  contention  is  that 
the  provision  made  in  the  will'  for  the  widow  was  inconsistent 
with  her  dower  right,  and  that,  as  she  elected  to  take  under 
the  provisions  of  the  will,  -she  had  no  other  interest  in  the 
property,  and  that  plaintiff  is  entitled  to  claim  nothing 
through  her.  The  question,  then,  is  whether  the  provisions 
of  the  will  in  favor  of  Eleanor  Sankey  were  inconsistent  with 
her  dowser  interest;  and  this  question  is  to  be  determined 
under  the  law  as  it  stood  at  the  time  of  testator's  death,  which 
was  prior  to  the  adoption  of  the  present  Code,  section  3270 
of  which  changes  the  law  as  to  this  matter.  By  a  line  of  de- 
cisions based  on  the  statutes  as  they  stood  prior  to  that 
change,  a  life  estate  in  the  widow  was  not  inconsistent  with 
her  dower  interest  in  fee.  Parker  v.  Hayden,  84  Iowa,  494 ; 
Daugherty  v,  Daugherty,  69  Iowa,  677 ;  Hunter  v.  Hunter, 
95  Iowa,  728;  In  re  Proctor's  Estate,  103  Iowa,  232;  Ritt- 
gers  v.  Rittgers,  56  Iowa,  218.  We  think  that  even  under 
these  decisions  the  provisions  of  the  will  in  question  were  in- 
consistent with  and  precluded  any  dower  interest  in  the 
widow.  The  will  is  unambiguous  to  the  effect  that  defendant 
was  to  have  the  use  "of  all  the  property  of  testator,  real  and 
personal,  for  the  purpose  of  maintaining  his  mother,  Eleanor 
Sankey,  during  the  term  of  said  Eleanor  Sankey's  natural 
life;"  and  testator  continues,  "In  any  event,  I  wish  my  wife, 
the  said  Eleanor  Sankey,  to  have  support  and  maintenance 
out  of  said  property,  real  and  personal,  during  her  said  nat- 
ural life."  These  provisions  indicate  an  imderstanding  that 
the  widow  is  to  be  entirely  dependent  for  her  support  on  th** 
maintenance  furnished  by  defendant,  and  the  entire  prop- 
erty is  put  into  defendant's  hands  during  his  mother's  life- 
time, as  the  source  from  which  this  support  is  to  be  furnished. 
The  use  by  defendant  of  the  entire  property  for  the  purpose 
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of  furnishing  this  maintenance  and  support  is  inconsistent 
with  a  fee-simple  estate  in  one-third  of  the  property  in  favor 
of  the  widow.  A  trust  of  the  entire  property  is  created  in 
the  son  for  the  purpose  of  raising  a  fund  for  the  widow's  sup- 
port and  use,  and  this  is  inconsistent,  with  a  dower  right  in 
the  same  property.  See  Howard  v.  Smith,  78  Iowa,  73.  As 
Eieanor  Sankey  did  not,  therefore,  have  a  dower  right  in  her 
husband's  property  after  accepting  the  provisions  of  the  will 
in  her  behalf,  appellant  is  not  entitled  to  have  any  porti6n 
of  the  property  set  aside  to  her  as  heir  of  her  mother. — Af- 
firmed. 


F.  M.  Barron,  Appellee,  v.  J.  M.  Collenbaugh,  Appellant. 

Contract  not  to  Engage  in  BualneM:  pastnebs:  Breach.  Defend- 
ant sold  his  livery  stable  to  plaintiff  and  F.,  as  partners,  and 
agreed  not  to  re-engage  In  the  livery  business  in  that  town 
while  the  parties  of  the  second  part  were  engaged  in  that  busi- 

1  ness  on  the  premises  sold.  F.  assigned  his  Interest  in  the  con- 
tract to  plaintiff,  and  thereafter  defendant  started  a  livery 
stable.  Held,  that  the  assignment  destroyed  the  identity  of 
the  partnership,  and  the  act  of  defendant  was  not  in  violation 
of  his  agreement 

Damages:  ConcluHona.  In  an  action  for  damages  for  an  alleged 
breach  of  defendant's  contract  not  to  re-engage  in  the  livery 

2  business  in  the  same  town  with  plaintiff,  the  admission  of 
plaintiff's  evidence  as  to  the  difference  in  the  value  of  his  busi- 
ness with  and  without  defendant's  competition  was  erroneous 
as  calling  for  a  conclusion  of  the  witness. 

Appeal:     attackino  instbuctions:     Reqttests.     Where   defendant 
asked  an  instruction  similar  to  one  which  was  given  on  behalf 
2    of  plaintiff,  he  cannot  contend  on  appeal  that  plaintiff's  instruc- 
tion was  erroneous. 

Appeal  from  Lyon  District  Court. — Hon.  William  Htttch- 

INSON,  Judge. 

Thursday,  Mat  16,  1901. 
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Action  at  law  to  recover  damages  for  defendant's  breach 
of  a  contract  not  to  engage  in  the  livery  business  at  the  town 
of  Kock  Eapids.  Trial  to  a  jury,  verdict  and  judgment 
for  plaintiff  and  defendant  appeals. — Reversed, 

E.  C,  Roach  for  appellant. 

Parsons  &  Riniher  and  Greenleaf  &  Greenleaf  for  ap- 
pellee. 

Deemer,  J. — The  contract  on  which  the  action  is  pre- 
dicated reads  as  follows :  "This  duplicate  memorand'um  of 
agreement  made  and  entered  into  this  30th  day  of  July, 
1897,  by  and  between  J.  M.  Collenbaugh,  of  Eock  Eiapids, 
Iowa,  party  of  the  first  part,  and  James  Fogarty  and  F.  M. 

Barron,  Alvord,  Iowa,  parties  of  the  second 
1  part,    witnesseth,     that    the    party    of    the    first 

part,  in  consideration  of  the  sum  of  $3,300 
in  hand  paid  by  the  parties  of  the  second  part, 
receipt  whereof  is  hereby  acknowledged,  agrees  to: 
(1)  To  sell  and  convey  unto  the  parties  of  the 
second  part  the  warranty  deed,  covenanting  against  all  in- 
cumbrance whatsoever,  the  following  described  real  estate, 
to-wit:  Lots  Ifo.  17,  18,  and  19  of  block  No.  14  of  the 
platted  town  of  Rock  Eapids,  Iowa.  (2)  To  sell  and  con- 
vey, all  and  singular,  the  certain  livery  stock  to  the  parties 
of  the  second  part,  now  had  and  kept  on  said  premises.  (3) 
The  good  will  and  courtesy  of  the  livery  business  heretofore 
conducted  on  said  premises — and  agrees  to  and  with  the 
parties  of  the  second  part,  in  and  for  the  consideration  above 
named,  that  he  will  not  re-engage  in  the  livery  business  in  the 
town  of  Eock  Eapids,  Iowa,  either  as  an  individual  or  as  an 
employe,  during  the  time  said  parties  of  the  second  part 
may  be  engaged  in  said  livery  business  on  the  above-named 
premises.  In  witness  thereto  the  parties  have  subscribed 
their  names  and  affixed  their  seals  at  Eock  Eapids,  Iowa, 
this  thirtieth  day  of  July,  A.  D.  1897.  J.  M.  Collenbaugh, 
Party  of  the  First  Part.     J.  Fogarty,  F.  M.  Barron,  Par- 
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ties  of  the  Second  Part."  On  October  29,  1897,  Fogarty 
transferred  and  assigned  all  his  rights  in  and  to  the  contract 
to  plaintiff,  Barron.  Plaintiff  claims  that  on  or  about  Sep- 
tember 1,  1897,  defendant  re-engaged  in  the  livery  business, 
contrary  to  and  in  violation  of  the  terms  of  his  contract. 
There  was  evidence  from  which  the  jury  was  justified  in 
finding  that  defendant  did  re-engage  in  business,  in  the 
name  of  others,  after  executing  the  contract,  and  with  that 
conclusion  we  should  not  interfere.  In  view  of  this  evi- 
dence, the  court  instructed  that  the  assignment  by  Fogarty 
carried  with  it  a  right  in  plaintiff  to  maintain  an  action  for 
breach  of  the  contract  not  to  re-engage  in  business ;  that  the 
contract  was  several,  as  well  as  joint;  and  that  the  assign- 
ment did  not  in  any  manner  affect  defendant's  liability. 
These  instructions  are  complained  of,  and  we  think  the  com- 
plaint is  well  founded.  The  sale  was  to  a  partnership  com- 
posed of  Fogarty  and  Barron,  as  parties  of  the  second  part, 
and  the  agreement  was  not  to  re-engage  in  the  livery  busi- 
ness during  the  time  "said  parties  of  the  second  part"  may 
be  engaged  in  the  livery  business.  The  plain  import  of  the 
language  used  is  that  when  the  parties  Fogarty  and  Barron^ 
ceased  to  do  business  as  a  partnership,  defendant  was  free 
to  re-engage  in  the  business.  The  contract,  being  in  partial 
restraint  of  trade,  is  to  be  strictly  construed.  Haldeman 
V,  Simonton,  55  Iowa,  144.  It  might  have  been  drawn  so  as 
to  protect  the  parties  of  the  second  part  so  long  as  either  of 
them  was  engaged  in  the  business.  But,  for  some  reason  not 
fully  explained,  it  was  not  so  drafted.  We  must  take  it  as 
we  find  it,  and  apply  the  rule  of  construction  just  announced 
in  reaching  a  conclusion.  The  case  seems  to  be  ruled  by 
Streichen  v.  Fehleisen,  112  Iowa,  612.  The  assignment 
from  Fogarty  to  Barron  does  not  give  us  any  aid  in  arriving 
at  a  proper  construction  of  the  instrument.  Had  the  firm 
of  Fogarty  &  Barron  assigned  the  contract,  no  right  of  ac- 
tion would  have  passed  to  their  assignee,  by  reason  of  the  pe- 
culiar reading  thereof ;  and  the  assignment  by  one  to  the  other 
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j)a8sed  no  right  not  given  by  the  original  contract  itself,  and, 
as  the  assignment  destroyed  the  identity  of  the  firm  and  re- 
leased defendant  of  his  obligation,  there  can  be  no  recovery. 
II.  An  instruction  as  to  the  measure  of  damages  is 
complained  of.  As  defendant  asked  a  like  instruction,  ho 
is  in  no  position  to  complain.  To  prove  the  amount  of  dam- 
age, plaintiff  was  asked;,  while  on  the  witness  stand, 
2  the  following  question :     "Q.  Xow,  Mr.  Barron,  can 

you  tell  what  would  be  the  difference  in  the  value  of 
the  livery  business  purchased  by  you  from  Mr.  CoUenbaugh 
without  the  competition  of  those  other  barns,  running  as  they 
were,  or  running  as  they  had  been  when  you  went  in,  and  with 
it  run  as  they  actually  were  ?"  Objection  thereto  was  inter- 
posed, but  the  objection  was  overruled,  and  the  witness  an- 
swered: "A.  It  would  make  a  difference  of  from  $100  to 
$125  a  month,  to  take  the  year  right  through,  on  the  profits 
of  the  business."  The  ruling  on  the  objection  was  clearly 
erroneous.  Richardson  v.  City  of  Webster  City,  111  Iowa, 
427.  The  proposition  is  so  thoroughly  considered  in  that 
case  that  nothing  further  need  be  said  in  support  of  our  hold- 
ing.    For  the  errors  pointed  out  the  judgment  is  reversed. 


J.  G.  Myer^  Appellant,  v.  Emilie  Wegener^  Appellee. 

Ratification:     instuctions.     Where   a  husband   signed  his   wife's 
name  to  a  note  without  her  authority,  and  no  adoption  of  his 

1  signature  by  the  wife,  nor  estoppel,  was  pleaded,  nor  proof 
thereof  given,  an  Instruction  in  a  suit  on  the  note  against  the 
wife,  was  correct,  nothing  concerning  partial  knowledge  and 
duty  to  act  thereon  being  requested,  being  In  substance:     "If 

3  you  find  that  defendant,  with  full  knowledge  of  plaintiff's  claim 
of  her  liability  on  the  note,  and  the  facts  and  oircumstances 
respecting  the  indebtedness  evidenced  thereby,  admitted  liabil- 
ity thereon,  and  promised  to  pay  the  same,  this  will  be  a  ratifi-  * 
cation;  otherwise,  if  she  was  not  informed  of  the  facts  and  cir- 
cumstances respecting  the  indebtedness  evidenced  by  the  note." 
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New  Trials:  ratiticatiox  as  obound:  Evidence.  Where  a  hus- 
band, since  deceased,  signed  his  wife's  name  to  a  note,  and  the 
2  evidence  showed  that  she  did  not  know  that  her  name  was 
so  signed,  nor  the  circumstances  respecting  the  indebtedness 
for  which  it  was  given,  a  denial  of  a  new  trial  on  the  ground 
of  ratification  by  the  wife  was  not  error. 

Appeal  from  Pottawaitamie  District  Court. — Hon.  N.  W. 

Macy^  Judge. 

Friday,  May  17,  1901. 

Action  at  law  on  a  promissory  note  purporting  to  be 
signed  by  defendant  and  one  Henry  Wiener,  her  deceased 
husband.  Defendant  denied  her  signature  under  oath,  and 
the  issue  thus  presented  was  tried  to  a  jury,  resulting  in  a 
verdict  and  judgment  for  defendant  PlaintiflF  appeals. — 
Affirmed. 

A.  W.  AsJcwith  for  appellant. 
W.  S.  Baird  for  appellee. 

Deemer,  J. — Defendant  and  her  husband,  during  his 
lifetime,  lived  in  the  city  of  Chicago.  The  wife  owned  prop- 
erty in  the  city  of  Council  Bluffs,  and  she  gave  her  husband 
money  with  which  to  come  to  Council  Bluffs  and  repair  her 
property.  Arriving  at  the  last  named  place,  the  husband 
went  to  plaintiff,  and  told  him  he  had  been  given  money  by 
the  wife ;  that  before  leaving  Chicago  he  became  intoxicated, 
and  was  robbed  of  the  money ;  and  he  asked  plaintiff  to  go 
with  him  to  a  bank  in  Council  Bluffs  to  sign  a  note  as  surety 
with  him,  so  that  he  could  get  money  with  which 
to  make  repairs.  Plaintiff  did  as  requested,  and  the  hus- 
band in  this  manner  procured  the  money  which  he  afterwards 
expended  in  making  repairs  upon  his  wife's  real  estate. 
When  the  note  matured,  the  husband  failed  to  pay,  and  the 
plaintiff  was  compelled  to  take  up  the  note.  Thereafter  he 
went  to  the  husband  to  have  the  amount  advanced  secured 
to  him,  and  the  husband  executed  a  note  for  the  amount, 
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with  interest,  and  took  the  note  thns  executed  wi  li  him  to 
Chicago,  promising  to  have  the  wife  sign,  and  return  to 
plaintiff  after  she  had  affixed  her  signature.  In  due  time 
plaintiff  received  the  note  by  mail,  bearing  the  signature  of 
the  husband  and  what  purported  to  be  the  signature  of  the 
wife.  It  is  the  signature  of  the  wife  that  is  denied. 
1  While  there  is  a  conflict  in  the  evidence  regarding 

the  genuineness  of  the  signature,  the  jury  evidently 
found  that  it  was  forged,  and  with  that  conclusion  plaintiff 
must  be   content.      He   claims,    however,    that    defendant, 
by  correspondence,  ratified  the  signature,  and  that  any  other 
conclusion   is  without   sufficient   support   in   the   evidence. 
Bearing  on  this  question  the  trial  court  gave  the  following 
instruction:     "If  you  find  from  the  evidence  that  the  plain- 
tiff informed  the  defendant  by  letter  that  he  held  a  note 
against  her  and  her  husband,  and  sought  pa^Tiient  thereof 
from  the  d^efendant:  and  if  you  further  find  from  the  evi- 
dence that  the  defendant,  with  full  Icnowledge  on  her  part 
of  the  claim  of  the  plaintiff  of  liability  against  her  on  the 
note,  and  the  facts  and  circumstances  respecting  the  indebt- 
edness evidenced  by  the  note,  upon  which  such  liability  was 
claimed,  wrote  the  plaintiff  in  substance  and  effect  admitting 
a  liability  thereon,  and  promising  to  pay  the  same — then 
such  action  on  the  part  of  the  defendant  would  be  a  ratifica- 
tion on  her  part  of  the  signature  thereon  purporting  to  be 
hers,  and  she  would  be  liable  the  same  as  if  the  signature 
thereto  had  been  her  true  and  genuine  signature.     On  the 
other  hand,  however,  if  the  defendant  was  not  informed  that 
it  was  claimed  by  the  plaintiff  that  she  had  signed  the  note, 
or  that  her  signature  was  thereto  as  a  maker  thereof,  and  of 
the  facts  and  circumstances  respecting  the  indebtedness  evi- 
denced by  the  note,  then  the  defendant  would  not  be  held 
liable   as    having   ratified   the   same  as   her  own.'^ 
2  There  was  evidence  from  which  the  jury  might  have 

found  that  when  defendant  wrote  the  letters  which  it 
is  claimed  constituted,  a  ratification  she  did  not  know  her 
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name  was  signed  to  the  instrument,  and  abundant  evidence 
that  she  did  not  know  the  circumstances  respecting  the  in- 
debtedness evidenced  bv  the  note.  There  was  no  error, 
therefore,  in  denying  plaintiff's  motion  for  a  new  trial, 
based  on  the  proposition  that  the  evidence  conclusively  es- 
tablished ratification. 

II.     Further  claim  is  made  that  the  italicized  portion 
of  the  instruction  quoted  is  erroneous,  in  that  there  may  be 
ratification   without   full   knowledge   of  the  circumstances. 
As  adoption  of  the  signature  was  not  pleaded,  and  as 
3  the  court  instructed  solely  on  the  theory  of  ratifica- 

tion, the  case  will  be  considered  in  this  aspect.     If 
duly  authorized,  defendant's  husband,  or  whoever  signed  her 
name  to  the  note,  might  have  bound  her  by  the  signature; 
and,  if  he  had  no  such  authority,  but  assumed  it,  it  was  com- 
petent for  defendant  to  ratify  the  act,  and  thus  confirm  what 
was  done.     But  to  constitute  ratification  it  must  be  shown 
that  the  party  sought  to  be  charged  knew  all  the  circum- 
stances attending  the  signing,  and  intended  to  adopt  or  ratify 
the  same.     This  is  elementary  doctrine,  sustained  by  the  fol- 
lowing among  other  authorities:     Banh  v.  Crafts,  4  Allen, 
477;     Wellington     v    Jackson,     121     Mass.     157;     Glea- 
soil     V.     Henry,     71     111.     109.     It     must     be     remem- 
bered     that     we     are     now     considering     the     question 
of     estoppel     based     on     an     alleged     adoption     of,     or 
statement     as     to     the     genuineness     of     the     signature. 
Xo  estoppel  is  pleaded,  and  no  claim  made  that  the  evidence 
shows  an  estoppel.    Viewed  from  the  standpoint  of  ratifica- 
tion, which  must,  under  the  record,  prevail,  there  was  no 
error  in  the  instruction.     If  plaintiff  desired  more  specific 
instructions  regarding  partial  knowledge  and   defendant's 
duty  to  act  thereon,  he  should  have  asked  them.     Xo  pre- 
judicial error  appears,  and  the  judgment  is  affirmed. 
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EuHU  Booth  et  al,,  v.  V.  S.  Booth  et  ah.  Appellants. 

1^   6161 

130  6151  Taxes:    payment  by  life  tenant:     Advances  "by  co-tenant.    A  ten- 

ant  in  conimon  paid  taxes  on  the  property  during  the  tenancy 
of  his  mother,  life  tenant  thereof,  but  it  did  not  appear  that  he 

1  paid  them  on  account  of  the  failure  of  his  mother  to  do  so  or 
that  he  paid  them  after  default.  Held,  that  he  would  not  be 
allowed  for  the  taxes  in  partition  proceedings,  since  it  was  the 
life  tenant's  primary  duty  to  pay  them. 

Co-Tenancy:  allowance  for  improvements  by  co-tenants.  In  par- 
tition of  land  held  by  co-tenant's  mother  during  life,  defendant^ 
who  occupied  the  premises  with  his  mother  during  her  ten- 
ancy, claimed  reimbursement  for  improvements  made  by  him» 

2  but  it  did  not  appear  that  the  permanent  value  of  the  improve- 
ment was  distinct  from  the  cost  of  ordinary  repairs,  and  there 
was  no  claim  by  plaintifFs  for  rent.  PlaintifFs  had  notified  de- 
fendant that  such  premises  were  not  to  be  subjected  to  any  ex- 
pense for  improvements  made  by  him.  Held,  that  defendant 
would  not  be  allowed  for  improvements  made. 

Appeal  from  Bremer  JQistrict  Court. — Hon.  J.  F.  Clyde^ 

Judge. 

Friday,  May  17,  1901. 

Action  for  partition.  The  two  plaintiffs  claim  that 
they  and  defendsnt  V.  S.  Booth,  as  heirs  of  L.  S.  Booth, 
deceased,  are  the  owners  in  conimon  of  certain  described 
real  estate,  and  ask  partition  thereof.  Defendant  V.  S. 
Booth  does  not  question  the  title  under  which  plaintiffs 
claim,  but  asks  that,  if  partition  be  granted,  certain  improve- 
ments made  by  him  on  the  premises  be  set  off  to  him ;  and 
that,  if  a  sale  be  ordered,  the  amount  expended  by  him  in 
improvements  be  made  a  lien  upon  the  proceeds;  and  that 
he  also  have  a  lien  for  certain  taxes  paid.  The  other  defend- 
ants make  no  claim,  and  V.  S.  Booth  will  be  treated  as  the 
sole  defendant.  The  court  ordered  a  sale  of  the  premises 
and  a  distribution  of  the  proceeds,  without  any  allowance  to 
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defendant  for  improvements  and  taxes.     Defendant  appeals. 
Affirmed, 

Sager  &  Sweet  for  appellant. 

Long,  Hagemann  &  Farwell  for  appellees. 

McClain,  J. — L.  S.  Booth  died  intestate  seised  of  the 
real  estate  involved  in  this  case,  which  was  his  homestead, 
leaving  surviving  a  widow  and  three  children,  two  of  whom 
are  the  plaintiffs  and  the  third  the  defendant  V.  S.  Booth. 

The  widow  elected  to  retain  the  homestead  for  life. 
1  The  defendant,  under  some  arrangement  with   his 

mother,  lived  with  her  for  a  time  on  the  premises, 
and  subsequently  married,   and/  occupied     the     house,  his 
mother  living  with  his  family.     The  mother  having  died, 
the  three  children,  as  tenants  in  common  of  the  reversion, 
have  become  the  owners  of  the  property,  and  the  only  ques- 
tion in  this  case  is  whether  defendant  is  entitled  to  reim- 
bursement for  expenses  for  improving  the  premises  during 
the  continuance  of  the  widow's  tenancv  for  life,  and  for  taxes 
paid  by  him  during  that  time.     There  is  no  question  but 
that  during  the  continuance  of  the  widow's  life  estate  tlie 
primary  duty  of  paying  the  taxes  rested  upon  her.     De- 
freese  v.  LaJce,  109  Mich.  415  (67  X.  W.  Eep.  505)  ;  Trust 
Co,  V.  Mintzer,  65  Minn.  124  (67  X.  W.  Eep.  657)  ;0//e- 
man  r.  Kelgore,  52  Iowa,  38.     It  does  not  appear  that  the 
defendant  paid  these  taxes  on  accoimt  of  failure  of  the  life 
tenant  to  do  so,  or  that  he  paid  them  after  default,  so  that 
he  could  claim  that  the  expenditure  was  for  the  purpose  of 
protecting  the  rights  of  himself  and  plaintiffs  as  reversion- 
ers.    He,  therefore,  has  no  claim  against  plaintiffs  on  ac- 
count of  such  taxes.     The  improvements  were  put 
2  upon  the  land  by  defen-dant  during  the  continuance 

of  the  widow's  life  tenancy.  Wo  know  of  no  rule 
which  allows  the  representative  of  the  life  tenant  to  make 
a  claim  against  the  owners  of  the  reversion  for  improvements 
on  the  premises  during  the  tenancy,  nor  does  it  appear  that, 
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if  there  were  any  such  right,  defendant  is  the  owner  thereof. 
There  is  some  authority  for  the  claim  that  one  co-tenant 
may  set  off  the  value  of  permanent  improvements  as  against 
a  claim  by  the  other  co-tenants  for  rent  (Ward  v.  Ward's 
Heirs,  40  W.  Va.  611  (21  S.  E.  Kep  746,  29  L.  K.  A.  449, 
52  Am.  St.  Rep.  911),  and  note;  Cosgriff  v.  Foss,  152  K  Y. 
104  (46  N.  E.  Rep.  307,  36  L.  R.  A.  753,  57  Am.  St.  Rep. 
500) ;  Ford  v.  Knapp,  102  K  Y.  135  (6  N.  E.  Rep.  283) ; 
but  in  this  case  plaintiffs  are  not  asking  to  recover  any  rent 
from  defendant.  Furthermore,  defendant  does  not  show 
the  permanent  value  of  the  improvements  as  distinct  from 
the  cost  of  ordinary  repairs.  It  also  appears  that  plaintiffs 
distinctly  notified  defendant  that  the  premises  were  not  to 
be  subjected  to  any  expense  for  improvements  made  by  de- 
fendant. Moreover,  as  above  indicated,  the  improvements 
were  not  made  by  defendant  as  co-tenant,  but  while  occupy- 
ing the  premises  under  an  arrangement  with  the  life  tenant 
during  the  continuance  of  the  life  estate.  The  court  there- 
fore properly  refused  any  allowance  to  defendant  for  taxes 
or  improvements. — Affirmed. 
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114       AO 

fii8  781  Instructions:     mistake  in  befebbing  to  fabtt.    An  instruction  in  a 

suit  against  a  physician  for  negligence,  that,  "to  render  defend- 
ant liahle,  there  n^ust  not  only  have  been  negligence,  on  his 
part  in  some  manner  as  charged,  without  contributory  negli- 
1  gence  of  plaintiff  or  others  caring  for  him,  but  such  negligence 
of  plaintift,  If  shown,  must  have  been  the  proximate  cause  of 
the  injury,"  is  reversible  error,  though  the  word  "plaintiff" 
in  the  latter  part  was  evidently  inadvertently  used. 

On  eabnino  capacitt:  Harmless  error.  Plaintiff,  a  farm  hand, 
was  compelled  to  have  his  fingers  amputated.  Defendant,  a 
physician,  performed  the  operation.  Afterwards  he  refused  to 
further  attend  him,  and  amputation  of  the  arm  became  neces- 
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sary.  Plaintiff  sued  defendant  for  negligence.  Proof  was  giyea, 
3  over  defendant's  objection,  of  what  plaintiff  earned  before  and 
after  the  loss  of  his  arm.  Defendant  contended  that  proof 
should  be  confined  to  the  loss  of  his  earning  capacity  after  the 
removal  of  his  fingers,  which  operation  was  conceded  to  be 
necessary.  Held,  not  to  be  reversible  error,  where  the  Jury's 
verdict  showed  that  due  consideration  was  given  to  such  dif- 
ference in  physical  perfection. 

Review  on  appeal.     Where  an  instruction  inadvertently  used  the 

word    ''plaintiff"    for    "defendant"    though    other    instructions 

2    gave  the  correct  rule,  the  court,  on  appeal,  cannot  say  that 

there  was  no  prejudicial  error;    the  record,  thus,  containing 

confiicting  instructions. 

Appeal  from  Henry  District  Court. — Hon.  W.   S.   With* 

ROW,  Judge. 

Friday,  May  17,  1901. 

The  plaintiff's  right  hand  was  so  severely  injured  in  a 
feed-grinding  mill  as  to  make  amputation  of  the  fingers  nec- 
essary. The  operation  was  performed  by  the  defendant  ana 
another  physician  called  by  him.  Thereafter,  for  some  five 
or  six  days,  the  case  was  treated  by  the  defendant,  when  an- 
other physician  was  called  by  the  plaintiff;  and  the  defend- 
ant, refusing  to  consult  or  act  with  him,  surrendered  the 
case.  Some  eighteen  days  after  the  injury  it  was  deemed 
necessary  to  amputate  plaintiff's  arm  above  the  elbow,  which 
was  done.  This  action  is  to  recover  damages  for  the  loss  of 
the  arm,  which  is  claimed  to  have  been  caused  bv  the  de- 
fendant's  negligence.  There  was  a  trial  to  a  jury,  and  a 
verdict  and  a  judgment  for  the  plaintiff.  The  defendant 
appeals. — Reversed, 

Henry  M,  Eicher  and  Babh  cC  Babb  for  appellant. 

Palmer  &  Kopp  for  appellee. 

Shekwin,  J. — The  following  is  a  part  of  on,e  of  the  in- 
structions given  bv  the  court:     "To  render  the  defendant  li- 
VoL.  114  Ia-^6 
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able,  there  must  not  only  have  been  negligence  on  his  part  In 
some  manner  as  charged,  without  contributory  neg* 

1  ligence  of  plaintiff  or  others  caring  for  him,  but 
such   negligence   of  plaintiff,   if  shown,  must  have 

been  the  proximate  cause  of  the  injury."  It  is  quite  ob- 
vious to  us  that  the  court  intended  to  say  that  "such  negli- 
gence of  defendant,  if  shown,  must  have  been  the  proximate 
cause  of  the  injury,"  and  that  the  term  "plaintiff"  was  inad- 
vertently used.  As  the  instruction  reads,  it  is  erroneous,  as, 
imder  the  well-settled  doctrine,  any  negligence  of  the  plain- 
tiff contributing  to  the  injury  complained  of  would  defeat 
his  recovery.     Sherman  v.  Stage  Co,,  24  Iowa,  515. 

2  It  is  contended,  however,  that  the  language  used  was 
not  misleading  or  prejudicial,  when  read  with  the 

other  instructions  on  that  particular  branch  of  the  case.  If 
we  could  say  from  the  record  that  the  jury  read  the  word 
"plaintiff"  as  meaning  the  "defendant,"  then  there  would 
be  no  difficulty  in  reaching  the  conclusion  contended  for. 
But  we  cannot  do  so.  The  other  instructions  on  the  subject 
gave  the  correct  rule,  it  is  true;  but  the  instruction  com- 
plained of  was  so  worded  that  the  jury  may  have  construed 
it  to  mean  the  "plaintiff,"  instead  of  the  "defendant,"  and, 
if  it  did  place  such  construction  upon  the  word  used,  we 
cannot  say  that  it  was  error  without  prejudice,  because  we 
would  then  have  contradictory  instructions  on  the  same  legal 
question,  and  this  must  be  regarded  as  prejudicial  error. 
Neville  v.  Railway  Co,,  79  Iowa,  232. 

The  plaintiff  was  permitted  to  prove,  over  the  defend- 
ant's  objection,  what  he  had  earned  per  year,  before  his  arm 
was  taken  off,  and  what  he  had  earned  since.     This  is  as- 
signed   as    error,     on    the    ground    that    an     am- 

3  putation     of     the     fingers     of     the     right     hand 
is  conceded  to  have  been  necessarv,  and  the  difference 

in  his  earning  capacity  should  be  confined  to  his 
condition  'after  his  fingers  were  removed,  instead  of 
as    a    sound    man.     It    is    not    always   possible    to    pro- 


May  1901]  Crissman  v.  McDuff.  88 

duce  evidence  which  shall  meet  exact  conditionfi.  The 
plaintiff  was  a  farmer  and  a  farm  handi  Whether  he  might 
have  produced  evidence  tending  to  show  what  a  man  with 
the  fingers  of  one  hand  gone  might  have  earned  at  that  work, 
we  do  not  know;  but  men  so  afflicted  are  not  common,  and 
we  think  the  verdict  returned  shows  that  the  jury  gave  due 
considerence  to  this  difference  in  physical  perfection. 

Several  other  assignments  of  error  are  discussed,  but 
none  of  them  are  of  sufficient  importance  to  require  specific 
mention,  except  the  claim  that  the  verdict  is  not  supported 
by  the  evidence.  Without  discussing  the  evidence  in  detail, 
we  think  the  verdict  receives  such  support  on  all  material 
issues  that  we  should  not  disturb  it.  For  error  in  the  in- 
struction heretofore  referred  to,  the  case  is  keversed. 


W.  L.  Crissman  v.  William  McDuff^  Appellant. 

Transfer  of  Causes:  suit  properlt  bbouoht  in  equitt:  JurUdio- 
Hon  to  decide  Jaw  issue.  The  refusal  to  transfer  the  cause  to 
the  law  docket  is  not  an  infringement  of  defendant's  right  to 
2  a  Jury  trial,  since  defendant  has  no  right  to  a  jury  trial  of  an 
issue  of  law,  presented  by  an  answer  in  a  suit  properly  brought 
in  equity. 

Rule  applied:  Attorney's  lien.  Where  an  attorney  having  a  lien 
on  a  Judgment  in  favor  of  his  client  brings  suit  in  equity  to 
foreclose  such  lien,  and  the  client,  after  filing  his  answer,  ob- 
1  tains  a  release  of  the  lien  by  executing  a  bond  to  the  attorney 
as  authorized  by  Code,  section  322,  he  is  not  entitled  to  have  the 
cause  transferred  to  the  law  docket,  though  the  filing  of  the 
bond  reduces  the  attorney's  claim  to  a  mere  money  demand. 

Appeal  from  Linn  District  Court, — Hoir.  H.  M.  Remley, 

Judge. 

Friday,  May  17,  1901. 

Plaintiff,  an  attorney,  secured  a  judgment  for  de- 
fendant against  one  Blaehley,  and  filed  an  attorney's  lien 
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thereon  for  his  fees.  This  action  was  brought  April  27, 
1898,  in  equity,  to  foreclose  such  lien.  On  May  3,  1898, 
defendant  answered.  January  3,  1899,  defendant  filed  a 
bond  releasing  the  lien,  and  then  made  a  motion  to  transfer 
the  cause  to  the  law  docket  for  trial  by  jury.  The  motion 
was  overruled.  Trial  Avas  had  to  the  court,  and  judgment 
rendered  in  plaintiff's  favor.  Defendant  appeals. — Af- 
firmed, 

Richel  &  Crocker  for  appellant. 

J,  H.  Preston  and  C.  W.  Tlolhrooh  for  appellee. 

Waterman^  J. — This  appeal  is  taken  from  the  refusal 
of  the  court  to  transfer  the  cause  to  the  law  docket,  and  as- 
sign it  for  trial  by  jury,  after  the  lien  had  been  released  by 
the  filing  of  the  bond.  At  the  time  the  bond  was  filed,  de- 
fendant filed  a  supplemental  answer  setting  up  the  release  of 
the  lien,  but  we  do  not  regard  this  pleading  as  of  any  sig- 
niiicance  in  the  case.  The  claim  is  made  that  after  the  re- 
lease of  the  lien  by  the  giving  of  the  bond,  the  action  was  re- 
duced to  a  mere  money  demand^  and  as  such  was  triable  by 
jury.     Section  322  of  the  Code  provides  for  the  release  of 

an  attorney's  lien  by  the  execution  of  such  a  bond 
1  as  was  here  given.     We  have,  then,  this  situation: 

Plaintiff  properly  commenced  his  action  in  equity, 
the  issue  being  one  of  equitable  cognizance.  After  issue 
had  been  joined  by  answer,  defendant,  by  an  act  done  on  his 
own  part,  converted  the  issue  into  a  mere  money  demand. 
Can  he  insist  upon  a  change  of  forum  because  of  this  ?  Had 
proceedings  been  begun  in  the  wrong  tribunal,  defendant 
could,  on  motion,  have  had  the  action  transferred  to  the 
proper  docket;  but  in  such  a  case  his  request  would  have 
to  be  made  before  answer.  Code,  sections  3434-3437.  It 
hardly  seems  reasonable  that  he  should  have  any  greater 
riglit  than  this,  when  the  proceeding  is  instituted  in  the 
proper  court.    Had  defendant  filed  his  bond  before  an  action 


May  1901]     Cummixgs  v.  C,  R.  I.  &  P.  Ry.  Co.  85 

to  foreclose  the  lien  was  begiin,  plaintiff  would  have  been 
obliged  to  proceed  at  law.  And  it  may  be,  if  his  motion  to 
transfer  had  been  filed  before  he  answered,  that  it  should 
have  been  sustained.  But  we  have  no  such  question  as  either 
of  these  here.  So,  also,  we  may  say  that  had  plaintiff 
changed  hi^  cause  of  action,  after  suit  brought,  from  one  m 
equity  to  one  at  law,  defendant  might  have  had  a  transfer. 
Emmet  County  v.  Griffin,  73  Iowa,  163.  Our  attention  has 
been  called  to  no  case  precisely  similar  in  its  facts  to  the 
one  at  bar.  On  principle,  it  seems  necessary  we  should 
hold  that  a  plaintiff  cannot,  after  issue  joined,  be  taken, 
against  his  wdll,  out  of  a  forum  in  which  his  action  was 
properly  brought,  when  he  has  done  nothing  to  disqualify 
himself  from  proceeding  therein.  This  is  no  hardship  on 
defendant,  for  it  was  within  his  power  to  convert  the  cause 
of  action  into  a  demand  at  law  before  this  action  was  begun. 

As  somewhat  in  point,  see  Heath  v.  Hafhill,  lOG 
2  Iowa,  131.     In  response  to  the  claim  that  the  refusal 

to  transfer  was  an  infringement  of  defendant's  con- 
stitutional right  to  a  jury  trial,  we  need  only  call  attention 
to  the  line  of  cases  holding  that,  where  an  action  is  properly 
brought  in  equity,  a  defendant  has  no  right  to  trial  by  jury 
of  a  law  issue  presented  by  answer.  Oatch  v.  Garretson, 
100  Iowa,  252-257;  Wilkinson  v.  Pritchard,  93  Iowa,  308; 
Frost  V,  Clark,  82  Iowa,  298;  Ryman  v.  Lynch,  76  Iowa, 
587.  The  judgment  of  the  trial  court  was  in  all  respects 
correct,  and  it  is  affirmed. 


Edward   Cummings^  Appellant,  v.   The   Chicago,   Rock        lu    ssj 
IsLAin)  &  Pacific  Railway  Company.  iir~85 


Contributory  Negligence:  crossing  accident:  Jury  question. 
Plaintiff  approached  a  railroad  crossing  from  the  south,  where 
he  could  see  the  track  to  the  southeast  for  a  distance  of  ten  or 
fifteen  rods  from  a  point  ahout  seventy  feet  south  of  the  cross- 
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ing;  the  view  widening  as  the  crossing  was  approached,  so 
that  when  within  fifty  feet  of  it  the  track  could  be  seen  for  a 
long  distance  to  the  southeast.  To  the  northwest  the  view  was 
somewhat  obscured  by  buildings.  When  within  eighty  feet  of  the 
crossing,  plaintift  checked  his  team  to  a  walk,  and  listened  and 
looked  to  the  southeast  until  he  could  see  the  track  for  sixty 
or  seventy  rods.  Not  seeing  or  hearing  any  train,  he  looked 
northwest,  and  continued  to  do  so  until  his  team  was  within 
twenty  feet  of  the  track,  when  one  of  the  horses  became  fright- 
ened. After  getting  it  under  control,  he  again  looked  southeast, 
saw  the  train  within  twenty  rods  of  him.  There  being  ditches 
on  each  side  of  the  road,  he  did  not  attempt  to  turn  out  or  draw 
back,  but  attempted  to  pass  the  crossing,  and  was  struck  by  the 
train.  Held,  that  the  question  whether  plaintift  was  guilty  of 
contributory  negligence  was  for  the  Jury. 

Appeal  from  Dallas  District  Court, — Hon;,  James  D. 

Gamble,  Judge. 

Feiday,  May  17,  1901, 

Action  to  recover  for  injuries  sustained  by  the  plain- 
tiff in  consequence  of  the  wagon  in  which  he  was  driving  be- 
ing struck  by  one  of  the  defendant's  passenger  trains  at  the 
crossing  of  Third  street  and  the  defendant's  tracks  in  the 
city  of  Perry.  At  the  conclusion  of  the  testimony  for  the 
plaintiff  the  court  sustained  defendant's  motion  for  a  ver- 
dict, and  rendered  judgment  accordingly.  Plaintiff  appeals. 
— Reversed. 

Shortley  &  Harpel  for  appellant. 

Carroll  Wright  and  White  &  Clark  for  appellee. 

Given,  C.  J. — Defendant's  motion  for  a  verdict  was 
upon  the  grounds  that  the  uncontradicted  evidence  showed 
that  plaintiff  was  guilty  of  contributory  negligence  in  driv- 
ing upon  the  crossing  when  and  as  he  did,  and;  that  there  is 
no  evidence  that  any  of  the  alleged  acts  of  negligence  on  the 
part  of  the  defendant  contributed  to  the  injury  complained 
of.     The  negligence  charged  against  the  defendant  is  that 
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the  train  was  run  at  a  high,  unnecessary  and  dangerous  rata 
of  speed,  and  that  defendant's  servants  carelessly  omitted  to 
give  any  signal  or  warning  on  approaching  said  crossing. 
There  is  evidence  tending  to  support  these  charges  of  negli- 
gence on  the  part  of  the  defendant.  The  contention  of  de- 
fendant is  that  the  motion  was  properly  sustained  on  the 
ground,  of  contributory  n^ligence  on  the  part  of  the  plain- 
tiff, and  this  is  the  only  question  we  are  called  upon  to  con- 
sider. 

Third  street  runs  north  and  south,  and  the  defendant's 
track  crosses  it  from  southeast  to  northwest.  On  the  seven- 
teenth day  of  August,  1898,  about  1  o'clock  in  the  day,  the 
plaintiff,  seated  in  his  hayrack  on  his  wagon,  drawn  by  two 
horses,  drove  from  the  south  onto  said  crossing;  and  when 
nearly  over  the  crossing  a  passenger  train  from  the  southeast 
struck  the  hind  part  of  his  wagon,  wrecking  it  and  inflicting 
injuries  upon  the  plaintiff.  A  person  approaching  the  cross- 
ing as  plaintiff  did  could  see  the  track  to  the  southeast  for 
a  distance  of  10  to  15  rods  from  a  point  TO  or  80  feet  south 
of  the  crossing,  and  the  view  widened  as  the  crossing  was  ap- 
proached, so  that  when  within  about  50  feet  of  it  the  track 
could  be  seen  for  a  long  distance  to  the  southeast*  To  the 
northwest  the  view  was  somewhat  obstructed  by  a  toolhouse 
and  comcribs,  so  that  a  full  view  was  not  had  until  within 
15  or  20  feet  of  the  crossing.  Plaintiff,  when  within  YO  or 
80  feet  of  the  crossing,  checked  his  team  to  a  walk,  and, 
without  stopping,  listened  and  looked  to  the  southeast  until 
he  could  see  the  track  for  60  or  70  rods.  Not  seeing  or 
hearing  any  train  in  that  direction,  he  looked  northwest,  and 
continued  to  look  in  that  direction  until  his  team  was  within 
about  twenty  feet  of  the  track,  when  one  of  the  horses  became 
frightened;  and  after  getting  it  under  control,  he  again 
looked  southeast,  and  saw  the  tr^in  coming  within  20  rods 
of  him.  There  being  ditches  on  each  side  of  the  road,  over- 
grown with  weeds,  he  did  not  attempt  to  turn  out  or  turn 
back,  but  urged  his  team  forward,  and  attempted  to  pass  the 
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crossing.  It  was  the  (luty  of  the  plaintiff  to  exercise  ordi- 
nary care  in  approaching  and  going  over  said  crossing.  As 
trains  may  rightfully  pass  at  any  time,  the  exercise  of  ordi- 
nary care  requires  that  the  traveler  should  look  and  listen 
to  see  if  a  train  is  approaching;  and  if  there  are  obstructions 
to  the  view,  so  that  he  cannot  know  by  looking,  then  it  is  his 
duty  to  stop  and  listen.  Moore  v.  Railroad-  Co,,  102  Iowa> 
596.  While  negligence  on  the  part  of  the  defendant  will  not 
excuse  the  plaintiff  from  exercising  care  on  his  part,  he  had 
a  right  to  assume  that  the  defendant  would  not  be  negligent 
on  its  part.  The  contention  is  that  plaintiff  w^as  negligent 
in  not  again  looking  to  the  southeast  sooner  than  he  did.  It 
is  said  that  there  was  nothing  to  distract  his  attention  and 
that  a  single  glance  would  have  disclosed  the  approach  of  a 
train  from  either  direction ;  but  the  fact  is  that  his  view  to 
the  northwest  was  obstructed  somewhat,  and  that  his  atten* 
tion  was  diverted  at  a  very  important  moment  by  the  fright- 
ened horse.  It  is  true  that  the  plaintiff  did  not  at  any  time 
stop  to  look  and  listen,  but,  as  we  have  seen,  it  is  not  always 
negligence  not  to  stop.  It  is  certainly  true  that  the  plaintiff 
did  not  drive  on  the  crossing  without  exercising  any  care, 
and  whether  he  was  exercising  the  care  which  che  law  re- 
quires, we  think,  was  a  question  for  the  jury.  We  cannot 
say,  as  a  matter  of  law,  that  because  he  continued  to  look 
northwest  as  he  did,  and  did  not  sooner  l/Vok  southeast,  he 
was  guilty  of  negligence.  As  said  in  the  Case  of  Moore, 
supra,  "it  was  his  duty  to  look  east  as  well  as  west,"  and  he 
did  so.  While  we  do  not  say  that  plaintiff  was  not  negligent, 
we  do  not  think  it  should  be  said,  us  a  matter  of  law,  that 
he  was.  Whether,  in  view  of  all  the  circumstances  under 
which  he  acted,  he  was  negligent,  is  a  question  about  which 
we  think  men  may  honestly  differ,  and  therefore  one  that 
should  have  been  submitted  to  the  jury. — Reversed, 
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Joseph  Schulte^  Appellant,  v.   Chicago,  Milwaukee  &     '^?ijnl 

St.  Paul  Railway  Company. 

Special  Findings:    judgme^vt  ron  obstante.    Judgment  on  special 

1  findings,  as  against  a  general  verdict,  will  not  be  granted  un- 

2  less  the  special  findings  are  inconsistent  with  the  general  yer- 
dict,  and  sufficient  of  themselves  to  establish  or  defeat  the  right 
of  recovery. 

Rule  applied.  A  general  verdict  for  plaintift  for  injuries  caused 
by  failure  of  defendant's  locomotive  while  approaching  a  high- 
way, to  give  the  proper  signals,  and  its  negligence  in  moving 
at  a  high  rate  of  speed,  is  not  inconsistent  with  special  findings 

4  that  plaintift  in  approaching  the  crossing,  could  have  seen  de- 
fendant's train  had  he  looked  from  a  bridge  before  he  reached 
a  point  fifty  feet  from  the  track,  or  could  have  seen  it  when 
fifty  feet  from  the  crossing,  since  it  is  for  the  jury  to  say 
whether  he  was  negligent  in  failing  to  look  and  listen  from  the 
particular  points  indicated  in  the  special  findings. 

Same.  A  special  finding  that  defendant's  right  of  way  had  been 
moved  before  the  accident  does  not  show  that  plaintift,  who  was 

5  injured  by  defendant's  locomotive  at  a  crossing,  was  guilty  of 
contributory  negligence  in  failing  to  observe  the  approach  of 
the  train,  since  it  did  not  show  that  other  obstructions  did  not 
exist. 

Review  on  appeal:  Evidence  not  resorted  to.  The  evidence  will 
not  be  resorted  to  on  appeal  to  determine  additional  facts  in 

3  aid  of  special  findings,  as  against  the  general  verdict,  since  the 
general  verdict  is  decisive  of  all  issues  submitted,  not  specially 
found  by  the  jury. 

Appeal  from  Shelby  District  Court. — Hon.  N.  W.  Macy, 

Judge. 

Fkiday,  May  17,  1901. 

The  plaintiff  alleged :  "That  at  or  about  one-half  mile 
south  of  defendant's  depot  at  Panama,  Iowa,  and  at  a  point 
where  defendant's  line  of  railway  crosses  the  public  highway, 
the  defendant's  freight  train  aforesaid  struck  this  plaintiff, 
and  threw  him  and  his  wagon  and  team  many  feet  off  and 
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from  said  highway  crossing;  that,  at  and  before  said  time 
of  striking  this  plaintiff  and  his  team  as  aforesaid,  defendant 
was  negligently  operating  its  said  train,  in  that 
it  was  running  it  at  an  unusually  high  rate  of 
speed,  to-wit,  fifty  or  sixty  miles  per  hour,  and 
failed  and  neglected  to  ring  its  bell  prior  to  its 
approach  to  said  crossing,  and  neglected  to  sound  its 
whistle  at  or  before  it  reached  said  crossing,  and  failed  and 
neglected  to  give  this  plaintiff  any  warning  of  the  approach 
of  said  train;  that  the  defendant  ran  into  and  upon  this 
plaintiff,  who  was  passing  along  the  public  highway  in  the 
usual  and  ordinary  way  of  traveling;  th^t  by  reason  of  de- 
fendant's negligence  in  running  its  train  at  such  an  unusu- 
ally high  rate  of  speed,  and  its  negligence  to  sound  a  whistle 
and  ring  a  bell  or  give  this  plaintiff  any  warning  of  its  ap- 
proach as  aforesaid,  the  defendant,  without  any  negligence 
on  the  part  of  this  plaintiff,  ran  into  this  plaintiff's  team, 
and  threw  him  and  his  team  many  feet  from  the  crossing." 
The  defendant's  answer  was  a  general  denial.  The 
1  jvLTj  returned  a  general  verdict  for  plaintiff,  assess- 

ing his  damages  at  $500,  and  answered  special  in- 
terrogatories as  follows:  "Do  you  find  that  the  plaintiff 
looked  and  listened  for  approaching  trains  with  care  and  pru- 
dence as  he  passed  along  the  highway,  and  approached  the 
crossing  in  question?  Answer  1.  Yes.  Int.  2.  Do  you 
find  that  the  plaintiff  could  have  seen  the  defendant's  train 
while  he  was  driving  over  the  east  or  long  bridge,  and  before 
he  reached  a  point  fifty  feet  from  the  track,  had  he  looked  up 
the  track  with  care  and  prudence?  Ans.  2.  Yes.  Int.  3. 
Do  you  find  that  the  plaintiff  could  have  seen  the  defendant's 
train  when  he  reached  a  point  fifty  feet  from  the  track,  had 
he  looked  with  care  and  prudence  ?  Ans.  3.  Yes.  Int.  4. 
Do  you  find  that  the  plaintiff,  while  driving  over  the  east  or 
long  bridge,  sat  with  his  back  towards  Panama  and  facing 
the  south  ?  Ans.  4.  Xo.  Int.  5.  Do  you  find  that  the 
plaintiff  drove  over  the  east  or  long  bridge  with  his  team  in  a 
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trot  ?  Ans.  5.  No.  Int  6.  Do  you  find  that  the  plaintiff 
drove  in  a  trot  from  the  west  or  short  bridge  to  the  east  or 
long  bridge  ?  Ans.  6.  Yes.  Int.  7.  Do  you  find  that  the 
defendant's  right  of  way  between  the  crossing  and  Panama 
was  moved  before  the  accident?  Ans.  7.  Yes."  There- 
upon the  defendant  moved  for  judgment  notwithstanding 
the  verdict,  and  this  motion  was  sustained.  The  plaintiff 
appeals. — Reversed. 

T.  R.  Modeler  and  Cullison  &  Robinson  for  appellant. 

Byers  £  Lockwood  and  J.  C.  CooTc  for  appellee. 

Ladd^  J. — The  jury  in  a  proper  case  may  be  required 
to  find  specially  on  any  particular  question  of  fact.  Code, 
section  3727.  "When  the  special  finding  of  facts  is  incon- 
sistent with  the  general  verdict,  the  former  controls  the  lat- 
ter, and  the  court  may  give  judgment  accordingly,  or  set 
aside  the  verdict  and  findings  as  justice  may  require." 
Section  3728,  Code.  As  has  often  been  held,  these  findings 
or  answers  to  special  interrogatories  should  relate  to  ultimate 
facts  inhering  in  the  verdict,  deciding  issues,  more  or  less 

important,  necessarily  to  be  passed  upon  in  making 
2  up  the  general  verdict.     When  these  cover  every  fact 

or  issue  in  controversy,  the  right  to  recover  becomes 
purely  a  question  of  law.  It  is  then  like  determining  the 
rights  of  the  parties  upon  an  agreed  state  of  facts.  So, 
where  a  fact  is  absolutely  essential  to  recovery,  a  finding  n^- 
ativing  its  existence  will  be  conclusive,  without  more.  But 
often  the  interrogatories  do  not  include  all  the  issues  of  fact 
essential  to  reach  a  legal  conclusion,  and  then  it  becomes  of 
the  utmost  importance  to  know  what  extrinsic  matters,  if 
any,  may  be  resorted  to  in  aid  of  these  findings.  Every 
reasonable  presumption  is  to  be  indulged  in  favor  of  the  gen- 
eral verdict  All  essential  facts  inhere  therein  when  the  con- 
trary is  not  made  to  appear  from  the  special  findings.  So 
that  every  qupfltion  of  fact  raised  during  the  trial,  ipless 
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withdrawn  from  the  jury  by  the  court,  is  answered,  though 
not  specially  found  in  response  to  some  interrogatory, 

3  It  is  for  this  reason  that  the  evidence  may  not  be 
resorted  to  in  aid  of  the  special  findings  as  against 

the  general  verdict.     If  the  latter  is  contrary  to  the  evi- 
dence or  admission  made  during  the  trial,  this   is  good 
ground  for  setting  it  aside,  but  not  for  disregarding  the 
verdict,  and  accepting  the  evidence  or  admissions  of 

4  the  parties  instead.     As  said,  the  verdict  is  decisive 
of  all  issues  submitted  not  specially  found,  by  the 

jury,  and  precisely  as  conclusive.  If  the  special  interroga- 
tories have  no  evidence  to  sustain  them,  this  is  taken  as 
proof  that  the  jury  has  been  moved  by  improper  influences, 
such  as  passion  or  prejudice,  and  a  new  trial  is  awarded  as 
of  course.  Heaih  i\  Mining  Co.,  65  Iowa,  737;  Jeffrcij  v. 
Railroad  Co.,  51  Iowa,  439;  Baldwin  v.  Railway  Co.,  63 
Iowa,  210. 

Is  there  any  reason  why  the  same  rule  should  not  apply 
to  findings  made  by  the  verdict  not  included  in  the  answers 
to  the  special  interrogatories  ?  If  the  answer  to  the  interrog- 
atory may  not  be  abandoned,  and  instead  the  evidence  re- 
eortedi  to,  neither  can  a  verdict  in  response  to  issues  other 
than  those  passed  upon  in  such  answers.  It  is  suggested  by 
appellee  that  a  verdict  is  not  essential  in  every  case  tried  to 
a  jury  as  a  basis  for  judgment.  If  not,  it  is  because,  as  a 
matter  of  law,  the  rights  of  the  parties  are  indisputably  fixed 
by  the  record.  See  Wylliss  v.  Ham,  47  Iowa,  614;  Allen  v. 
Wheeler,  54  Iowa,  628 ;  Cahill  r.  Railway  Co.,  20  C.  C.  A. 
184  (74  Fed.  Rep.  290).  But  such  a  rule,  if  upheld,  has 
no  application  to  a  case  where  the  right  of  recovery  depends 
on  conclusions  based  on  conflicting  evidence.  When  a  por- 
tion of  the  facts  are  in  controversy,  the  findings  as  to  these 
are  discredited  by  the  answer  with  respect  to  others,  if  con- 
trary to  the  undisputed  evidence — to  the  truth.  In  such 
circumstances,  neither  the  verdict  nor  the  special  findings 
should  stand,  as  necessarily  they  are  founded  on  an  errono- 
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ous  conception  of  the  jury's  duty.     And  the  evidence,  when 
absolutely  against  a  special  finding  or  the  verdict,  ought  not 
to  be  taken  in  aid  of  other  findings  thereby  discredited,  but 
rather  all  should  be  set  aside  as  unworthy  of  confidence.     It 
follows  that  judgment  noii  obstante  must  rest  on  facts  found 
by  the  jury,  rather  than  those  which  are  thought  might  or 
ought  to  have  been  founds     To  ascertain  the  issues,  if  any, 
settled  by  the  general  verdict,  other  than  specially  decided 
in  answer  to  interrogatories,  the  pleadings  are  necessarily 
examined.     Of  course,  the  matters  therein  admitted  or  issues 
withdrawn  by  the  instructions  were  not  for  the  jury's  deci- 
sion, and,  "to  entitle  a  party  to  a  judgment  on  special  find- 
ings against  a  general  verdict  in  favor  of  his  adversary,  the 
special  findings  must  be  inconsistent  with  the  general  ver- 
<licT,  and  must  of  themselves,  or  when  taken  in  connection 
with  the  facts  admitted  by  the  pleadings,  be  sufficient  to  es- 
tablish or  defeat  the  right  of  recovery."     Conners  v.  Rail- 
nay  Co,,  71  Iowa,  4#.92 ;  Lamh  v.  Society^  20  Iowa,  130  ;//ar- 
dinv.  Branner,  25  Iowa,  364;  Crouch  v,  Deremore,  59  Iowa, 
45;  Conners  v.  Railway  Co.,  71  Iowa,  490;  Kerr  v.  Water- 
works Co.,  95   Iowa,   509 ;  Hammer  v.   Railway   Co.,   61 
Iowa,  61;  Case  v.  Raihvay  Co.,  100  Iowa,  490;  Hawley  v. 
City  of  Atlantic,  92  Iowa,  174.     In  Krauskopf  v  .Kraus- 
kopf,  82  Iowa,  535,  the  instructions  were  referred  to,  but 
it  was  said  they  correctly  presented  the  issues  as  made  in  the 
pleadings.     Also,  see,  Baird  v.  Railroad  Co.,  55  Iowa,  125. 
In  Newman  v.  Railway  Co.,  80  Iowa,  678,  the  evidence  was 
referred  to  for  explanation  of  answers  to  tlie  interrogatories. 
In  Coffman  v.  Railway  Co,  90  Iowa,  462,  the  evidence  was 
reviewed   to  show   a  proper  construction  was  put  on  the 
pleadings.     After  referring  to  the  above  rule,  it  was  said: 
"It  is  proper,  in  that  connection,  to  con'sider  admissions  of 
the  parties,  whether  made   in  the  pleadings  or  by  other 
means."     Just  what  was  intended  does  not  appear.     "Ad- 
missions by  other  means"  had  not  been  taken  into  considera- 
tion, and  the  remark  must  be  regarded  as  mere  dicta.     Not- 
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withstanding  the  vigorous  criticism  by  appellee  of  the  rule^ 
announced  by  this  court  more  than  35  years  ago  and  since 
followed,  we  think  it  sound  in  principle,  and  supported  by 
the  decisions  of  another  state  having  a  similar  statute.  Cooh 
V.  Howe,  77  Ind.  442;  City  of  Ft.  Wayne  v.  Patterson,  3 
Ind.  App.  34  (29  N.  E.  E^p.  167)  ;  Pennsylvania  Co.  v. 
Smith,  98  Ind.  42 ;  Baltimore  0.  &  C.  R.  Co.  v.  Rowan,  104: 
Ind.  Sup.  88  (3  N.  E.  Eep.  631). 

11.     The  appellant  contends  that,  looking  at  the  spe- 
cial findings  of  the  jury  in  connection  with  the  pleadings, 
they  cannot  be  said  to  be  inconsistcHt  with  the  general  ver- 
dict.    The  first  is  in  entire  harmony  therewith;  for 
5  it  finds  that  the  plaintiff  in  approaching  the  cross- 

ing, in  the  exercise  of  care  and  prudence,  looked  and 
listened  for  the  coming  of  trains.  That  he  could  have  seen 
defendant's  train,  had  he  looked  from  some  place  on  the  last 
or  long  bridge,  before  a  point  50  feet  from  the  track  had 
been  reached,  as  found  in  answer  to  second  interrogatory, 
or  could  have  seen  it  when  50  feet  from  said  crossing,  as 
stated  in  answer  to  the  third,  does  not  necessarily  render  him 
negligent  in  not  looking  and  listening  for  its  approach. 
How  he  might  have  seen  the  train  from  the  points  indicated. 
and  what  must  have  been  done  to  enable  him  to  do  so,  is  not 
disclosed.  All  that  was  required  of  him  was  that  he  exer- 
cise ordinary  care  in  looking  and  listening  before  going  upon 
the  track.  This  does  not  mean  that  he  should  continually 
do  so  for  several  hundred  feet  before  reaching  it.  The  trav* 
eler  is  held  to  the  duty  of  looking  and  listening  for  approach- 
ing trains  within  a  reasonable  distance  from  the  ci;ossing, 
and,  if  this  has  been  done,  it  is  for  the  jury  to  say  whether 
he  was  bound,  in  the  exercise  of  ordinary  care,  to  stop,  and 
look  and  listen,  or  to  look  and  listen  without  stopping  at 
some  other  point  nearer  or  further  therefrom.  Winey 
V.  Railway  Co.,  92  Iowa,  622;  MacJcrall  v.  Railroad 
Co.,  Ill  Iowa,  547.  As  was  observed  in  Railroad 
Co.,    V.    Ogler,    35    Pa.    St    60     (78    Am.  Dec.     324) : 
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"If  there  was  no  notice  by  blowing  the  whistle— - 
a  thing  required  to  be  done  before  reaching  the 
point,  and  usually  done — a  traveler  accustomed  to  expect 
this  would  not  be  so  likely  to  look  out  for  the  dan- 
ger, or  be  in  such  a  preparedness  to  avoid  it,  as  he  otherwise 
might  have  been,  and  this  without  any  culpable  negligence 
on  his  part."  See  Harper  v,  Bernard,  99  Iowa,  159.  Ap- 
pellant insists  that  plaintiff  was  bound  to  look  within  the 
last  50  feet.  He  may  have  done  so  for  all  that  appears 
from  this  record.  But  we  know  of  no  case  fixing  such  a 
limit  In  those  relied  on,  there  were  natural  impediments 
to  hearing  or  sight  until  within  a  few  feet  of  the  track.  See 
Schaefert  v.  Railway  Co,,  62  Iowa,  627 ;  Pence  v.  Railway 
Co.,  63  Iowa,  753;  Johe  v.  Railroad  Co.,  71  Miss.  734  (15 
South.  Eep.  130)  ;  Houghton  v.  Railroad  Co.,  99  Mich.  308 
(58  N.  W.  Eep.  314). 

One  may  not  protect  himself  by  looking  when,  because 
of  obstructions,  he  cannot  see,  and  omitting  to  look  when 
he  might  have  seen  the  danger  to  be  avoided.  The  distance 
from  the  intersection  within  which  the  traveler  must  look 
for  approaching  trains  cannot  be  definitely  fixed.  That 
must,  of  necessity,  depend  largely  upon  the  topography  of 
the  surrounding  land,  the  obstructions,  if  any,  natural  or 
artificial,  the  extent  of  the  view  up  and  down  the  track,  and 
possibly  other  circumstances.  Now,  the  first  finding,  as 
well  as  the  verdict,  is  to  the  effect  that  plaintiff  did  look  and 
listen  as  prudence  and  care  dictated.  He  may  have  done 
so  several  times,  andi  either  or  both,  when  within  100  feet, 
and  less  than  50  feet.  All  that  the  second  and  third  findings 
decide  is  that  notwithstanding  he  had  done  all  that  was  ex- 
acted in  the  exercise  of  ordinary  care,  he  might  have  seen 
the  train  had  he  looked  when  at  the  points  mentioned 
5  in  the  interrogatories.     As  to  the  seventh,  it  may  be 

said  that,  even  though  the  weeds  had  been  mowed, 
it  is  not  found  other  obstructions  did  not  exist.  It  is  plain 
that  the  jury  concluded  that  as  plaintiff  had  taken  all  the 
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precautions  exacted  by  the  law  in  looking  ^nd  listening  else- 
Avhere,  but  within  a  reasonable  distance  from  the  crossing, 
he  was  not  negligent  in  failing  to  obsen-e  the  train  from  the 
points  indicated  in  the  second  and  third  interrogatories. 
Only  by  a  resort  to  the  evidence,  which  is  not  permissible, 
might  any  other  conclusion  be  reached. — Reversed. 
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Henry  W.  Bishop^  Receiver,  Appellant,  v.  J.  M.  Hart 

AND  Mary  B.  Wetherill. 

Payment:  application:  Jury  question.  Defendant  on  making  a 
payment  to  plaintiff  on  account,  directed  that  the  money  should 
be  applied  to  bills  which  had  been  guaranteed  by  his  co-defend- 
ant, and  it  was  so  applied.    Subsequently  defendant  made  other 

1  payments  to  a  bank  to  take  up  sight  drafts  drawn  by  plaintiff. 
Plaintiff  received  but  one  letter  containing  directions  as  to  the 
application  of  payments,  and  the  subsequent  payments  were 
applied  on  ungauranteed  bills,  and  a  suit  instituted  on  a  bal- 
ance due  on  those  guaranteed.  Held,  that  the  evidence  was  not 
sufficient  to  justify  the  direction  of  a  verdict  for  defendant, 
since  the  question  whether  there  was  an  application  of  pay- 
ments as  claimed  by  defendant  was  for  the  Jury. 

Plea  and  Proof  ^   extension  op  time  of  payment:     Guaranty.     In 
the  absence  of  a  plea  that  a  creditor  had  extended  the  time  of 

2  payment  without  the  guarantor's  consent,  evidence  of  such  ex- 
tension was  irrelevant. 

At)veal  from  Carroll  District  Court. — Hon.  S.  M.  Elwood, 

Judge. 

Saturday,  May  18,  1901. 

Action  to  recover  the  balance  of  the  purchase  price  of 
^oods  sold  and  delivered  to  defendant  Ilart^  payment  of 
which  was  guaranteed  by  the  defendant  Wetherill.  At  the 
conclusion  of  the  trial  the  court  directed  a  verdict  for  de- 
fendants, and  plaintiff  appeals. — Reversed. 


^ 
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Lee  <&  Bobb  for  appellant 

(7.  E,  Reynolds  for  appellee. 

Deemeb^  J. — The  motion  was  based  on  the  ground  that 
the  uncontradicted  evidenoe  showed  payment  of  the  bill  by 
the  defendant  Hart.  The  igsues  involve  the  doctrine  of  the 
application  of  payments.  The  rules  with  reference  thereto 
are  well  understood,  and  not  disputed.  Hart  made 
1  payments  from  time  to  time,  and  claims  that  he  di- 

rected application  thereof  to  the  items  of  account 
sued  upon,  while  plaintiff,  admitting  the  payments,  claims 
that,  except  as  to  one  item,  no  direction  was  given  as  to  how 
they  should  be  applied;  that  this  payment  was  applied  as 
directed ;  and  that  he  credited  other  payments  on  items  of 
account  not  sued  for  in  this  action.     If  defendant  Hart  di- 
rected the  application  of  payments  as  claimed,   then  his 
motion  was  properly  sustained.  But,  if  he  gave  no  direction, 
the  creditor  had  the  right  to  mate  such  application  as  he  saw 
fit,  and  in  the  absence  of  application  by  either,  the  court  will 
make  them  in  accordance  with  its  views  of  the  equity  of  the 
case,  and  in  general  will  apply  the  payments  to  the  unsecured 
rather  than  to  the  secured,  items.    This  general  rule  is  also 
subject  to  some  exceptions  that  need  not  be  stated.    The  mo- 
tion was  evidently  sustained  on  the  theory  that  the  uncontra- 
<licted  evidence  established  a  direction  by  Hart  regarding 
the  application  of  the  payments  at  the  time  he  made  them. 
If  he  gave  any  such  direction,  it  must  have  been  by  letter; 
for  plaintiff  lives  in  Chicago,  and  defendant  in  Carroll,  ^ 
Iowa,     That  he  did  give  such  direction  when  he  made  his 
first  payment  of  $200  is  conceded,  and  that  payment  was  ap- 
plied as  directed.    He  also  claims  that  (and  we  quote  from 
his  evidence)  "scnne  of  the  money  was  received  from  Mary 
B.  Wetherill,  for  the  purpose  to  apply  on  a  guarantied  bill. 
I  told  them  by  letter  to  apply  the  money  or  draft  which  I 
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Bent  them  on  gaarautied  bill,  whicli  was  on  ITovember  16 
and  December  16, 1895,  which  overpaid  the  guarantied  bill/' 
Taken  alone,  this  evidence  would  seem  to  be  sufficient  to 
establish  defendants'  claim.  But  plaintiff's  evidence  tended 
to  show  that  it  received  but  one  letter  from  defendant  Hart, 
and  that  it  contained  a  direction  as  to  the  application  of  the 
proceeds  of  a  draft  amounting  to  $200  which  accompanied 
the  letter,  and  had  no  reference  to  future  payments.     The 
ne^t  payment  made  by  Hart,  which  he  claims  satisfied  the 
guarantied  account,  was  to  a  bank  in  Carroll,  to  take  up  a 
sight  draft  drawn  on  him  by  his  creditor  in  Chicago,  and 
there  is  no  evidence  that  he  crave  anv  direction  to  the  bank 
as  to  the  application  of  the  payment,  and  nothing  but  the  gen- 
eral statement  we  have  quoted  which  tends  to  show  that  he  at 
that  time  wrote  any  letter  directing  how  the  payment  should 
be  applied.    His  next  payment  was  made  in  the  same  manner 
and  under  the  same  circumstances.     In  view  of  the  manner 
in  which  the  payments  were  made,  and  plaintiff's  evidence 
regarding  the  receipt  of  letters  from  the  defendant,  and  the 
application  of  payments  made  by  it,  it  would  seem  to  be  a 
fair  question  for  the  jury  to  determine  whether  or  not  there 
was  an  application  of  payments  as  claimed,  and  that  the 
court  erred  in  directing  a  verdict  for  the  defendants. 

II.     Another  ground  of  the  motion  to  direct,  especially 
applicable  to  defendant  Wetherill,  was  that  plaintiff,  with- 
out her  consent,  had  extended  time  to  defendant  Hart  on  the 
guarantied  bills.    It  is  enough  to  say  with  reference 
2  to  this  claim  that  no  such  defense  was  pleaded.     In 

the  absence  of  such  a  plea,  the  evidence  of  extension 
of  time  was  wholly  irrelevant  to  the  issues,  and  the  motion 
should  not  have  been  sustained  on  this  ground.  Aside  from 
this,  the  evidence  was  not  so  conclusive  as  to  justify  the  rul- 
ing of  the  trial  court.  The  case  on  this  proposition  is  ruled 
by  Manning  v.  Alger,  78  Iowa,  191.  The  case  should  have 
gone  to  the  jury  for  its  determination  of  the  merits  of  the  is- 
sues of  fact  presented. — Reversed. 
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liL  E.  Gripfin  v.  Jas^eb  Messenqeb,  Treasurer  of  Clay 
County,  Iowa,  Defendant,  The  Citizens  Uationai. 
Bank  of  Des  Moines,  Iowa,  Appellant. 

Suspending  Rules  on  Passage  of  an  Ordinance:  mayor  city  seo- 
OWD  class:  Is  member  of  council.  Under  Code,  1873,  section 
631,  making  the  mayor  of  a  city  of  the  second  class  a  member 
of  the  city  council,  he  is  to  be  regarded  as  a  member  for  all  pur- 
poses, though  only  voting  in  case  of  a  tie;  and  hence,  under 
section  489,  requiring  ordinances  levying  special  assessments 
to  be  read  on  three  successive  days  unless  three-fourths  of  the 
council  shall  vote  to  dispense  the  rule,  a  vote  of  five  members 
of  a  council  composed  of  six  coimcilmen  and  the  mayor  is  in- 
BuflScient  to  suspend  the  rule,  and  an  ordinance  passed  in  pur- 
suance of  such  action  without  being  read  on  three  successive 
days  is  invalid. 

/Appeal  from  Clay  District  Court. — ^Hon.  F.  H.  Helsell, 

Judge. 

Satueday,  May  18,  1901. 

Action  in  equity  to  restrain  the  sale  of  lots  for  taxes 
levied  for  the  construction  of  a  sewer.  Trial  and  a  decree 
for  the  plaintiff.    The  bank  appeals. — Affirmed. 

Cornwall  &  Martin  for  appellant 

/.  E.  Steele  and  Carr  &  Parker  for  appellees. 

Sheewin,  J. — The  lots  upon  which  the  special  assess- 
ment was  levied  are  in  Spenoer,  a  city  of  the  second  class. 
The  ordinance  providing  for  the  construction  of  the  sewer 
was  adopted  without  reading  the  same  on  three  different 
days,  as  required  by  section  489,  Code  1873.  At  the  time  of 
its  adojJtion  five  of  the  six  councilmen  and  the  mayor  were 
present  Upon  a  motion  to  suspend  the  rule  requiring  its 
reading  <m  three  different  days,  and  to  pass  the  ordinance 
forthwith,  the  five  councilmen  present  voted  in  the  affirma- 
tive^ and  the  rule  was  declared  suspended  and  the  ordinance 
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was  adopted.  The  law  in  force  in  1892,  at  the  time  the  or- 
dinance in  question  was  adopted,  explicitly  provided  that 
the  mayor  of  a  city  of  the  second  class  should  constitute  a 
member  of  the  city  council.  Section  531,  Code  1873.  In 
Spencer,  where  there  were  six  councilmen  elected,  the  coun- 
cil consisted  of  seven  members,  because  of  this  express  statute 
making  the  mayor  a  member  thereof.  As  only  five  members 
of  the  council  voted  for  the  suspension  of  the  rule  requiring 
the  ordinance  to  be  read  on  three  different  days,  the  appellee 
contends  that  the  vote  was  insufiicient  to  suspend  the  rule, 
and  that  the  ordinance  is  therefore  void,  while,  on  the  other 
hand,  the  appellant  maintains  that  the  mayor  is  not  to  be 
considered  a  member  of  the  council  when  it  comes  to  a  vote 
of  this  kind 

The  mayor  was  by  law  a  constituent  part  of  the  city 
council.     How  it  is  possible  to  eliminate  him  in  determin- 
,  ing  the  number  of  persons  composing  the  council,  we  are  un- 
able to  see.    It  is  true,  he  had  a  vote  only  when  there  was  a 
tie;  but  this  restriction  upon  his  power  to  vote  rendered  him 
none  the  les?  a  component  part  of  the  council,  under  the  law. 
The  language  of  the  statute  is  clear  and  unambiguous  where 
it  declares  that  such  ordinances  shall  be  read  on  "three  differ- 
ent  days  unless  three-fourths  of  the  council  shall  dispea>ae 
with  thp  rule."    It  does  not  say  three-fourths  of  the  council, 
excluding  the  mayor,  nor  three-fourths  of  the  council  or- 
dinarily voting,  and  to  give  it  the  construction  contended 
for  by  the   appellant  wpuld   require   judicial  legislation. 
Homer  v.  Rowley,  51  Iowa,  620.    See,  also,  Cochran  v.  Mc- 
Cleary,  22  Iowa,  75 ;  State  v.  Yates,  19  Mont  239  (47  Paa 
Rep.  1004,  37  L.  R  A.  205);  Dillon,  Municipal  Corpora- 
tion, sections  260,  261.     The  ordinance  was  void,  Homer 
V,  Rowley,  supra.    State  v.  Alexander,  107  Iowa,  177,  does 
not  consider  the  question  before  us,  and  is  not  authority  for 
appellant's  position.    The  only  other  question  argued  relates 
to  the  constitutionality  of  the  assessment.     It  is  net  neces- 
sary to  consider  this,  because  what  we  have  already  said  dis- 
poses of  the  case. — ^Affirmed. 
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Nellie  F.  Kust^  Plaintiff,  Jane  D.  Huff,  Intervenor,  v. 
John  S.  Morgan,  Sheriff,  Appellant. 

Sheriff  and  Deputy:  ironcB  of  ownership.  Acta  Twentieth  General 
Assembly,  chapter  198,  provides  that  the  sheriff  of  Pottawatta- 
mie  county  shall  keep  an  office  at  Avoca,  and  perform  all  the 
duties  of  sheriff  either  by  himself  or  by  deputy.  Held,  that 
the  service  of  a  notice  of  plaintiff's  ownership  of  goods  taken 
on  execution  against  plaintiff's  husband,  on  the  deputy  sheriff 
in  charge  of  the  Avooa  office,  was  sufficient. 

Appeal  from  Pottawattamie  District  Court. —  Hon.  W.  R, 

Gbeen,  Judge. 

Satubday,  May  18, 1901. 

Action  to  recover  the  possession  or  value  of  certain 
hogs  and  horses  taken  by  defendant  sheriff  on  execution  is- 
sued upon  a  judgment  against  plaintiff's  husband.  The  inter- 
venor joins  plaintiff  in  making  claim  against  defendant, 
resting  her  right  upon  a  landlord's  lien  under  a  lease  of  a 
farm  to  plaintiff  upon  which  said  stock  was  kept  and  used. 
The  court  directed  the  jury  to  find  in  favor  of  plaintiff 
and  intervenor,  and  submitted  only  the  question  of  the  value 
of  the  property.  The  jury  found  such  value  to  be  $328. 
Judgment  was  rendered  for  this  amount,  and  defendant  ap- 
peals.— Affirmed. 

A.  B.  Johns  and  Turner  &  Cullison  for  appellant. 

Fremont  Benjamin  and  A.  L.  Preston  for  plaintiff. 

Roscoe  Barton  for  intervenor. 

Watekman,  J. — The  principal  question  submitted  is 
one  of  fact.  Did  the  property  in  issue  bolong  to  plaintiff 
or  to  her  husband  ?  We  deem  it  sufficient  to  say  the  trial 
court  was  fully  justified  in  directing  the  jury  to  find  in 
plaintiff's  favor  on  this  issue. 
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II.  Complaint  is  made  of -the  admission  in  evidence 
of  the  notice  of  ownership  given  by  plaintiff  on  the  ground 
that  it  does  not  appear  to  have  been  served  as  required  by 
law.  No  exception  seems  to  have  been  taken  at  its  introduc- 
tion, and  it  is  questionable  if  such  action  of  the 
court  is  properly  assigned  as  error.  We  may  say, 
however,  the  claim  of  appellant  is  that  the  notice 
was  served  on  a  deputy  sheriff,  who  hadi  no  connec- 
tion with  the  levy.  Pottawattamie  county  has  a  dis- 
trict court  at  Avoca,  with  exclusive  jurisdiction 
throughout  a  distinct  portion  of  the  county.  Acts  Twentieth 
General  Assembly,  chapter  198;  Acts  Twenty-first  General 
Assembly,  chapter  134.  The  first  of  these  acts  provides  that 
the  sheriff  shall  keep  an  ofiice  at  Avoca,  and  perform  all  the 
duties  of  sheriff  of  the  circuit  (district)  court  either  by 
himself  or  deputy.  The  testimony  shows  that  one  Long 
was  the  deputy  in  charge  of  the  Avoca  office;  that  Daniel 
Coward,  a  special  deputy,  made  the  levy  under  Long's  di- 
rection. The  notice  of  ownership  was  served  on  Long.  Un- 
der the  statutes  mentioned^  we  think  it  was  intended  that 
the  person  in  charge  of  the  Avoca  office  should  stand  for  the 
sheriff,  and  be  deemed  a  principal.  Such  notice  served  upon 
a  principal  is  sufficient.  Headington  v.  Langland,  65  Iowa, 
276.  This  seems  to  have  been  the  view  of  the  law  taken 
by  all  parties  before  this  court  was  reached,  for  upon  the 
service  of  notice  of  plaintiff's  ownership  an  indemnifying 
bond  was  demanded  of  the  execution  creditor,  and  given  by 
him.  There  is  no  just  ground  for  interfering  with  the  judg- 
ment, and  it  is  affirmed. 
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C.  J.  Frost^  Appellant,  v.  Board  of  Eeview  of  Oskaloosa.       ^^*  ^ 

» 

Appeal  from  Board  of  Review:    becobd  on  appeal:    Jurisdiction  of 
district  court.    Where  appellant  filed  in  the  district  court  a 

,.      notice  to  the  presiding  officer  of  the  board  of  review  stating  that 

appellant  appealed  from  the  action  of  said  board  with  regard        il4~io3 
to  his  assessment  and  the  adding  of  his  property  to  the  assess-        ^  ^ 

1  me&t  rolls,  but  filed  no  statement,  transcript,  complaint,  certi- 
fied copy  of  the  proceedings  of  the  board,  or  other  paper  to 
8how  that  any  decision  had  been  rendered  by  the  board  of  re- 
view, or  of  what  appellant  complained,  there  was  nothing  be- 
fore the  court  to  indicate  that  the  appeal  was  from  the  action' 
of  the  board  of  review,  as  authorized  by  Code,  section  1373,  and 
hence  it  was  properly  dismissed. 

Bktikw  bt  district  ooubt:  Burden  of  proof.  Where  a  taxpayer  {^  ^ 
appeals  to  the  district  court  from  the  action  of  the  board  of  ~  ^ 
review  in  approving  an  assessment,  the  burden  is  on  the  ap- 

2  pellant  to  show  the  decision  of  the  board  is  erroneous,  since  a 
contrary  holding  would  impose  on  the  district  court  the  duty 
of  making  the  original  assessment  of  the  property. 

Appeal  from  Mahaska  District  Court. — ^Hon.  A.  K.  Dewey^ 

Judge. 

Saturday,  May  18,  1901. 

The  appellant  filed  in  the  district  court  a  notice  to  the 
mayor  of  Oskaloosa,  presiding  officer  of  the  board  of  review 
of  that  city,  advising  him  liiat  said  Frost  appealed  to  the 
dictrict  court  "from  the  action  of  said  board  with  reference 
to  the  complaint  of  said  0.  J.  Frost  with  regard  to  the  as- 
sessment of  him,  and  the  adding  of  his  property  to  the  as- 
sessment rolls  by  the  said  board  at  its  session  ending  in  June, 
1899."  The  record  presented  by  appellant  shows  further 
the  entry  by  the  judge  from  which  it  appears  that  the  cause 
came  on  for  trial,  both  parties  appearing  by  counsel,  and  it 
was  stipulated  as  to  the  time  when  the  Ixwurd  of  review  fin- 
ally adjourned,  and  that  each  party  then  rested  the  case 
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without  introducing  any  evidence,  whereupon  appellee  moved 
the  dismissal  of  the  appeal  and  the  affirmance  of  the  assess- 
ment made  by  the  board  of  review  against  the  said  Frost, 
which  motion  was  sustained,  and  appellant  excepted,  where^ 
upon  the  court  taxed  the  costs  to  him,  and  rendered  judgment 
against  him  therefor,  from  which  judgment  he  appeals.  A 
certificate  of  the  judge  as  to  the  evidence  shows  no  other 
facts  in  addition  to  those  appearing  from  the  final  judgment, 
except  that  appellant  asked  that  appellee  be  held  to  have  thp 
burden  and  the  opening  and  closing  of  the  case,  and  the  court 
held  that  appellant  had  the  opening,  to  which  he  excepted. — 
Affirmed. 

lAston  McMUlen  for  appellant. 

Byron  W,  Preston  for  appellee. 

McClain^  J. — As  is  usual  in  oases  where  an  attempt  is 
made  to  appeal  to  the  district  court  from  the  decisions  or 
findings  of  some  administrative  board,  in  accordance  With 

statutory  provisions  regulating  such  appeal,  we  are 
1  met  at  tho  outset  with  a  question  as  to  what  is  the 

proper  practice  in  such  a  case,  and  whether  the  party 
making  complaint  in  the  district  court  of  the  action  of  the 
board  or  tribunal  has  taken  the  proper  steps  to  have  his  com- 
plain:t  considered.  It  is  unfortimate  that  there  are  no  gen- 
eral provisions  in  the  statute  for  the  regulation  of  these  apj 
peals,  as,  in  the  disconnected  sections  in  which  appeals  of  thiff 
kind  are  authorized,  no  direction  is  given  as  to  the  method' 
of  procedure.  In  Code,  section  225,  relating  to  the  general 
jurisdiction  of  the  district  court  it  is  provided  that  it  ha» 
jurisdiction  "in  all  appeals  and  writs  of  error  taken  in  civil 
or  criminal  actions  and  special  proceedings  authorized  to  be 
taken  from  all  inferior  courts,  tribunals,  boards,  or  officers^ 
under  any  provisions  of  the  law  of  this  state" ;  and  in  sec- 
tion 3660  that  "in  appeals  from  justice  courts  or  other  in-^' 
iSerior  tribunals,  in  civil  cases,,  the  appellant  idiall  cause  the 
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oase  to  be  docketed  by  noon  of  the  second  day  of  the  term  t6- 
Tvhich  the  same  is  returnable,"  and  then  it  is  provided  how 
■ppellee  may  have  the  judgment  affirmed  or  the  case  set  dowa 
for  trial  in  the  event  that  the  appellant  has  failed  to  have 
the  xsase  docketed  as  required.  It  is  evident  :that  an  affirma- 
tive duty  is  imposed  on  appellant,  to  get  a  case  before  the- 
court,  and  that  something  more  than  a  mere  service  of  the  no- 
tice is  ooBtemplated.  Scott  v.  Lasell,  71  Iowa,  180..  In  the 
same  section  it  is  further  said  that  "the  provisions  of  this  Code 
as  to  appeals  from  justice  courts  shall  be  applicable,  so  far 
as  may  be,  to  other  appeals  contemplated  in  this  section.'^ 
This  last  provision  seems  to  have  been  inaerted  for  the  first 
time  in  the  Code  of  1897,  and  perhaps  may  indicate  some 
rules  of  practice  not  recognized  by  cases  decided  before  the 
time  relating  to  the  proper  method  of  procedure  in  these 
cases.  If  we  look  to  the  provisions  of  the  Code  relating  to 
ai^)eals  from  justice  courts,  we  find,  in  general,  that  the  ap- 
peal is  perfected  by  giving  a  bond  (Code,  section  4552),  and 
that  notice  is  required,  which  may  be  given  orally  on  the  day 
Mdioi  judgment  is  enteited,  or  afterwards  by  written  notice 
served  on  the  appellee  or  hi»  agent  (Code,  section  4560).  In 
some  of  these  proceedings  before  administrative  boards  from 
which  appeals  are  allowed,  it  has  been  held,  under  provisions^ 
prior  to  the  Code,  that  bond  is  not  required.  Ingersotl  v. 
City  of  Des  Moines,  46  Iowa,  553 ;  Robertson  v.  Godl  Co^ 
27  Iowa,  245.  And  we  do  not  undertake  to  say  now  that 
the  provisions  above  referred  to  in  Code,  section  3660,  makes 
a  bond  necessary.  No  such  question  is  raised  in  this  case. 
The  important  requirement  recognized  in  cases  of  this  kind 
beretefore  decided  by  this  court  is  the  giving  of  notice.  ^ 
Bremsr  Co.  Bcmk  v,  Bremer  County,  42  Iowa,  396";  Hahn 
V.  Baiiroad  Co.,  43  Iowa,  333 ;  Bichards  v.  Town  of  Boch 
Bapids,  72  Iowa,  77 ;  Bobertson  v.  Coal  Co.,  27  Iowa,  245^ 
It  would  seem  to  us,  however,  that,  to  get  the  case  into  the  ' 
distridj  court  by  appeal  from  an  inferior  board  or  tribunal,. : 
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!  it  must  be  essential  that,  in  addition  to  some  form  of  notice^ 
^e  prooeedings  of  the  board  or  tribunal  from  which  an  ap- 
peal is  taken  be  made  to  appear  in  the  di^riot  courts  and  also 

,  that  it  be  made  to  appear  that  some  decision  was  rendered  by 

•the  board  or  tribunal  of  which  the  p«urty  appealing  to  the 
<listriet  court  complaitteci  In  aome  of  these  cases  it  is  ex- 
pressly provided,  as  in  Code,  seeiioos  329,  2009,  2318,  2442, 
that  the  proper  clerk  or  other  recording  officer  of  the  board 
or  tribunal  shall  file  in  the  district  court  some  transcript  of 
the  proceedings  before  such  board  or  tribimal;  and,  where 
there  is  such  provision,  then  the  appeUant  has  it  within  his 
power  to  compel  the  filing  of  soeh  a  transcript,  and  tixns  to 
make  matter  of  vecord  in  the  district  court  the  proceedings 
in  which  the  appeal  is  taken.    But  this  duty  of  trajismitting 

'  to  the  district  court  a  transcript  of  the  proceedijags  is  not 
in  all  cases  imposed  upon  the  derk  of  the  boakl  or  tribmuJ, 
and  we  will  not  undertake  now  to  say  in  what  manner  the  ap- 
pellant is  to  get  before  the  district  court  the  |Hrooeedings  with 
reference  to  which  complaint  is  made;  but  it  seems  to  be 
-clear  that  in  some  way  this  must  be  done,  in  order  tfiat  the 
district  court  shall  have  a  case  before  it.  The  duty  imposed 
upon  the  district  court  by  Code,  section  225,  is  to  try  an 
appeal.  Boss  v.  CoAnphell,  98  Iowa,  1 ;  Ashton  v.  Stoy,  96 
Iowa,  197.  That  court  can  certainly  not  be  substituted  for 
an  administrative  board,  and  made  to  perform  its  functions. 

i  Passing  now  to  a  consideration  of  the  particular  case 

which  is  presented  to  us,  we  find  that  by  Code,  section  1373, 
^'any  person  aggrieved  by  the  action  of  the  assessor  in  assess- 
ing his  property  may  make  oral  or  written  complaint  thereof 
to  the  board  of  review  which  shall  consist  of  a  statement  of 
the  errors  complained  of,  with  such  facts  as  may  lead  to  their 
correction,  and  any  person  whose  assessmeait  has  been  raised 
or  whose  property  has  been  added  to  the  assessment  rolls  aa 
provided  in  the  preceding  section  shall  make  such  complaint 
before  the  meeting  of  the  board  for  final  action  with  refer- 
ence thereto,  as  provided  in  said  section,  and  appeals  may 
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be  taken  from  the  action  of  the  "board  with  reference  to  snch 
43opiplaints  to  the  district  court  or  the  county  in  which  such 
hoaid  holds  its  sessions  within  20  days  after  its  adjourn- 
ment" It  is  contemplated,  therefore,  that  "Uiere  shall  be  a 
•complaint  before  the  board  or  review,  action  thereon  by  the 
l)oardy  and  an  appeal  from  such  action.  Ingersott  v.  City  of 
Des  Moines,  46  Iowa,  553 ;  Bvms  v.  McNaXlyj  90  Iowa,  432. 
JTow  in  this  case  there  was  absolutely  nothing  before  the  dis^ 
trict  court  indicating  in  any  way — ^by  way  of  transcript  or 
^otherwise — ^that  any  complaint  was  ever  made  by  appellant 
to  the  board  of  review,  nor  the  grounds  of  any  such  com- 
j>laint,  nor  that  the  board  of  review  ever  ^acted  with  reference 
thereta  Without  something  before  the  court  to  show  that 
th^e  was  such  complaint  and  action,  how  can  the  district 
•court  consider  an  appeal  from  such  action  ?  Appellant  might 
.have  at  least  filed  a  certified  copy  of  the  jwrooeedings  of  the 
'.board  of  review,  showing  appellant's  complaint  and  the 
;board's  action  or  want  of  action,  or  perhaps  he  might  have 
:8tated  the  facts  to  the  district  court  in  a  petition,  as  seems  to 
have  been  done  in  Richards  v.  Town  of  Bock  Rapids,  72 
Iowa,  78.  It  is  true  that  a  notice  directed  to  the  presiding  I 
officer  of  the  board  of  review  was  filed  in  the  district  court,  \ 
reciting  that  appellant  appealed  from  the  action  of  such 
(board ;  but  it  does  not  aj^iear,  even  from  the  notice,  what  the 
CGonplaint  was,  nor  what  the  action  was;  nor  do  we  think 
that  the  recitals  of  the  notice  are  sufficient  to  bring  before 
the  district  court  for  consideration  the  action  complained  of. 
The  purpose  of  a  notice  is  to  advise  the  party  served  that 
proceedings  will  be  had,  but  it  certainly  cannot  serve  as  the 
^asis  upon  which  a  review  can  be  founded.  Its  purpose  is  to 
l>ring  the  party  into  cpurt,  not  to  bring  into  court  the  sub- 
ject-matter which  is  to  be  considered.  In  general,  a  notice 
rserves  its  purpose  without  being  filed  in  court  at  all.  We 
are  of  the  opinion,  therefore,  that  in  this  case  the  district 
court  had  before  it  no  matter  for  adjudication,  and  that  the 
*appeajl  wiaa  properly  dismissed. 


/ 
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With  reference  to  the  further  contention  of  appellant 
that  the  b^irden  of  proof  was  upon  appellee  to  show  that  tto' 
assessnient  was  correct,  we  have  to  say  that// inasmuch  as. 

the    appeal    was    from    the    action    of    the    board 
2  of    review,    the    burden    of    proof    was    on     ap^ 

pellant  to  show  that  the  decision  of  the 
board  was  erroneous./  It  certainly  cannot  have  been 
contemplated  by  the  legislature  that  the  mere  making  of  ft 
complaint  in  the  district  court  as  to  the  action  of  taxing 
officers  would  throw  upon  that  court  the  (original  and  inde- 
pendent duty  of  making  an  assessment  of  appellant^s  prop- 
erty. Assessment  of  property  is  to  be  made  by  an  assessor^, 
and  corrected  by  the  board  of  review.  Certainly  no  such 
duty  as  the  making  of  an  original  assessment  can  be  imposed 
on  the  district  court  This  view,  whidi  seems  self-evident, 
is  supported  by  cases  in  which  it  has  been  held  that  the  dis- 
trict court  may  decrease,  but  not  increase,  the  assessment  of* 
appellant's  property.  Appeal  of  Des  Moines  Water  Co.,  48 
Iowa,  324;  GermanrAmei^icaai  Sav.  Bank  v.  City  of  Burling- 
ton,  54  Iowa,  609;  and  see  Brown  v.  Orand  Junction,  75 
Iowa,  488.  Some  language  has  been  used  in  Chimes 
v»  City  of  Burlington,  74  Iowa,  123,  and  in  Lyons  v.  Board, 
102  Iowa,  1,  indicating  that  the  court  becomes,  on  appeal,  an 
independent  assessing  tribunal,  but  the  language  used  la. 
these  cases  should  be  limited  to  the  questions  which  the  court 
was  considering  ;^and,  as  thus  limited,  we  think  that  it  does- 
not  require  us  to  hold  that  the  burden  of  proof  on  the  appeal 
to  the  district  court  is  on  the  assessment  board  to  show  in 
the  first  instance  that  the  appellant  has  property  to  be  as- 
sessed. It  is  the  action  of  the  board  of  review  with  reference 
to  appellant's  complaint  that  is  brought  before  the  district 
court  for  consideration  on  appeal.  The  taxpayer  must  ap- 
pear before  the  board  of  equalization  and  make  known  his 
grievance,  and  it  is  the  action  of  the  board  with  reference  to 
this  grievance  which  is  to  be  considered.  Bums  v.  McNdlly^ 
90  Iowa,  432.  f,  It  is  true  that  the  district  court  ia  directed  to 
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"''hear  the  appeal  in  equity  and  determine  anew  all  questions 
arising  before  the  board  which  relate  to  the  liability  of  the 
property  to  assessment  or  the  amount  thereof  (Code,  section 
1373),  and  that  the  court  is  not  simply  to  determine  whether 
the  discretion  of  the  board  was  properly  and  honestly  exer- 
cised, but  must  find  what  is  the  fair  assessment  of  the  prop^ 
•erty  (Lyon  v.  Board,  102  Iowa,  l)J/lt  is  to  be  noticed  that 
in  the  case  which  we  have  before  us  it  nowhere  appears  in  the 
proceedings  in  the  district  court  what  property  of  appellant 
his  complaint  related  to.  The  incorrectness  of  appellant's 
-contention  is  made  more  manifest  when  it  is  insisted  by  his 
counsel  in  argument  that  as,  on  the  appeal  to  this  court,  there 
is  to  be  a  trial  de  novo^  we  should  render  a  final  decree  as  to 
the  amount  of  appellant's  assessment,  notwithstanding  the 
:f  act  that  the  district  court  never  had  any  means  of  knowing 
what  appellant's  assessment  was,  and  that  important  fact  is 
therefore  entirely  beyond  the  knowledge  of  this  court  If 
the  theory  of  appellant's  counsel  is  correct,  then  the  judg- 
ment of  this  court  ought  to  be  that  appellant  pay  no  taxes 
whatever;  for,  in  his  view,  the  appeal  to  the  district  court 
•entirely  superseded  and  nullified  the  action  of  the  assessor 
4Uid  of  the  board  of  review,  and  no  assessment  on  which  taxes 
•could  be  levied  would  remain.  We  hold  that  on  appeal  the 
action  of  the  assessing  oflBcers  must  be  presumed  to  be  cor- 
rect until  error  therein  is  shown,  and  that  the  burden  of 
j>roof  to  show  such  error  is  upon  the  appellant — ^Affirmed. 


TkloDEEN  Woodmen  of  America  v.  Mate  Little^  Appellee, 

Jennie  M.  Little,  Appellant. 

Mutual  Benefit  Insurance:  chjlsqe  of  beneficiart.  A  member  of 
a  mutual  benefit  association  designated  his  wife  and  sister  as 
the  beneficiaries  in  his  certificate,  and  on  his  death  bed  re 
qneeted  by  letter  that  his  wife  be  made  the  sole  beneficiary, 
which  letter  was  not  received  by  the  association  until  after 
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the  member's  death,  when  the  letter  was  returned  without  any 
action  thereon.  The  by-laws  of  the  association  prescribed  the- 
mode  of  changing  the  beneficiary  of  a  certificate  by  surrender 
of  the  certificate  to  the  camp  clerk  by  the  member,  and  a  filling: 
out  by  him  of  the  surrender  clause  thereon  in  the  clerk's  pres- 
ence. Held,  that  the  change  could  only  be  made  in  the  mode 
provided  by  the  by-laws. 

Appeal  from  Blackhawk  District  Court. — Hon.  A.  S.  Blaik,, 

Judge. 

Saturday,  May  18,  1901. 

This  case  was  submitted  upon  an  agreed  statement  o£ 
facts,  substantially  as  follows:  The  plaintiff  is  a  mutual 
benefit  society  on  the  assessment  plan,  with  a  head  camp  and 
local  camps,  one  of  which  local  camps,  known  as  "No.  105,*' 
was  at  McGregor,  Iowa.  W.  E.  Little  held  a  certificate  of 
membership  in  this  organization,  in  which  the  defendants 
Mate  Little,  his  wife,  and  Jennie  M.  Little,  his  sister,  were- 
named  as  the  beneficiaries.  On  the  evening  of  February  8^ 
1898,  Mr.  Little,  then  in  full  membership,  after  a  long  ill- 
ness, died  at  Independence,  Iowa.  On  the  morning  of 
February  8th,  Mrs.  Little  wrote  a  letter  to  the  secretary  of 
camp  No.  105,  as  follows:  "Independence,  Iowa,  Feb.  8th. 
Mr.  Henry  Bell — Dear  Sir:  Mr.  Lhtle  and  I  have  been 
talking  over  business  affairs,  and  he  tells  me  he  had  his 
Woodmen  insurance  made  so  his  sister,  Jen,  would  get  half 
in  case  of  death.  He  has  since  changed  his  mind,  and  wants 
it  changed,  and  made  payable  to  me,  if  I  outlive  him ;  if  I 
die  first,  he  wants  his  legal  heirs  to  get  his  insurance.  If 
you  can  and  will,  please  fix  it  that  way,  and  we  will  be 
much  obliged  to  you.  His  policy  is  in  the  tin  box  we  put 
in  the  vault  at  the  bank.  Frank  Oilman  knows  about  it^ 
and  if  you  need  it  he  can  get  it  for  you.  Mr.  Little  is  feel- 
ing  quite  poorly,  but  we  still  hope  his  new  Dr.  may  brings 
him  out.  We  are  trying  not  to  leave  anything  undone* 
Mrs.  M.  E.  Little.^'  At  the  bottom  of  this  letter  the  follow- 
ing postscript  was  added:     "To  Na-bor-bell  this  is  in  ac- 
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cordance  to  my  desire  and  instruction.  Eespt.,  W.  E... 
Little.'^  This  letter  was  not  received  by  the  secretary  unti! 
after  Mr.  Little's  death,  and  was  returned,  without  any  ae- 
tion  ^thereon,  to  Mrs.  Little  on  February  13th,  as  requested 
by  her  in  the  letter  of  February  9,  1898.  Proofs  of  death 
were  furnished,  but  as  Mrs.  Little  claimed  the  entire  pro- 
ceeds, and  Jennie  M.  Little  claimed  one-half  thereof,  the- 
plaintiff,  admitting  its  liability  to  some  person,  brought  the- 
money  and  the  defendants  into  court,  and  asked  that  their 
rights  be  determined  between  them.  The  defendants  filed 
cross  petitions,  claiming  as  already  stated,  and  by  consent 
one  half  the  money  was  paid  to  Mrs.  Little,  the  other  half 
held  to  abide  the  result  of  this  litigation,  and  the  plaintiff 
was  discharged  from  further  liability.  The  court  below  ren- 
dered judgment  in  favor  of  Mrs.  Mate  Little  for  the  full 
amount.     Jennie  M.  Little  appeals. — Reversed, 

Mullan  &  Pickett  for  appellant. 

/.  T.  Sullivan  for  appellee. 

Given,  C.  J. — In  addition  to  the  foregoing,  it  is  agreed 
that  the  by-laws  of  the  plaintiff  contain  a  provision  as  fol- 
lows: "Sec.  43.  Change  of  Beneficiaries.  If  a  member 
in  good  standing  at  any  time  desires  a  change  in  the  name  of 
his  beneficiary  or  beneficiaries,  he  shall  pay  the  camp  clerk 
a  fee  of  fifty  cents,  and  deliver  to  him  his  benefit  certificate,. 
with  the  surrender  clause  on  the  back  thereof  duly  filled  out 
and  executed  by  him,  designating  therein  the  change  desired 
in  the  name  of  the  beneficiary  or  beneficiaries.  The  execu- 
tion of  such  surrender  clause  by  the  neighbor  shall  be  in  the 
presence  of  and  attested  by  his  camp  clerk;  provided,  how- 
ever, that,  if  the  member  be  so  situated  that  he  cannot  exe- 
cute the  said  surrender  in  the  presence  of  the  clerk  of  hia 
camp,  the  signature  of  the  member  thereto  may  be  attested 
by  the  jurat  or  acknowledgment  of  any  person  authorized 
by  law  to  administer  oaths  and  take  acknowledgments*     The 
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local  clerk  shall  forward  said  certificate,  with  said  surrender 
clause  indorsed  thereon,  and  one-half  of  said  fee  of  fifty 
•cents,  to  the  head  clerk,  who  shall  thereupon  issue  a  new 
benefit  certificate,  payable  to  the  beneficiary  or  beneficiaries 
named  in  said  surrender  clause:  provided,  further,  that  the 
new  beneficiary  or  beneficiaries  so  named  shall  be  within  the 
•description  of  beneficiaries  contained  in  section  42  thereof. 
iNTo  change  in  the  designation  of  the  beneficiaries  shall  be 
■of  binding  force,  unless  made  in  compliance  with  this  sec- 
tion." No  question  is  made  but  that  this  by-law  became  a 
part  of  the  contract.  Appellant  contends  that  this  mode  of 
-changing  beneficiaries  is  to  the  exclusion  of  every  other; 
that  the  change  can  only  bo  made  in  the  manner  provided; 
and  as  that  was  not  done  there  was  no  change.  Appellee 
contends  that,  as  no.  rights  vested  in  the  beneficiary  prior  to 
the  death  of  the  insured,  the  insured  had  the  right  to  change 
the  beneficiary  at  any  time  that  he  desired ;  that  the  provi- 
sions of  the  by-laws  as  to  the  manner  of  changing  benefici- 
aries was  for  the  convenience  of  the  company ;  and  that  the 
-company  could  waive  said  provisions.  Appellee  cites  Bacon, 
Benefit  Societies,  sections  308,  616,  wherein  it  is  said:  "Al- 
rthough  the  rule  is  settled  that  change  of  beneficiary 
.must  be  made  in  the  manner  prescribed  by  the 
laws  of  the  society,  with  some  exceptions,  it  is 
raise  now  equally  well  settled  that  the  society  may 
waive  compliance  with  the  required  formalities."  As 
to  the  exceptions,  reference  is  made  to  section  310,  which 
relates  to  the  "jurisdiction  of  equity  in  aid  of  imperfect 
•change  of  beneficiaries" ;  referring  to  Grand  Lodge  v.  Child, 
70  Mich.  163  (38  N.  W.  Kep.  1),  and  Grand  Lodge  v.  Noll, 
90  Mich.  37  (51  N.  W.  Kep.  268,  15  L.  R  A.  350).  By 
referring  to  those  cases,  it  will  be  seen  that  the  facts  were 
Kiifferent  from  this,  and  that  the  conclusion  rested  upon  find- 
ing that  the  insurer  had  failed  and  refused  to  do  what  it 
should  have  done  to  establish  the  change. 
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Splawn  V.  Chew,  60  Tex.  532,  and  Manning  v.  United 
Workmen,  86  Ky.  136  (5  S.  W.  Eep,  385),  are  cited,  and 
it  must  be  conceded  that,  if  these  cases  are  to  be  accepted  as 
authority,  they  go  far  to  support  appellee's  contention. 
Chew  held  a  certificate  in  tho  American  Legion  of  Honor, 
in  which  his  father  and  mother  were  named  as  beneficiaries. 
By  will,  which  was  duly  probated,  he  bequeathed  the  cer- 
tificate and  the  proceeds  thereof  to  his  minor  children,  and 
the  interest  therein  to  his  wife.  The  fund  was  claimed  by 
both  sets  of  beneficiaries,  and  by  agreement  it  was  paid  to 
the  bank,  to  be  held  to  abide  the  litigation.  The  provisions 
as  to  changing  beneficiaries  were  similar  to  those  in  this  case. 
The  court  held  that  they  were  for  the  benefit  of  the  coti»- 
pany ;  that  the  company  might  waive  them ;  that  by  the  will 
there  was  a  change;  and  that  by  not  objecting  the  company 
waived  the  provisions  as  to  the  mode  of  makinf^  +he  change. 
The  court  said  that  the  case  seemed  to  be  one  of  first  impres- 
sion; that  no  authorities  precisely  in  point  had  been  fur- 
nished; and  that,  as  between  the  parties  to  that  suit,  tho 
change  of  beneficiaries  was  fully  effected  by  the  will  of  Mr. 
Chew.  In  the  Case  of  Manning  a  certificate  had  been  is- 
sued to  Kobert  K.  Manning,  January  13,  1879,  in  which  his 
brother  Dellv  J.  was  named  as  beneficiarv.  This  certificate 
was  kept  for  Robert  by  the  recorder  of  his  local  lodge.  Rob- 
<jrt  afterwards  married,  and  on  the  day  of  his  marriage, 
June  5,  1879,  when  distant  from  his  subordinate  lodge,  and 
not  knowing  that  his  certificate  had  been  issued,  he  wrote  to 
an  oflScer  of  his  subordinate  lodge  as  follows:  ''Plciise  find 
inclosed  my  dues  lodge  No.  2,  A.  O.  U.  W.,  threo  dollars; 
and  in  return  please  send  my  policy  made  out  to  Mrs.  Josic 
A.  Manning,  and  oblige,  etc.  Very  respectfully,  R.  K.  Man- 
ning." Mr.  Manning  was  killed  July  25,  1879.  On  Sep- 
tember 16,  1879,  after  his  death,  the  company  issued  a  cer- 
tificate dated.  July  10,  1879,  wherein  Mrs.  Manning  was  des- 
ignated as  beneficiary,  and  shortly  thereafter  paid  her  the 
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money.  Delly  J.  Manning  brought  his  action  to  recover  a& 
beneficiary  under  the  first  certificate.  The  provisions  as  to 
the  change  of  beneficiary  were  similar  to  those  in  this  case. 
The  opinion  concludes  as  follows :  "In  our  opinion  the  let- 
ter of  June  5,  1879,  operated  to  change  the  direction  of  the 
benefit,  inasmuch  as  the  appellee  saw  fit  to  waive  its  infor- 
mality; and  as  the  insured  had  therefore  done  all  that  was 
needed  on  his  part,  the  fact  that  the  appellee  issued  the  new 
certificate  after  his  death  does  not  affect  the  right  of  tho 
parties.  If  the  appellee  were  in  court  with  the  fund,  ask- 
ing that  the  following  rights  of  the  claimants  to  it  be  deter- 
mined', and  was  silent  as  to  the  informality  of  the  direction 
to  change  the  benefit,  it  seems  to  us  thjit  the  widow  ought  to 
prevail."  We  cannot  agree  with  the  reasoning  or  the  con- 
elusions  in  these  cases.  Surely,  it  is  not  correct  to  say  that 
the  provisions  of  the  contract  as  to  the  mode  in  which  bene- 
ficiaries may  be  changed  are  solely  for  the  benefit  of  the  in* 
surer.  They  are  for  the  benefit  of  all  concerned,  to  the  end 
that  it  may  at  all  times  be  certain  who  is  the  beneficiary. 
Being  part  of  the  contract,  they  may  be  changed  by  agree- 
ment, and  another  mode  adopted.  Such  an  agreement  re- 
quires the  consent  of  both  parties.  If  an  offer  by  the  in- 
sured to  have  the  beneficiary  changed  in  another  way  than 
that  provided  is  accepted,  and  acted  upon  by  the  insurer,  then 
we  have  another  agreement,  and  in  such  case  both  parties 
waived  the  original  provision.  It  is  undisputed  that  the 
rights  of  the  beneficiary  became  vested  the  moment  the  as- 
sured died ;  hence  it  cannot  be  that  the  insurer  can  thereafter 
change  these  rights.  Neither  in  this  nor  in  the  cited  cases 
had  the  insurer  done  anything  to  waive  the  contract.  In 
this  and  in  the  Case  of  Chew  nothing  was  done,  and  in  Man- 
nings Case  it  was  held  that  the  issuing  of  the  certificate 
after  death  did  not  affect  the  right  of  the  parties. 

We  think  it  entirely  clear,  upon  reason  and  authority, 
that,  where  the  parties  have  agreed  upon  a  mode  by  which  a 
change  of  beneficiaries  may  be  effected,  the  change  can  only 
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be  made  in   that  mode,  unless   by  subsequent   agreement, 
by  offer  and  waiver  or  otherwise,  a  different  mode  is  agreed 
upon.     As  by  the  death  the  rights  of  the  beneficiary  became 
absolutely  vested,  no  change  can  be  thereafter  accomplished. 
When  the  mode  of  changing  is  made  a  subject  of  contract, 
that  contract  can  only  be  altered  by  the  consent  of  both  par- 
ties during  the  life  of  the  insured.     In  Stephenson  v.  Steph- 
enson, 64  Iowa,  534,  this  court  said:     'We  therefore  think 
the  mode  agreed  upon  in  the  contract,  whereby  the  name  of 
the  beneficiary  should  be  changed,  was  made  a  matter  of  sub- 
stance, and  should  be  complied  with.     The  execution  of  the 
will,  and  therein  naming  the  persons  as  beneficiaries,  is  not 
such  a  compliance,  because,  at  the  time  Kobert  Stephenson 
died,  the  defendant,  under  the  contract,  was  entitled  to  the 
insurance     At  that  time  she  was  the  beneficiary,  and  her 
right  at  the  death  of  Stephenson  became  vested.     The  will 
has  no  effect  upon  the  rights  of  anyone  until  the  death  of  the 
testator.     It  takes  effect  after  his  death.     Prior  to  that  time 
it  is  inoperative."     Without  further  quotations,  we  refer  to 
the  following  cases   as   fully  supporting  our  conclusions: 
Wendt  V.  Legion  of  Honor,  72  Iowa,  683 ;  Shximan  v.  United 
Workmen,  110  Iowa,  642;  Hainer  v.  Legion  of  Honor,  78 
Iowa,  246;  Niblack,  Benefit  Societies  (2d  Ed.),  218-220, 
inclusive,  and  section  222 ;  Olmstead  v.  Society,  37  Kan. 
Sup.  93  (14  Pac.  Rep.  449)  ;  Supreme  Council  v.  Smith,  45 
N.  J.  Ch.  466  (17  Atl.  Eep.  770)  ;  Barton  v.  Association, 
63  K  H.  535  (3  Atl.  Eep.  627) ;  Orand  Lodge  v.  Connolly, 
58  N.  J.  Ch.  180  (43  Atl.  E«p.  286).     It  follows  ffom  these 
conclusions  that  the  judgment  of  the  district  court  must  be 
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James  C.  Young,  Appellant,  v.  Nels  Chaenquist. 

Swamp  Land«:  authority  of  interior  department  to  determine: 
Estoppel  of  State,  Acting  under  the  Acts  of  the  General  Assem- 
bly of  Iowa  granting  swamp  lands  to  the  respective  counties 

1  wherein  situated,  a  county  claiming  a  tract  as  swamp  land  un- 

2  der  the  act  of  Congress  of  September  28,  1850,  granting  swamp 

3  land  to  the  several  states,  sold  the  land  to  a  purchaser,  who, 

4  after  paying  taxes  thereon  for  several  years,  abandoned  it;  and 
6    plaintiff  afterwards  purchased  it  at  a  sale  for  delinquent  taxes. 

A  railway  company  claimed  the  tract  as  indemnity  land  under 
the  act  of  Congress  of  1856  granting  lands  to  aid  the  construc- 
tion of  certain  railroads,  and  after  plaintiff  took  possession  of 
the  land  the  selection  of  the  railroad  was  allowed,  and  the 
land  certified  to  and  accepted  by  the  state  as  railroad  land 
by  the  interior  department.  Held,  that  the  interior  department 
had  full  authority  to  determine  whether  the  land  was  swamp 
land,  and  did  determine  that  it  was  not,  by  so  certifying  it  to 
the  state,  and  that,  after  accepting  the  land  under  such  cer- 
tificate, the  state  could  not  claim  it  as  swamp  land,  nor  could 
it  give  the  right  to  another  to  make  such  claim. 

Purchaser  at  tax  sale:  Notice.  Where  a  land  grant  railroad 
company  selected  land  within  the  indemnity  limits,  and  there- 
after, and  before  its  selection  was  allowed  and  the  land  certi- 
fied to  the  state  for  it,  the  land  was  sold  for  taxes,  on  the  sup- 
position that  it  was  swamp  land,  it  having  previously  been 
sold  by  the  state  as  such,  the  purchaser  at  the  tax  sale  is 
bound  by  subsequent  decision  of  the  department  of  the  interior 
awarding  the  land  to  the  railroad  company,  though  he  had  no 
notice  of  such  proceedings. 

Same.  Land  the  title  to  which  is  in  the  general  government  is  not 
taxable,  and  the  purchaser  at  a  tax  sale  of  such  land,  acquires 
no  title  thereto. 

Title  to  Railroad  Grant:  issue  of  certificate:  Adverse  possession. 
Where  land  lying  more  than  six  and  less  than  fifteen  miles 

6  from  a  land  grant  railroad  is  certified  by  the  United  States  to 
the  state  for  such  road  as  indemnity  lands,  the  title  to  such 

7  land  does  not  pass  from  the  United  States  until  such  certifi- 
cate is  issued,  and  prior  to  such  time  no  person  can  acquire  ti- 
tle to  such  lands  by  adverse  possession. 

Laches  of  owner.  Where  a  land  grant  railroad  company  selected 
a  tract  as  indemnity  land  in  1878,  and  thereafter  persistently 
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urged  its  claim  thereto  upon  the  general  government,  it  should 
9  not  be  found  guilty  of  laches,  as  against  one  who  entered  on 
the  land  in  1887  under  a  supposed  tax  title,  though  the  land 
was  not  certified  for  the  company  until  1891,  because  of  delay 
in  the  interior  department  in  determining  the  company's  right 
to  the  land. 

Same.  In  1891  a  railroad  received  a  certificate  for  indemnity  lands 
which  it  had  selected  in  1878,  and  soon  after  actions  were  com- 
menced involving  the  validity  of  its  title  to  some  of  such  lands, 
final  decisions  being  rendered  in  1896.     In  1887  plaintiff  en- 

12  tered  into  possession  of  a  tract  of  the  land  so  certified,  under  a 
void  tax  deed,  and  continued  to  improve  such  tract.  Immedi- 
ately after  the  decision  of  such  actions  plaintiff  began  nego- 
tiations to  adjust  the  adverse  claims  to  such  tract,  and,  on 
failing,  commenced  an  action  to  quiet  his  title.  Held,  that  the 
railroad  company  was  not  guilty  of  laches  in  the  assertion  of 
its  title  to  the  land,  and,  the  period  of  limitations  not  having 
run  since  the  government  parted  with  its  title,  plaintiff  should 
not  recover. 

Grantee  In  Quitclaim:    notice  of  equities.     A  purchaser  of  land, 
10    taking  possession  under  a  quitclaim   deed   is   not  entitled  to 

protection  against  higher  equities  though  he  purchased  in  good 

faith. 

Tax  Sale:  insufficient  redemption  notice.  Where  the  notice  of 
expiration  of  the  period  of  redemption  from  a  sale  of  land  for 

10  delinquent  taxes  is  not  addressed  to  the  person  in  whose  name 
the  land  is  taxed,  a  tax  deed  issued  on  such  sale  is  invalid. 

Appeal  from  Webster  District  Court. — Hon.  S.  M. 

Weaver^  Judge. 

Monday,  May  20,  1901. 

The  northeast  J  of  northeast  J  of  section  35^  in  town- 
ship 87  north,  of  range  29  west,  of  fifth  P.  M.  is  claimed 
by  plaintiff  under  act  of  congress  approved  Ma^^  15,  1856, 

known  as  the  ^'Kailroad  Land  Grant,"  accepted  bv 
1  the  state,  and  transferred  by  it  to  the  Dubuque  & 

Pacific  Railroad  Company,  and  subsequently  by  it  to 
the  Dubuque  &  Sioux  City  Railroad  Company.  The  road 
was  completed  through  Webster  county  in  1869,  and  thi'^ 
land  is  within  the  indemnity,  not  the  place,  limits — that  is, 
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more  than  6  miles  from  the  line  of  definite  location,  and 
within  15  miles  therefrom — and  was  not  selected  until  Au- 
gust, 1878,  being  then  included  in  a  supplemental  list. 
The  clerks  of  the  railroad  division  of  the  land  department 
on  October  26,  1891,  certified  to  the  commissioner  of  the 
land  office  that  it,  with  other  tracts,  were  "vacant,  unappro- 
priated lands,  and  subject  to  selection  under  the  grant,"  and 
this  was  approved  by  the  chief  of  the  division.  Also  the 
chief  of  the  swamp-land  division  certified  that  the  "foregoing 
list  of  selections  has  been  compared  with  swamp-land  rec- 
ords of  this  office,  and  found  to  be  free  from  conflict  there- 
with." On  the  same  day  the  commissioner  made  certifica- 
tion to  the  state  for  the  railroad  company,  and  this  was  ap- 
proved by  the  acting  secretary  of  the  interior  November  14, 
1891.  The  railroad  conveved  its  interest  in  the  land  by 
quitclaim  deed  February  19,  1892,  to  William  Ragan,  and 
the  latter  executed  a  warranty  deed  to  plaintiff  March  2d, 
following.  The  defendant,  on  the  other  hand,  claims  title 
under  what  is  known  as  the  "Swamp  Land  Act,"  approved 
September  28,  1850;  the  various  acts  of  the  general  assembly 
of  Iowa  granting  swamp  and  overflowed'  lands  to  the  respec- 
tive counties  wherein  situated;  conveyance  by  Webster 
county  to  John  F.  Buncombe  December  24,  1860;  from 
Buncombe  by  quitclaim  deed  to  Eingland ;  and  by  warranty 
deed  from  the  latter  to  S.  H.  Kerfoot  September  6,  1861. 
It  appears  that  Kerfoot  paid  the  taxes  up  to  1874.  It  was 
sold  for  the  taxes  of  1879  and  a  tax  deed  executed  by  the 
treasurer  to  Ehomberg  April  10,  1885,  and  recorded  the 
following  day.  The  notice  of  the  expiration  of  the  period 
of  redemption,  as  published  in  October,  1884,  was  addressed 
to  E.  C.  Litchfield,  though  the  land  appeared  on  the  tax 
lists  to  have  been  assessed  in  1884  to  S.  H.  Kerfoot.  Ehom- 
berg conveyed  to  the  defendant  by  quitclaim  dfeed,  in  con- 
sideration of  $150,  July  8,  1887.  It  is  conceded  that  the 
defendant  purchased  in  good  faith,  on  the  supposition  that 
the  land  was  subject  to  taxation.     He  fenced  it  the  same 
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year,  erected  a  stable  in  1888,  a  granary  in  1890,  and  has 
since  constructed  sheds,  dug  wells,  set  out  shade  trees  and 
shrubbery,  and  dug  a  ditch — in  all,  expending  nearly  $500 
in  improvements;  also  paid  the  taxes  since  his  purchase. 
This  action  to  quiet  title  in  plaintiff  was  b^un  April  30, 
1898.  Like  relief  was  sought  by  defendant,  and  by  the 
court  decreed.     The  plaintiff  appeals. — Reversed. 

Wesley,  Martin  and  Wright  &  Nugent  for  appellant. 

Maurice  O'Conner  and  Franh  Farrell  for  appellee. 

Ladd^  J. — ^In  harmony  with  what  was  supposed  to  be 
the  construction  of  the  supreme  court  of  the  United  States 
in  Railroad  Co.  v.  Smith,  9  Wall.  95  (19  L.  Ed.  599),  this 
court  has  hitherto  held  that  the  swamp  land  act  of  congress 
approved  September  28,  1850,  operated  as  a  grant  in  prae- 
senti  to  the  respective  states  of  swampy  and  overflowed  lands, 
and  passed  title  ex  proprio  vigore.  Railroad  Co.  v.  Brown, 
40  Iowa,  335 ;  Page  County  v.  Burlington  &  M.  R.  Co.,  40 
Iowa,  520;  Snell  v.  Railway  Co.,  78  Iowa,  88;  Emigrant 
Co.  V.  Fuller,  83  Iowa,  599 ;  Hays  v.  McCormich,  83  Iowa, 
89;  Young  v.  Hanson,  95  Iowa,  717.  This  view  seems  to 
have  been  somewhat  confirmed  by  Wright  v.  Roseherry,  121 
TJ.  S.  488  (7  Sup.  Ct.  Eep.  985,  30  L.  Ed.  1039),  wherein 
like  decisions  in  several  states  are  referred  to.  But  in 
Chandler  v.  Mining  Co.,  149  U.  S.  79  (13  Sup.  Ct.  Kep. 
798,  37  L.  Ed.  657),  the  previous  opinions  of  that  court  are 
reviewed  and  explained,  and  the  conclusion  reached 
2  that  "the  plaintiff  in  error  could  not  properly  estab- 

lish by  oral  evidence  that  the  land  in  dispute  was 
swamp  land,  for  the  purpose  of  contradicting  and  invalidat- 
ing the  department's  [interior]  certification  hereof  to  the 
state,  and  the  latter's  patent  to  the  canal  company."  The 
question  was  next  before  that  court  in  McCormich  v.  Hayes, 
159  U.  S.  332  (16  Sup.  Ct.  Eep.  43,  40  L.  Ed.  176),  involv- 


120  Young  v.  Charnquist.  [114  Iowa 

ing  this  identical  grant  for  railroad  purposes;  and  it  was 
^aid  that  "upon  the  authority  of  former  adjudications,  as 
well  as  upon  principle,  it  must  be  held  that  parol  evidence 
is  inadmissible  to  show,  in  opposition  to  the  concurrent* 
action  of  the  federal  and  state  officers  having  authority  in 
the  premises,  that  these  lands  were  in  fact,  at  the  date  of  the 
act  of  1850,  swamp  and  overflowed  grounds  which  should 
have  been  embraced  by  Linn  county  in  its  selection  of  land 
of  that  character,  and  withheld  from  the  state  as  lands 
granted  expressly  in  aid  of  railroad  construction  within  its 
limits."  Again,  in  Rogers  Docomotive  Mach,  Wovlcs  v. 
American  Emigrant  Co.,  164  U.  S.  559  (17  Sup.  Ct.  Rep. 
188,  41  L.  Ed.  552),  appealed  from  this  court,  the  decisions 
were  exhaustively  reviewed,  and  that  court,  speaking:  through 
Mr.  Justice  Harlan,  said:  "The  emigrant  company  lays 
much  stress  upon  that  clause  of  the  railroad  act  of  1856  ex- 
empting from  its  operation  all  lands  previously  granted  by 
the  United.  States  for  any  purpose.  And  upon  this  founda- 
tion it  rests  the  contention  that  no  lands  embraced  by  the 
swamp  act  of  1850  could,  under  any  circumstances,  be  with- 
drawn from  its  operation,  and  certified  to  the  state  under  the 
railroad  act  of  1856.  This  contention  assumes  that  the 
lands  in  controversy  were,  within  the  meaning  of  the  act  of 
1850,  swamp  and  overflowed  lands.  But  that  fact  was  to  be 
determined  in  the  first  instance  by  the  secretary  of  the  inter- 
ior. It  belonged  to  him,  primarily,  to  identify  all  lands  that 
were  to  go  to  the  state  under  the  act  of  1850.  When  he 
made  such  identification — then  and  not  before — the  state 
was  entitled  to  a  patent,  and  on  such  patent  the  fee-simplo 
title  vested  in  the  state.     The  staters  title  was  at  the  outser 

an  inchoate  one,  and  did  not  become  perfect,  as  of  the 
3  date  of  the  act,  until  a  patent  was  issued.     But  it 

is  equally  clear  that  when  the  secretary  of  the  in- 
terior certified,  in  1858,  that  the  lands  in  controversy  in- 
ured to  the  state  under  the  railroad  act  of  1856,  he,  in  ef- 
fect, decided  that  they  were  not  embraced  by  the  swamp 
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land  act  of  1850.  *  *  *  The  state  was  entitled  to  the 
lands  either  under  the  act  of  1850  or  under  that  of  1856. 
It  was  open  to  it,  before  accepting  the  landfi  under  the  rail- 
road act,  to  insist  that  they  be  passed,  under  the  act  of  1850^ 
as  swamp  and  overflowed  lands.  No  such  claim  was  made. 
The  state — the  party  primarily  interested,  and  with  whom 
the  land  department  directly  dealt^ — accepted  the  lands  un- 
der the  act  of  1856,  and  therefore  not  as  inuring  to  it  as 
swamp  and  overflowed  lands,  within  the  meaning  of  the  act 
of  1850,  and,  as  just  stated,  has  never  repudiated  its  action 
of  1858,  nor  sought  to  have  reopened  the  question  necessar- 
ilv  involved  in  the  action  of  the  secretarv  when  he  certified 
the  lands  to  the  state  under  the  act  of  1856.  It  would  seem 
that,  upon  every  principle  of  justice,  the  action  of  the  sec- 
retary of  the  interior  in  certifying  these  lands  to  the  state 
under  the  act  of  1856  should  not  be  disturbed.  The  fact 
that  his  certification  was  made  subject  'to  any  valid  inter- 
fering rights  which  may  exist  to  any  of  the  tracts'  embraced 
in  his  certificate  does  not  affect  this  conclusion.  That  res- 
erv^ation  could  not  have  referred  to  any  rights  which  the 
state  acquired  or  could  have  asserted  under  some  other  act 
of  congress  than  that  of  1856.  Certainly  it  was  not  in- 
tended by  the  interior  department  to  certify  the  lands  under 
the  railroad  act  of  1856,  subject  to  the  right  of  the  state, 
while  holding  them  under  that  certificate,  to  claim  them  un- 
der some  other  and  prior  act.  The  action  of  the  department 
in  1858  was  intended  to  be  final,  as  between  the  United 
States  and  the  state,  in  respect  to  the  lands  then  certified  as 
railroad  lands.  If  the  state  considered  the  lands  to  be  cov- 
ered by  the  swamp-land  act,  itB  duty  was  to  surrender  the 

certificate  issued  to  it  under  the  railroad  act.  It 
4  could  not  take  them  under  one  act,  and  while  holding 

them  under  that  act,  pass  to  one  of  its  counties  the 
right  to  assert  an  interest  in  them  under  another  and  dif- 
ferent act" — and,  after  declaring  the  grantees  would  be  in 
no  better  situation  than  the  state,  concluded :    'H^e  are  of 


122  You:yo  V.  Charnquist.  [114  Iowa 

the  opinion  that  the  supreme  court  of  Iowa  did  not  give  prop- 
er effect  to  the  action  of  the  interior  department  in  1858. 
It  should  have  been  adjudged  that,  so  far  as  the  lands  in 
controversy  are  concerned,  the  plaintiffs,  claiming  under 
the  county  of  Calhoun  and  the  state,  as  well  as  under  the  act 
of  1850,  were  concluded  by  the  act  of  the  secretary  of  the 
interior  when  he  certified  such  lands  as  inuring  to  the  state 
under  the  railroad  act  of  1856,  and  by  the  act  of  the  state 
in  accepting  and  retaining  the  lands  under  that  act.  Con- 
sequently the  suit  should  have  been  dismissed  for  want  of 
equity,  with  costs  to  the  respective  defendants."  See  also. 
Brown  v.  HiichcocJc,  173  TI.  S.  473  (19  Sup.  Ct.  Rep.  485, 
43  L.  Ed.  772).     The  result  of  these  decisions  is 

5  that  the  ruling  of  the  interior  department  on  the 
issue  as  to  whether  the  land  is  of  a  character  such  as 

to  bring  it  within  the  swamp-land  act  must  be  treated  as  a 
finality,  and  that  this  issue  is  necessarily  involved  in  certi- 
fying lands  to  the  state  under  the  railroad-land  grant  of 
1856.  The  time  within  which  swamp  and  overflowed  lands 
are  to  be  patented  to  the  state  is  not  fixed  by  the  act  of 
1850,  nor  is  there  such  limitation  in  the  land  grant  under 
consideration.  It  might  then  have  been  passed  upon  by  the 
interior  department  as  late  as  1891,  and  under  the  decisions 
of  the  federal  court  the  certification  of  the  40  acres  in  con- 
troversy to  the  state  for  the  railroad  company,  if  the  result 
of  a  proper  hearing  on  due  notice,  is  to  be  regarded  as  a  de- 
termination that  it  was  not  within  the  swamp-land  grant, 
and  that  decision  may  not  be  questioned  by  parol  evidence. 
II.  The  defendant  pleads  that  he  has  been  in  adverse 
possession  for  more  than  10  years.  But  up  to  1891  the  le- 
gal title  was  in  the  United  States,  and  it  is  well  established 
that  neither  the  plea  of  laches  nor  that  of  the  statute 

6  of  limitation  is  of  any  avail  against  the  general  gov- 
ernment.  U.  S.  v.  Insley,  130  TI.  S.  263  (9  Sup.  Ct. 

Eep.  485,  32  L.  Ed.  968) ;  U.  S.  v.  Dalles  Military  Road 
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Co,,  140  U.  S.  599  (11  Sup.  Ct  Kep.  988,  35  L.  Ed.  560). 
Had  this  land  been  in  the  place  limits,  a  different 

7  question  would  have  been  presented.     As  it  was  be- 
yond six  miles  from  the  line  of  definite  location,  its 

selection  and  certification  were  necessary  to  pass  any  title. 
III.     The  jurisdiction  of  the  department  of  interior 
to  pass  on  any  question  relating  to  the  title  to  this  land  is 
challenged  on  the  ground  that  there  is  no  aflSrmative  show- 
ing of  notice  of  the  proceedings  to  the  defendant,  or 

8  those  under  whom  he  claims.     It  is  to  be  said  in  re- 
sponse to  this  that  the  proceedings  were  pending  and 

the  grant  in  process  of  adjustment  before  defendant  took 
possession  of  the  land.  The  selection  was  made  in  1878, 
six  years  before  the  void  tax  deed  to  Rhomberg.  The  legal 
title  never  passed  to  Kerfoot.  He  has  made  no  claim  to 
the  land  since  1874,  and  is  not  now  complaining.  As  the 
state  accepted  the  certificate  under  the  railroad  grant,  it 
cannot  be  heard  to  object  that  the  tract  was  not  transferred 
to  it  under  another  grant  instead,  without  first  tendering 
back  the  certificate,  or  in  some  way  declining  to  accept  tho 
land  thereunder.  Rogers  Locomotive  Mach.  Works  v. 
American  Emigrant  Co.,  supra.  As  Rohmberg  obtained 
the  tax  deed  six  years,  and  defendant  went  into  possession 
under  his  quitclaim  deed  nine  years,  after  the  selection  of 
the  lands  by  the  railroad  company,  and  pending  the  decision 
of  the  department,  Avhatever  rights  either  acquired  were  sub- 
ject to  the  adjustment  of  the  grant  of  1856,  and  the  decision 
as  to  who  was  entitled  to  the  lands  selected.  Neither  then 
was  entitled  to  notice. 

IV.  But  it  is  contended  that  the  railroad  company 
has  been  guilty  of  laches.  Its  road  was  completed  through 
Webster  county  in  1869,  and  it  was  entitled  to  this  land,  if 

at  all,  at  that  time.     The  excuse  made  is  that  before 
9  the  decision  in  Wolcott  v.  Navigation  Co.,  5  Wall. 

681  (18  L.  Ed.  689),  the  company  supposed  it  had 
acquired  all  the  land  earned.     But  the  opinion  in  that  case 
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was  filed  May  13,  1867,  and  the  selection  of  these  lands  was 
not  made  until  1878 — eleven  years  thereafter,  and  nine 
years  after  the  completion  of  the  road.  Its  agent,  Ragan, 
then  demanded  certification  to  the  state,  but  a  rule  of  the 
department  required  that  this  be  not  made  within  six  months 
after  the  selection.  Again,  in  March,  1879,  he  urged  ac- 
tion, but  this  was  refused  until  it  might  be  "ascertained 
whether  the  said  company  has  not  received  an  excess  of  in- 
denmity  lands  under  its  grant."  The  matter  was  then 
placed  in  hands  of  attorneys  at  Washington.  What  they 
did  appears  in  four  letters  addressed  to  Kagan,  dated  Octo- 
ber 31,  1882,  April  24,  1883,  September  11,  1883,  and 
September  10,  1884,  respectively,  in  which  he  is  assured  they 
had  repeatedly  pressed  the  matter  upon  the  attention  of  the 
department.  In  the  last  it  is  said,  "The  clerk  making  the 
computation  has  reached  a  partial  conclusion,"  naming  it, 
Eagan  again  visited  the  land  commissioner  in  October,  1884, 
but  was  informed  on  June  4th  of  that  year  that  "nothing 
could  be  done  until  the  grant  was  fully  figured  over  by  the 
aid  of  a  diagram."  ^Nothing  further  was  attempted  until 
1887,  when,  to  a  formal  letter  asking  for  the  certification, 
the  commissioner  responded:  "This  oflice  must  decline  to 
certify  any  more  lands  for  the  use  of  the  Dubuque  &  Sioux 
City  Railroad  Company  until  after  a  final  adjustment  of  its 
grant,  for  the  reason  that  said  company  has,  it  is  believed, 
received  all  the  lands  to  which  it  is  entitled.  The  adjust- 
ment will  be  completed  as  early  as  practicable."  In  re- 
sponse to  another  inquiry  made  in  September,  1889,  he  was 
adivised  that  the  adjustment  of  the  grant  had  just  been  sub- 
mitted to  the  secretary  of  the  interior  "for  his  consideration 
and  action  under  the  act  of  congress  approved  March  3, 
1887."  Eagan  again  visited  Washington  in  October,  1889, 
when  he  was  advised  that  the  matter  "would  be  taken  up  in 
the  course  of  the  business  of  the  office" ;  and  again,  in  the 
spring  of  1891,  he  was  promised  by  the  secretary  of  the  in- 
terior "that  the  matter  should  be  soon  attended  to."     In  No- 


May  1901]  Young  v.  Charnquist.  125 

yember,  1891,  certification  was  made.  The  only  delay  un- 
explained is  that  prior  to  1878.  But  no  one  was  injured  by 
that.  Xeither  Kerfoot,  who  then  claimed  the  land,  nor  any 
one  under  him,  is  now  complaining.  The  pretended  title 
under  which  the  defendant  claims  originated  at  the  tax  sale 
of.  1879.  At  that  time  selections  had  been  made  by  the 
railroad  company.  ^Vhat  was  done  subsequently  clears,  as 
we  think,  that  company  of  any  want  of  diligence.  The  de- 
lays were  incident  to  the  transaction  of  the  business  in  the 
government  offices.  The  letters  of  the  commissioner  in 
1884  and  1887  show  conclusively  tliat  nothing  might  have 
been  accomplished  by  greater  persistence  on  the  part  of  the 
company  or  its  agent.     Moreover,  it  is  to  be  noted 

10  that  defendant  is  not  in  a  situation  to  complain  of 
anything  that  had  occurred  prior  to  the  time  he  ob- 
tained the  deed  from  Ehomberg,  in  August,  1887.  He  ac- 
quired nothing  under  that  deed.  (1)  As  title  had  never 
passed  from  the  government  the  land  was  not  taxable.  (2) 
If  the  land  were  taxable,  the  tax  deed  to  Rhomberg,  his 
grantor,  was  invalid  because  of  the  failure  to  give  notice  to 
the  person  in  whose  name  the  land  was  taxed.  Heaton  v. 
Knight,  63  Iowa,  686;  Id.  65  Iowa,  434;  Reed  v,  Thomp- 
son, 56  Iowa,  455;  Kessey  v.  Connell,  68  Iowa,  430.  (3) 
He  took  possession  under  a  quitclaim  deed,  and  therefore  is 
not  entitled  to  protection  against  prior  equities.  Steele  v. 
Bank,  79  Iowa,  339 ;  V^iclcam  r.  Ilenthorn,  91  Iowa,  242. 
Title  was  in  the  government,  and  the  secretary  of  the  in- 
terior was  then  withholding  this  and  other  lands,  pending 

the  adjustment  of  the  grant  prior  to  and  after  the  act 

11  of  congress  approved  March  3,  1887.     Apparently, 
from  that  time  till  certification  of  the  land  to  the 

state  matters  took  their  usual  course  in  the  department  of 
interior,  and  nothing  the  company  might  have  done  could 
have  hastened  the  action  of  the  secretary.  There  was,  then, 
no  laches  of  which  defendant  might  complain  prior  to  'No- 
vember  14,  1891.     This  action,  however,  was  not  begun  un- 


126  Spencer  v.  Berxs.  [114  Iowa 


til  April  30,  1898.  But  cases  were  pending  in  court  in- 
volving some  of  the  lands  included  in  the  supplemental  list. 
See  Young  v.  Hanson,  95  Iowa,  717,  in  which  opinion  was 
filed  October  15,  1895,  and  Bourne  v.  Ragan,  96  Iowa,  56G, 
opicion  filed  January  22,  1896.  Later  that  year  (Decem- 
ber 7,  1896)  the  opinion  of  the  supreme  court  of  the  United 
States  in  Rogers  Locomotive  Mach,  Works  v.  American  Emi- 
grant Co.  was  announced.     The  plaintiff  thereupon 

12  immediately  began  negotiations  for  the  adjustment 
of  the  adverse  claims  to  this  land,  and,  when  these 

failed;,  instituted  this  suit.  Under  the  circumstances  shown, 
we  think  the  period  of  the  statute  of  limitations  should  con- 
trol, and  plaintiff  be  accorded  the  right  to  maintain  an  ac- 
tion begun  within  10  years  from  the  time  of  acquiring  title. 
We  are  not  to  be  understood  as  exonerating  the  railroad  com- 
pany from  guilt  of  laches,  when  urged  by  an  owner  in  a  sit- 
uation to  complain.  On  the  contrary,  see  Bourne  v.  Ragan, 
96  lotva,  566;   Young  v.  Hanson,   95  Iowa,   717. 

13  'Teaches"  is  a  relative  term,  and  what  we  do  hold  is 
that  the  defendant  is  not  in  a  situation  to  complain 

of  any  delay  in  the  matter  of  selecting  the  tract  in  contro- 
versy under  the  railroad  grant  and  that  since  then  there  has 
not  been  such  procrastination  as  to  justify  denial  of  relief 
prayed. — ^Rbysbsed. 


G.  M.  Spencer,  Appellant,  v.  G.  T.  Berns  and  Mrs.  G.  T. 

Berns. 

Default:  jubisdiction:  Motion  and  showing  to  set  aside.  Where 
the  court  has  no  Jurisdiction  to  render  a  default  Judgment  hy 

8  reason  of  want  of  service  on  defendant  such  Judgment  may  he 
set  aside  on  motion,  though  defendant  does  not  plead  forthwith 
or  file  an  atSdavit  of  merits,  as  required  hy  Code,  section  3790, 
as  a  condition  of  setting  aside  the  default. 
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Same:  Motion  is  direct  attack,    A  motion  to  set  aside  a  default 
4    is  a  direct  and  not  a  collateral  attack  on  the  Judgment 

Original   Notice:     substituted  service:     Jurisdiction,     Service  of 

1  an  original  notice  at  defendant's  home,  on  a  person  not  a  mem- 
3    ber  of  defendaaCs  family,  and  not  residing  at  her  house,  is  in- 
sufficient to  give  jurisdiction. 

Review  on  Appeal:      finding  of  facts.     Where  a  finding  of  fact 

2  by  the  court  is  supported  by  the  evidence,  it  will  not  be  dis- 
turbed on  appeal. 

^Appeal  from  Polk  District  Court, — Hon.  W.  F.  Conrad, 

Judge. 

Monday,  May  20,  1901. 

The  plaintiff  obtained  a  judgment  by  default  against 
both  defendants  on  the  seventh  day  of  January,  1899.  On 
the  thirtieth  day  of  March,  1899,  Mary  A.  Berns,  the  wife 
of  6.  T.  Berns,  filed  a  motion  to  set  aside  the  default  as  to 
her,  on  the  ground  that  no  notice  of  suit  was  ever  served 
on  her.  The  motion  was  sustained,  and  the  judgment  and 
default  set  aside  as  to  this  defendant.  The  plaintiff  appeals. 
— Affirmed. 

8.  0.  Van  Auken  and  H,  A,  Kroeger  for  appellant. 

Howe  &  Miller  for  appellees. 

SiiERWiN,  J. — The  service  on  Mary  A.  Berns  was  by 

leaving  a  copy  at  her  home  with  one  Walter  Berns,  she  not 

« 

being  present.    It  was  claimed,  and  the  trial  court  so  found, 
that  said  Walter  Berns  was  not  a  member  of  her  fam- 

1  ily,  nor  of  the  family  of  her  husband,  but  that  he  re- 
sided some  distance  therefrom.     This  finding  of  fact 

by  the  trial  court  is  supported  by  the  evidence,  and  we  will 
not  disturb  it,  under  the  well-settled  rule  that  the 

2  trial  court  has  a  wide  discretion  in  such  matters, 
which   will   not   be   interfered   with   unless  abused. 

There  was  no  service  on  Mary  A.  Berns,  and  hence  the  court 
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had  no  jurisdiction  to  enter  default  or  render  judgment 
against  her.  Harmon  v.  See,  6  Iowa,  171 ;  Lyon  v.  Thomp- 
son, 12  Iowa,  183 ;  Le  Grand  v.  FairalL  86  Iowa,  211. 

The  appellant  contends,  however,  that  the  motion  to  set 

aside  the  default  should  not  have  been  sustained:     (1)    For 

the  reason  that  the  said  Mary  A.  Berns  did  not  comply  with 

section  3790  of  the  Code,  which  requires  the  defend- 

3  ant  to  plead  forthwith  and  file  an  affidavit  of  merits.  A 
number  of  cases  are  cited  in  support  of  this  position, 

but  upon  examination  they  will  be  found  to  be  cases  where 
there  was  in  fact  service,  but  it  was  in  some  respects  irregular. 
The  rule  does  not  apply  where  there  was  no  service,  as  in  tliis 
case.  Arnold  v.  Ilawley,  67  Iowa,  313;  Henkle  v.  Holmes, 
97  Iowa,  695;  Hoitt  v.  Skinner,  99  Iowa,  360.  (2)  Be- 
cause a  motion  will  not  lie  to  set  aside  a  default.  It  must 
be  sought  "on  appeal  or  by  direct  pnx^eedings."  A 

4  motion  to  set  aside  a  default  is  a  direct  proceeding 
as  much  as  would  be  an  action  in  equity.     Whet- 

done  V.  Whefstone^  31  Iowa,  2S1;  Lyon  v.  Yanatta,  35 
luwa,  521.  But,  if  the  motion  were  a  collateral  attack  it 
would  not  for  that  reason  bo  bad,  for  a  void  judment  may  be 
thus  assailed.  Kitsmiller  v.  Kitchen,  24  Iowa,  163;  Lyon 
V,  Vanatta,  sujyra.  That  a  void  judgment  may  be  set  aside 
on  motion  has  been  held  in  Allen  v.  Rogers,  27  Iowa,  106 ; 
Harshey  v,  Blachmarr,  20  Iowa,  161;  Shelley  v.  Smith,  50 
Iowa,  543.  In  fact,  it  would  seem  to  be  a  sound  rule  that 
a  void  judgment  may  be  set  aside  at  any  time,  unless,  per- 
haps, innocent  persons  might  plead  laches  which  would  de- 
feat such  action.  Jordan  i\  Brown,  71  Iowa,  421.  Many 
cases  are  cited  to  the  effect  that  the  court  determined  from 
the  notice  before  it  that  it  had  jurisdiction,  and  that  it  was 
therefore  an  adjudication  which  could  only  be  corrected  on 
appeal.  These  cases  are  not  in  point,  as  we  have  heretofore 
shown.     The  order  setting  aside  the  default  is  affirmed. — 
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T.  E.  Caowin,  Appellee,  v.  The  Chicago  &  ITobthwest- 
EBis^  Railway  and  A.  D.  Hannigan,  Appellants. 

Forcible  Entry  and  Detainer:  issues  involved.  The  right  of  poa- 
1  session  cannot  be  determined  in  an  action  of  forcible  entry 
3    and  detainer. 

Same,    The  action  was  properly  dismissed  as  to  H.,  since  he  was 
1    not  guilty  of  any  acts  which  would  make  him  liable  for  forcible 
4-5  entry  or  detained. 

Modification  of  Judgment:  H.  and  plaintiff  owned  land  as  tenants 

1  in  common,  which  adjoined  the  defendant's  right  of  way,  and 
H.  gave  defendant  an  option  to  purchase  his  interest.    Defend- 

2  ant  entered  on  the  land,  and  began  removing  dirt  to  build  the 
5  track  on  its' adjoining  right  of  way,  and  plaintiff  brought  forci- 
ble entry  and  detainer  against  both  H.  and  defendant  Sub- 
sequently H.  deeded  'his  interest  to  defendant  The  court  en- 
tered an  order  compelling  the  defendant  to  remove  not  only 
from  the  land  in  controversy,  but  also  from  its  original  right 
of  way.  Held  that  it  was  not  error  to  modify  the  order  by  con- 
fining it  to  the  land  in  controversy. 

^Appeal  from  Marshall  District  Court. — Hon.  Obsd  Cas- 
well, Judge. 

Monday^  May  20,  1901. 

Action  of  forcible  entry  and  detainer.  The  trial  court 
ordered  that  writ  of  remoT^al  issue  against  the  railway  com- 
pany, and  dismissed  the  action  as  to  defendant  Hannigan. 
Both  parties  appeal ;  but,  as  the  railway  company  first  per- 
fected itfl  appeal,  it  will  be  called  "appellant" — Affirmed, 

Binford  &  Snellvng  and  Hubbard,  Dawley  &  Wheeler 
for  appellant. 

A.  C.  Daly  for  appellee. 

Deemeb,  J. — The  case  "was  tried  on  an  agreed  state- 
ment of  facts,  from  which  it  appears  that  plaintiff  and  do* 
Vol.  114  la— 9 
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fendant  Hannigan  were  tenants  in  common,  each  owning 
an  undivided  half  interest  in  some  land  in  Marshall  county ; 
that  defendant  railway  company  owns  and  operates  a  line  of 
railway  which  runs  through  this  land;  that  in  May 

1  1899,  defendant  secured  an  option  from  Hannigan 
for  the  purchase  of  his  interest  in  a  portion  of  the  land 

owned  by  the  tenants  in  common  adjoining  the  railway  right 
of  way;  and  that  on  the  next  day  the  railway  company 
elected  to  take  the  land  under  the  option,  and  entered  into 
the  possession  thereof  with  plaintiff,  Hannigan  being  in  the 
joint  occupancy  thereof  with  his  co-tenant  Thereafter  de- 
fendant railway  company,  being  in  possession,  employed  a 
large  force  of  men  to  remove  dirt  from  the  land  with  which 
to  build  a  roadbed.  Plaintiff  notified  the  defendant  to  de- 
sist, but  it  failed  to  do  so,  and,  after  giving  various  notices, 
he  (plaintiff)  commenced  this  action  of  forcible  entry  and 
detainer.  Thereafter  defendant  paid  Hannigan  for  the  land 
on  which  it  had  secured  the  option,  and  received  a  deed 
from  him  describing  the  property  conveyed  by  metes 

2  and  boimds.     The  trial  court  entered  a  judgment  of 
removal  against  the  railway  company,  which  would 

have  compelled  it  to  abandon  not  only  the  land  in  contro- 
versy that  it  had  acquired  from  Hannigan,  but  also  its  old 
right  of  way,  about  which  there  was  no  controversy.  The 
trial  court's  attention  being  called  to  the  broad  language  of 
the  decree,  it  modified  the  same  by  making  the 
order  apply  simply  to  the  land  the  railroad  com- 
pany had  acquired  from  Hannigan.  Plaintiff  ap- 
pealed from  the  modification  of  the  original  judg- 
ment The  appellant  railway  company  has  abandoned 
its  appeal,  and  the  only  question  in  the  case  is  the  validity 
of  the  modification  order.  From  a  careful  reading  of  the 
record,  we  are  satisfied  that  the  only  real  contention  in  the 
case  was  over  the  right  to -the  possession  of  the  strip  of  land 
conveyed  by  Hannigan  to  his  co-defendant,  the  railway  com- 
pany.    Plaintiff  contended  that  the  conveyance  was  void. 


May  1901]      Cagwin  v.  C.  &  K  W.  Rt.  Co.  131 

because  it  described  property  by  metes  and  bounds  that  tbero- 
tofore     and    at   the   time   belonged   to   tenants   in 

3  common.    The  right  of  poesession  cannot  be  deter- 
mined in  an  action  of  forcible  entry  and  detainer. 

The  question  involved  is  the  fact  of  possession,  not  the  right 
Stephens  v.  McCloy,  t36  Iowa,  659.  It  appears  from  the 
agreed  statement  of  facts  that  plaintiff  was  in  possession  with 
Hannigan  as  a  tenant  in  common  before  the  option  was  se- 
cured by  the  railway  company,  and  that  he  was  also  in  pos- 
session with  the  railway  company  after  it  secured  the  option. 
The  railway  company  simply  entered  into  the  joint  posses- 
sion of  the  land  with  the  plaintiff,  and,  with  the  consent  of 
Hannigan,  took  his  place,  and  now  stands   in  his 

4  shoes.     The  validity  of  the  conveyance  from  Hanni- 
gan to  the  railway  company  is  not  controlling,  for  it 

must  appear  that  defendant  by  force,  fraud,  intimidation, 

or  stealth  entered  upto  the  prior  actual  possession  of  another. 

The  order  of  removal  is  doubtful,  to  say  the  least. 

5  But,  however  this  may  be,  the  court  did  not  err  in 
modifying  the  original  order,  for  there  is  no  evi- 
dence to  show  that  defendant  enter^  upon  the  possession  of 
any  land  owned  in  common,  save  that  described  in  the  op- 
tional contract,  that  was  afterwards  conveyed  to  the  railway 
company.  The  judgment,  as  finally  rendered,  ordered  de- 
fendant's removal  from  the  premises  covered  by  the  option 
and  deed,  and  plaintiff  has  nothing  to  complain  of.  The 
judgment  dismissing  the  petition  as  to  Hannigan  was  clearly 
right.  Hannigan  was  not  guilty  of  any  such  acts  as  would 
give  plaintiff  a  right  of  action  for  forcible  entry  or  detention. 
The  judgment  is  on  both  appeals  affibmed. 
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\S2   A.  C.  Pakno  V.  Iowa  Meechants  Mutuai*  Insubanob 

Company,  Appellant 

Insurance:    false  representations*  Burden  of  proof.    Where  the 
2    defendant  in  an  action  on  a  fire  policy  pleads  false  representa- 
tions in  plaintiff's  application,  it  has  the  burden  of  showing 
them. 

pleading  Estoppel:     fillino  of  application  by  insurance  aoent: 
Confession  and  avoidance.    Where  the  defendant  in  an  action 

1  on  a  fire  policy  pleads  false  representations  and  warranties  of 

2  plaintiff,  made  in  the  application,  a  reply  which  pleads  aa  an. 
estoppel,  facts  showing  that  the  defendant's  agent  did  not  write 
the  answers  as  made  hy  the  plaintiff,  and  that  the  latter  had 
no  knowledge  thereof,  is  sufficient,  without  a  denial  or  admis- 
sion of  the  facts  pleaded  by  the  defendant. 

Incorrect  filling  of  application  by  agent;  Parol  evidence.  Where 
the  defendant  in  an  action  on  a  fire  policy  pleads  false  repre- 

3  sentations  and  warranties  in  plaintiff's  application,  parol  evi- 
dence that  defendant's  agent  did  not  correctly  record  plaintiff's 
answers  is  admissible  to  estop  the  defendant  from  relying  on 
the  alleged  breach  of  warranty. 

Same.  .  The  admission  of  such  oral  evidence  is  not  a  violation  of 

3  the  rule  prohibiting  the  contradiction  of  a  written  contract  by 
oral  evidence. 

contract  as  to  constructive  notice.  A  provision  in  a  fire  policy 
that  any  knowledge  of  the  agent  not  contained  in  the  applica- 
6  tion  shall  not  be  binding  on  the  company  does  not  prevent  the  in- 
sured, in  an  action  on  the  policy,  in  which  his  false  representa- 
tions and  warranties  are  relied  on  as  a  defense,  from  showing 
that  his  answers  were  true,  but  were  wrongly  recorded  by  the 
agent  of  the  company. 

Same:  Articles  of  incorporation  of  mutual  company.  The  articles  of 
incorporation  of  a  mutual  fire  insurance  company,  which  pro- 
vide that  each  policy  holder  shall  be  a  member  of  the  company^ 
and  which  requires  true  answers  to  questions  in  applications, 

4  do  not  prevent  plaintiff,  who  takes  a  renewal  policy  from  show- 
ing in  an  action  thereon,  in  which  the  company  relies  upon  the 
defense  of  false  representations  and  warranties,  that  his  an- 
swers were  correct,  but  were  incorrectly  recorded  by  the  agent 
of  defendant 

Review  on  Appeal:     conflict  in  testimony.    Where  the  evidence 
6    is  confiicting,  the  findings  of  the  trial  court  will  not  be  dls- 
turbed  on  appeal. 
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*  Appeal  from  Butler  District  Court. — ^Hon.  O.  H.  Kelt-bt, 

•  Judge. 

Monday,  Mat  20,  1901. 

Action  upon  a  policy  of  fire  insurance  on  a  stock  of 
goods,  store  fixtures,  and  furniture.  A  jury  being  waived 
there  was  a  trial  to  the  court,  and  from  a  judgment  in  plain- 
tiff*s  favor  defendant  appeals. — Affirmed. 

Oeo.  M.  Craig  and  Courtright  &  Arhuchle  for  appel- 
lant 

M.  Hartness  for  appellee. 

Waterman,  J. — Plaintiff  brought  suit  in  May,  1899, 
on  the  policy,  attaching  as  an  exhibit  a  copy  of  the  applicar 
tion  to  which  her  name  was  appended.     This  application 

recites  that  the  signer  has  read*  its  contents,  and  war- 
1  rants  and  agrees  that  the  statements  of  fact  therein 

are  true.  In  its  answer  defendant  set  out  certain  pro- 
visions of  its  articles  of  incorporation,  which  may  be  sum- 
marized as  follows:  All  persons  whose  property  is  insured 
are  members  of  the  company  during  the  terms  of  their  res- 
pective policies.  Applicants  for  insurance  shall  state  the 
true  value  of  the  property  to  be  insured,  and  the  amount  of 
incumbrance  on  the  same,  if  any.  It  is  then  averred  in  the 
answer  that  plaintiff  falsely  and  fraudulently  represented 
in  her  written  application  for  the  insurance  that  the  prop- 
erty was  unincumbered,  when  in  fact  it  was  mortgaged  for 
the  sum  of  $500,  and  that  she  stated  that  the  last  inventory 
of  such  property,  taken  shortly  before  the  application, 
showed  its  value  to  be  $960,  when  in  truth  and  in  fact  such 
inventory  showed  the  value  of  the  stock  then  on  hand  to  be 
only  $694.54.  Further,  it  is  alleged  that  defendant  had  no 
knowledge  of  the  falsity  of  these  statements  until  after  the 
loss.  Plaintiff  filed  a  reply  to  this  answer,  setting  up  that 
the  application  was  filled  out  by  one  Kingsbury,  a  soliciting 
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agent  of  drfendant;  that  plaintiff's  husband,  who  acted  for. 
her  and  affixed  her  name  to  the  application,  told  Kingsbury 
of  the  existence  of  the  mortgage;  that  Kingsbury  was  also 
told  that  the  total  value  of  the  property  upon  which  the  insur- 
ance was  sought  was  $9G0,  as  shown  by  an  inventory  taken 
in  January,  1898,  and  that  its  then  value  was  $900,  but  he 
was  not  told  that  this  was  the  value  of  the  stock  of  goods 
alone.  Plaintiff  avers  that  her  husband  did  not  read  the 
application,  and  neither  he  nor  she  knew  that  said  answers 
were  not  correctly  written  until  after  the  loss  occurred.  To 
this  reply  there  was  a  demurrer,  which  was  overruled,  de- 
fendant's exception  being  duly  preserved.  Evidence  was 
then  taken,  and  judgment  rendered  in  plaintiff's  favor  on 
the  merits  of  the  case.  The  demurrer  is  quite  lengthy.  We 
shall  not  set  it  out.  The  issues  which  it  presents  will  suf-» 
ficiently  appear  as  we  take  up  the  questions  in  the  order 
presented  in  argument. 

I.  It  is  insisted  the  matter  contained  in  the  reply  is 
insufficient^  because  there  is  no  denial,  and  neither  is  there 
a  confession  with  the  avoidance.    Where  one  sets  up  matter 

of  waiver  or  estoppel  in  a  reply,  we  do  not  under- 
2  stand  that  he  must  couple  with  it  a  denial.     The  law 

denies  all  affirmative  allegations  of  an  answer,  save 
where  a  counterclaim  is  pleaded.  Cassidy  v.  Caton,  47  Iowa, 
22.  Manifestly,  plaintiff  did  not  wish  to  confess  the  aver- 
ments of  the  answer.  She  intended  to  deny  their  truth  and 
set  up  matter  which  would  estop  defendant  from  proving 
the  answers  that  appeared  on  the  face  of  the  application. 
The  law  made  the  denial,  and  the  reply  set  out  the  facts  con- 
stituting the  estoppel.  This  we  understand  to  be  proper. 
Hay  V.  Frazier,  49  Iowa,  454.  Indeed,  we  are  inclined  to 
think  no  reply  was  necessary  here.  The  burden  was  on  de- 
fendant to  establish  that  plaintiff  had  returned  the  answers 
alleged.  The  introduction  of  the  application  would  have 
established  this,  but  prima  facie  only ;  for,  as  we  shall  pre- 
sently see,  under  the  doctrine  which  prevails  in  this  state  it 
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could  be  shown  by  plaintiff  that  such  answers  were  incor- 
rectly recorded  by  defendant's  agent.  As  to  there  being  no 
necessity  for  a  reply,  see  Crittenden  v.  Insurance  Co.,  85 
Iowa,  652,  657. 

II.  Appellant's  next  contention  is  that  the  matter  of 
estoppel  is  not  susceptible  of  proof,  because  it  would  neces- 
sitate the  contradiction  of  the  terms  of  a  writing  by  parol 

evidence.  It  is  the  rule  in  this  state  that  where  the 
3  assured  has  returned  truthful  answers  to  the  agent  of 

the  company,  who  has  recorded  them  incorrectly  in 
the  application,  the  facts  may  be  shown  by  oral  evidence,  to 
estop  the  company  from  setting  up  the  statements  in  the  ap- 
plication as  a  defense.  WarshawJey^  v.  Insurance  Co.,  98 
Iowa,  221 ;  Carey  v.  Insurance  Co.,  97  Iowa,  619 ;  McComb 
V.  Insurance  Co.,  83  Iowa,  247 ;  Jamison  v.  Insurance  Co,, 
85  Iowa,  229;  Reynolds  v.  Insurance  Co.,  80  Iowa, 
563;  Key  v.  Insurance  Co.,  77  Iowa,  174;  Don- 
nelly V.  Insurance  Co.,  70  Iowa,  693.  The  court 
holds  the  parol  evidence  in  such  a  case  is  not  in- 
troduced for  the  purpose  of  contradicting  the  writ- 
ten contract,  but  only  to  estop  the  company  from 
setting  up  as  defense  the  falsity  of  the  state- 
ments in  the  application.  It  is  sought  to  distinguish  these 
cases  on  the  ground  that  in  the  policy  in  suit-  the  answers 
of  the  applicant  were  made  warranties.  But  that  was  also 
the  fact  in  a  number  of  the  cases  in  which  the  rule  stated  has 
been  indorsed  by  this  court.  In  Stone  v.  Insurance  Co.,  68 
Iowa,  737,  in  which  the  facts  were  similar  to  those  before 
us,  it  is  said :  "It  makes  no  difference,  we  think,  that  plain- 
tiff agreed  that  the  representations  in  the  application  should 
be  r^arded  as  warranties  by  him.  He  consented  to  that 
agreement  in  the  belief  that  the  agent  had  written  down  in 
the  application  the  very  statement  he  had  made.  As  the 
agent  was  empowered  by  the  company  to  take  the  statement, 
and  acted  under  that  authority  when  he  wrote  it,  plaintiff 
was  not  charged  with  the  duty  of  seeing  to  it  that  it  was  cor- 
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rectly  taken.  He  had  the  right  to  assume  that  this  was  done. 
It  would  be  manifestly  unjust  to  hold  that  he  was  Ixmnd  ab- 
solutely by  a  statement  which  was  wrongfully  interpolated 
into  the  application  by  defendant^  and  which  he  did  not 
know  was  there  when  he  consented  to  the  agreement/'  So, 
too>  in  Warshawhy  v.  Insurance  Co,,  cited  above,  the  state- 
ments in  the  application  were  expressly  made  war- 

4  ranties.  Another  ground  of  distinction  that  is  sought 
to  be  made  is  that  this  defendant  was  a  mutual  com- 
pany, and  each  policgr  holder  was  a  member,  and  as  such 
bound  to  take  notice  of  the  articles  of  incorporation,  which 
require  true  answers  to  be  made  to  the  questions  in  the  appli- 
cation. While  each  policy  holder  is  a  member  of  defendant 
company  during  the  life  of  his  policy,  he  does  not  become 
a  member  until  the  policy  is  issued,  and  in  the  negotiations 
for  it  he  stands  in  the  relation  of  a  stranger  to  the  company. 
It  is  true  the  policy  in  suit  was  to  be  in  renewal  of  insurance 
that  plaintiff  already  had  with  defendant.  But  we  think 
that,  in  agreeing  with  her  to  take  out  a  new  membership  cer- 
tificate, the  parties  were  dealing  at  arm's  length.  The  rule 
as  we  have  stated  it  was  applied  in  the  Warshawky  Case, 
supra,  to  a  mutual  company.  See,  also,  Fitchner  v.  Fire 
Ass'Uj  103  Iowa,  276 ;  Katisal  v.  Insurance  Co.,  31  Minn.  17 

(16  N.  W.  Rep.  430).    Again,  it  is  thought  this  case 

5  should  be  taken  out  of  the  general  rule  because  the 
application  contained  this  provision:  "Any  knowl- 
edge of  the  agent  not  set  forth  in  said  application  shall  not 
be  binding  upon  the  company  in  any  respect  whatever."  This 
clause  clearly  does  refer  to  a  case  where  the  assured  is  de- 
ceived by  the  agent,  and  led  to  believe  that  the  application 
contains  the  facts  imparted  to  him.  If  it  was  meant  to  cover 
such  a  case,  it  amounts  to  no  more  than  a  declaration  by  a 
party  that  he  will  not  be  liable  for  the  fraud  of  his  agent 
committed  while  acting  within  the  scope  of  his  authority, 
and  such  a  declaration  would  be  futile. 
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III.  WLat  we  have  said  disposes  of  the  exceptions 
taken  to  rulings  on  evidence.  These  were  all  founded  upon 
come  one  or  more  of  the  positions  taken  by  appellant  as  in- 
dicated above,  and  which  we  have  foimd  untenable. 

IV.  Finally  it  is  argued  that  the  judgment  is  not  sus- 
tained by  the  evidence.     The  findings  of  the  court,  under 

our  numerous  holdings,  has  the  force  and  effect  of 
6  the  verdict  of  a  jury.    We  may  not  disturb  it  if  the 

evidence  is  in  substantial  conflict.  We  need  say  no 
more  than  that  it  is  so  here. — Affirmed. 


William  L.  Johnson  v.  The  City  of  Sioux  City^  Appel- 
lant 

Evidence:  nequgence:  Weiffht,  In  an  action  for  injuries  re- 
ceived from  a  fall  Into  a  cut  in  a  street  by  reason  of  the  fail- 

1  are  to  maintain  a  guard  rail,  evidence  as  to  buggy  tracks  at 
the  place  of  the  accident,  observed  ten  days  after  the  accident^ 
was  properly  admitted,  as  the  time  goes  only  to  weight  of  the- 
testimony. 

Relkvanct.    Where  a  street  running  southeast  intercepted  another 
street  running  north  and  south.  Just  north  of  a  cut  through 

2  which  the  latter  ran,  in  an  action  for  injuries  received  by^  fall-^ 
ing  into  the  cut  by  reason  of  the  horse  getting  out  of  the  trav- 
eled track  on  the  east  side  thereof,  while  being  driven  south 
on  the  street  running  north  and  south,  evidence  that  the  horse- 
had  been  previously  driven  over  the  road  running  southeast 
was  properly  admitted,  as  tending  to  show  why  the  horse  left 
the  traveled  track. 

DxTTT  AS  TO  streets:  Instructions.  Instructions  that  a  city  must 
maintain  its  streets  in  a  reasonably  safe  condition  for  those 
4  who  travel  thereon,  and  not  for  those  who  leave  the  highway 
or  approach  the  same  from  outside  the  limits,  are  not  objection- 
able, as  requiring  the  city  to  keep  its  street  in  repair  to  the 
whole  width  thereof. 

BeTlew  OD  Appeal.     The  supreme  court  will  not  disturb  a  verdict 

3  where  the  issues  were  fairly  and  plainly  submitted  to  the  jury^ 
and  the  evidence  supported  the  same. 
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iNSTBUcnoNs:     Incorrect  paragraphing.    Under  Cede,  section  3708, 

providing  that  the  instructions  given  shall  be  in  consecutively 

5    numbered  paragraphs,   the  incorrect  enumeration   of  the   in- 

struction  does  not  constitute  reversible  error,  in  the  absence  of 

proof  of  any  prejudice  to  appellants. 

t 

Appeal  from  Woodbury  District  Court. — ^Hon.  F.  R.  Gay- 

NOK,  Jud^e. 

Monday,  May  20,1901. 

Action  to  recover  for  personal  injuries  sustained,  as  is 
-alleged,  by  reason  of  the  negligence  of  the  defendant,  and 
•without  fault  or  negligence  on  the  part  of  the  plaintiff.  Do- 
fendant  answered,  denying  that  it  was  negligent  as  charged, 
denying  that  plaintiff  was  damaged  in  the  sum  claimed,  and 
alleging  that,  whatever  injury  plaintiff  received,  he  received 
through  his  own  fault  and  negligence.  Verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintiff  for  $3,000.  De- 
fendant appeals. — Affirmed. 

F.  E.  Oill  for  appellant, 

Argo  &  Middlehauff  for  appellee. 

Given,  C.  J. — I.  Second,  avenue,  in  the  city  of  Sioux 
City,  is  a  much  traveled  street,  running  south  from  the  busi- 
ness part  of  the  city,  and  three  miles  or  more  from  the  cen- 
ter of  the  city  is  intersected  by  Peters  avenue.  From  about 
this  intersection.  Second  avenue  passes  south  through  a  cut 
for  several  hundred  feet;  the  cut  being  about  18  feet  wido 
at  the  bottom,  about  24  at  the  top,  and  about  18  feet  deep  at 
the  deepest  point.  The  hill  being  a  gradual  rise,  it  was  pos- 
sible to  drive  up  it  for  some  distance  on  the  east  side  of  the 
cut.  On  the  night  of  September  22,  1898 — a  very  dark 
night — the  plaintiff  and  his  brother  and  brother-in-law  wei>u» 
driving  south  on  Second  avenue  in  a  single-seated,  one- 
horse  buggy.  On  reaching  the  north  end  of  the  cut,  either 
of  its  own  accord,  or  from  control  of  the  plaintiff,  who  was 
•driving,  the  horse  left  the  traveled  track  on  the  east  side 


May  1901]     Johnson  v.  City  of  Sioux  City.  189 

thereof;  and  plaintiff,  realizing  that  they  were  out  of  the 
traveled  track,  stopped  the  horse  and  got  out  of  the  buggy 
to  search  for  the  traveled  track.  He  passed  roimd  the  head 
of  the  horse  and  fell  over  the  bank  to  the  road,  some  15  feet 
below,  and  was  bo  injured  as  to  necessitate  amputation  of 
one  of  his  1^.  The  charges  of  negligence  against  the  de- 
fendant are  as  follows:  "That  the  said  negligence  consists 
in  said  city  making  and  permitting  to  be  made  a  deep  cut  or 
•excavation  within  the  limits  of  a  much  traveled  public  high- 
way, and  for  a  long  time  suffering  and  permitting  said  cut 
to  be  and  remain  without  any  fence,  guard,  railing,  or  other 
'barricade  along  the  side  of  said  cut  and  excavation  to  pre- 
vent travelers  along  said  highway  from  falling  or  driving 
into  the  saone,  and  in  not  placing,  keeping,  and  maintaining 
lights  or  other  guards  or  visible  objects  at  and  near  said  cut 
to  notify  and  warn  travelers  using  due  care  of  the  proximity 
of  said  place  of  danger,  and  in  constructing  and  maintaining 
eaid  highway  too  narrow  for  safety,  and  not  of  sufficient 
width,  and  in  constructing^  too  narrow  an  entrance  to  said 
cut,  and  in  causing  and  permitting  the  said  entrace  to  be  and 
to  remain  on  a  level  with  the  surface  of  the  ground  adjacent 
to  said  cut  j  *  *  *  and  the  said  city  of  Sioux  City  was 
Jiegligent  in  not  erecting  and  maintaining  a  fence,  railing, 
:guard,  light,  or  other  warning  at  the  entrance  to  said  cut,  so 
-as  to  guide  and  confine  plaintiff  and  other  travelers  along 
said  highway  in  the  nighttime  into  the  traveled  part  of  said 
highway  at  said  point/^ 

II.     One  Johnson  was  permitted  to  testify,  over  de- 
fendant's objection,  that  he  saw  buggy  tracks  east  of  the 
<nit  This  was  competent,  as  tending  to  show  where  the  plain- 
tiff had  driven  out  of  the  traveled  way.     The  objec- 
1  tion  seems  to  be  that  it  was  not  until  10  days  after 

the  accident  that  witness  saw  the  tracks.     He  says 
in  one  place  that  it  was  the  second  day.     The  time  goes  to 
the  weight  of  the  testimony,  and  in  either  event  it 
'S  is  not  so  great  as  to  exclude  it.  A  road  known  as  the 

'doming  Side  Eoad,"  from  the  southeast,  runs  into 
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Peters  avenue  near  its  intersection  with  Second  avenue,  and 
a  little  east  of  the  north  end  of  the  cut.  A  witness  was  asked 
if  the  horse  plaintiff  was  driving  had  been  kept  in  Morning 
Side,  and,  over  defendant's  objection,  he  answered :  "That  I 
can't  say.  He  had  been  drove  out  there  and  delivered  out 
to  people  who  wanted  him."  There  was  no  error  in  thia- 
The  horse  had  been  procured  at  a  livery  bam  that  nighty 
and  it  was  competent  to  show  that  the  horse  had  been  driven 
on  the  Morning  Side  road,  as  tending  to  show  why  he  left 
the  traveled  track  in  Second  avenue. 

III.     Counsel  discuss  at  length  and  with  numerous  ci- 
tations the  issues  of  negligence.     We  should  not  consume 
space  to  follow  these  discussions  of  facts,  as  to  do  so  will 
serve  no  desirable  purpose.     It  is  sufficient  to  say 

3  that  the  questions  whether  the  defendant  was  n^li- 
gent  as  diarged,  and  whether  the  plaintiff  was  free 

from  n^ligence  contributing  to  the  injury  complained  of^ 
were  fully,  fairly,  and  plainly  submitted  to  the  jury,  and 
that  the  verdict  has  such  support  in  the  evidence  as  that  we 
should  not  disturb  it. 

ly.     Appellant  contends  that  the  verd5ct  is  contrary 
to  the  seventh  and  fourteenth  paragraphs  of  the  instructions. 
The  court  instructed  that  it  was  the  duty  of  the  city  to  main- 
tain its  streets  in  a  reasonably  safe  condition  for 

4  those  who  traveled  thereon,  "and  not  for  those  who 
leave  the  highway  or  approach  the  road  from  outside 

the  limits  of  the  public  highway."  Appellant's  contention 
is  that  plaintiff  had  left  the  highway ;  but  that  was  disputed, 
and  the  jury  was  warranted  in  finding  that  he  had  not  left 
the  limits  of  the  highway.  It  is  said  that  these  instmo* 
tions  do  not  state  the  law  correctly,  for  that  it  is  not  the  doty 
of  the  city  to  keep  in  repair  its  streets  to  the  whole  width 
thereof.  The  instructions  are  not  to  the  contrary.  These 
instructions  refer  in  part  to  the  charge  that  defendant  was 
negligent  in  not  fencing  along  the  top  of  the  cut  to  keep  peo- 
ple from  falling  over — a  charge  that  was  practically  and 
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properly  eliminated  by  the  seventh  instruction.  If  the  de- 
fendant was  negligent^  it  was  in  not  putting  up  some  barrier 
st  the  entrance,  to  the  cut,  that  would  direct  those  traveling 
in  the  dark  into  it,  and  prevent  them  from  going  unawares 
up  the  sides. 

V.  Appellant  complains  that  the  instructions  were  not 
numbered  as  required  by  section  3708  of  the  Code.  Thej^ 
were  plainly  paragraphed,  but  not  consecutively  numbered. 

They  are  consecutively  numbered  to  and  including 
No.  12.  Then«  by  oversight  the  next  is  numbered  14  in- 
stead of  13,  and  the  three  that  follow  are  each  marked 

"Par.,''  but  without  numbers.  Although  this 
5  requirement   has    been    the    law    for    many    years, 

it  does  not  appear  that  an  omission  to  num- 
l)er  the  instructions  was  thought  to  be  prejudicial. 
In  Goin  v.  Hess,  102  Iowa,  140,  the  court  failed 
to  number  the  paragraphs  of  the  charge,  !but  we  did  not  de- 
termine whether  such  failure  was  a  sufficient  ground  for  a 
new  trial.  When  the  omission  is  without  prejudice,  it  is  cer- 
tainly no  ground  for  reversal.  Appellant  fails  to  indicate 
wherein  it  was  prejudiced  in  the  least  by  this  partial  failure 
to  number  as  required. 

What  we  have  said  fully  disposes  of  all  questions  raised! 
on  defendant's  motion  for  a  new  trial.  Our  conclusion  is 
that  the  judgment  is  correct. — Affibmed. 


Thb  City  of  Council  Bluffs,  Appellant,  v.  Tub  Omaha       H} 
&  Council  Bluffs  Stbbbt  Railway  &  Bridge  Com- 
PAirr- 

Taxatlon:  "pbopebtt  owincBS  abuttino"  definxd:  Railroads.  The 
words  "property  owners  abutting/'  in  an  ordinance  providing 
tliat  where  railway  tracks  are  laid  on  a  street  already  paved 
the  company  shall  pay  the  property  owners  abutting  for  the 
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paving  between  the  rails,  do  not  apply  to  the  city  as  owners  of 
the  streets,  so  as  to  require  the  company  to  pay  for  paving  at 
street  intersections. 

Appeal  from  Council  Bluffs  Superior  Court. — ^Hon.  E.  E» 

Ayleswoeth^  Judge. 

Tuesday,  May  21,  1901. 

December  26,  1891,  plaintiff  commenoed  this  action^ 
praying  judgment  against  the  defendants  on  threo  c^imts^ 
as  set  forth  in  Exhibits  A,  B.  and  C.  Exhibit  A  is  for  ex- 
penses paid  by  the  city  to  replace  Avenue  A  in  the  condition 
it  was  in  previous  to  its  occupancy  by  the  defendants.  Ex* 
hibit  B  is  for  paving  between  the  tracks  and  one  foot  out- 
side thereof  at  intersections  where  the  street  had  been  paved 
by  the  city  previous  to  the  time  the  defendants  laid  their 
second  track  thereon.  Exhibit  C  is  for  paving  between  the 
tracks  and  one  foot  outside  thereof,  in  front  of  city  prop- 
erty, on  streets  where  the  defendants  laid  their  second  track 
after  the  streets  had  been  paved  by  the  city.  The  defendants 
answered,  denying  any  liability,  and,  by  consent  of  parties, 
the  case  was  tried  to  the  court  upon  an  agreed  statement  of, 
facts.  The  court  found  for  the  plaintiff  on  the  claims  made 
in  Exhibit  A  and  Exhibit  C,  and  for  the  defendants  on  the 
claims  made  in  Exhibit  B,  and  rendered  judgment  accord- 
ingly. The  plaintiff  appeals  from  tho  judgment  against  it 
on  the  claim  made  in  Exhibit  B. — Affirmed. 

8.  B,  Wadsworth  for  appellant 

Wright  &  Baldwin  for  appellee. 

GivEN^  C.  J. — The  only  contention  is  as  to  the  claim 
made  in  Exhibit  B,  and  it  is  conceded  that  it  rests  upon  the 
construction  to  be  given  to  the  last  paragraph  of  section  3 
of  the  ordinance  of  the  city  under  which  the  defe"ndan.t8  oo^ 
cupy  its  streets.  That  section,  after  making  provision  re- 
quiring the  defendants  to  conform  to  the  grades  of  streets. 
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and  to  pave  its  track  where  the  city  paves,  after  track  is  laid, 
provides  as  follows :  "Where  the  tracks  are  laid  upon  a  street 
already  paved,  the  company  shall  pay  the  property  owners 
abutting  for  the  pavement  between  the  rails  and  one  foot  out- 
side thereof;  and  in  laying  its  tracks  said  company  shall 
restore  said  streets,  whether  paved  or  not,  to  as  good  condi- 
tion as  before  the  laying  down  of  its  tracks  thereon,  and 
shall  conform  to  all  grades,  and  keep  water-ways  and  culverts 
in  good  repair  at  its  OAvn  expense  for  the  passage  of  water, 
along  or  across  its  tracks."     The  claim  in  Exhibit  B  is  not 
for  paving  in  front  of  city  property,  as  in  Exhibit  C,  but. 
for  paving  intersections  of  streets.     Counsel  for  the  city 
contend  that,  the  city  having  title  to  its  streets,  it  is  an 
abutting  property  owner  whenever  a  street  intersects  that 
upon  which  defendants'  track  is  laid.     It  is  urged  in  argu- 
ment that  the  ordinance  stands  as  a  contract  between  these 
parties,  and  that  it  was  understood  and  intended  that  the 
defendants  should  pay  for  paving  at  intersections.     True, 
the  plaintiff  city  holds  title  to  the  streets  within  its  limits^ 
but  not  as  owner,  but  for  the  public,  for  the  uses  and  purposes 
authorized  by  law.    It  does  not  own  the  streets  as  it  may  own 
lots  and  buildings,  and,  as  a  general  rule,  cannot  sell  or  con- 
vey the  streets.    If  it  had  been  intended  to  impose  this  lia-r^ 
bility  on  the  defendants,  it  would  not  have  been  left  to  con- 
struction, but  would  have  been  plainly  provided  for.    To  say 
that  the  words  "property  owners  abutting''  were  intended 
to  apply  to  the  city,  as  owner  of  its  streets,  is  at  variance- 
with  what  is  commonly  understood,  and  foreign  to  what  was- 
intended. — Affirmed. 
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HI  ^1      '^'  ^'  Beewstee,  Administrator,  Appellant,  v.  The  Chi- 
cago &  NOETHWESTEBN  RAILWAY  CoMPANY. 

Injury  to  Railroad  Employe:  place  of  injubt:  Law  of  Bister 
State.     Where  an  action  is  brought  in  one  state  to  recover 

1  against  a  railroad  company  for  an  injury  to  an  employe  which 
occured  In  another  state,  the  law  of  the  state  In  which  the 
injury  happened  governs. 

JluLE  applied:  Fellow  Servants.  Where,  in  an  action  against  a 
railroad  company  for  an  injury  to  a  brakeman  by  being  thrown 
from  a  car  by  the  engineer  negligently  and  suddenly  stopping 
the  train,  the  injury  happened  in  a  state  where  the  common 

1  law  relating  to  fellow  servants  had  not  been  changed  by  the 
statute,  the  plaintift  could  not  recover,  since  the  engineer  and 
brakeman  are  fellow  servants,  and  one  could  have  no  cause  of 
action  against  the  master  for  the  negligence  of  the  other. 

iteview  on  Appeal:  motion  to  dibect  verdict:  Containing  more 
than  one  Ground,  Under  Code,  section  4136,  providing  that, 
among  several  points  made  in  a  motion,  the  one  of  those  relied 
on  must  be  separately  stated,  where  there  were  six  grounds  in 

2  a  motion  to  direct  a  verdict,  and  seven  in  the  motion  for  new 
trial,  and  none  were  separately  pointed  out  on  appeal  in  assign- 
ments of  error,  the  order  of  the  trial  court  directing  a  verdict 
could  not  be  reviewed. 

Record  below.    There  having  been  no  showing  below  that  a  witness 

would  testify  to  what  a  conductor  declared  at  the  time  of  an 

accident,  the  striking  out  of  the  testimony  that  the  conductor 

Z    was  looking  for  a  broken  coupler,  ii^an  not  be  complained  of  on 

appeal,  as  an  exclusion  of  part  of  the  res  gestae. 

Appeal  from  Clinton  District  Court — How.  A.  J.  House, 

Judge. 

Tuesday,  May  21,  1901. 

Action  for  damages.     Judgment  on  a  directed  verdict 
^against  plaintiff,  and  he  appeals. — Affirmed. 

A.  L.  Schuyler  and  T.  W.  Hall  for  appellant 
Hubbardj  Dawley  &  Wheeler  for  appellee. 
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Ladd,  J. — A  freight  train  had  been  made  up  at  West 
Chicago,  111.,  and,  after  being  pulled  to  the  main  track,  was 
backing  on  the  side  track  to  enable  a  passenger  train  to  pass, 
when  deceased,  who,  as  head  brakeman,  was  engaged  in  giv- 
ing signals,  stepped  or  fell  backward  off  the  end  of  the  car 
on  which  he  was  riding,  and  was  killed  by  being  run  over. 
The  engineer  and  fireman  claim  to  have  seen  him  when  he 
fell,  and  that  not  until  then  were  the  brakes  set  and  the 
train  brought  to  a  standstill,  resulting  in  its  separation  at 
two  places  because  of  the  breaking  of  couplers.  On  the 
other  hand,  one  Tingleman  testified  that  he  was  standing 
only  150  feet  distant  at  the  time,  and  saw  the  train  stop  sud- 
denly, the  cars  separate  some  feet,  and  Brewster,  who  was 
standing  sidewise,  then  pitch  over  the  end  to  his  death.  The 
cause  of  action  is  predicated  on  two  grounds:  (1)  IN'egli- 
gence  of  the  engineer  in  suddenly  stopping  the  train;  and 
(2)  negligence  of  the  defendant  in  making  use  of  a 

I  defective  coupler.     As  the  injury  complained  of  hap- 
pened in  Illinois,  the  law  of  that  state  must  necessarily 

govern.  Hyde  v.  Railway  Co,,  61  Iowa,  441 ;  Morris  v.  Bail- 
way  Co,,  65  Iowa,  727.  It  appears  from  the  record  that  no 
statute  of  Illinois  renders  a  railroad  company  liable  for  the 
negligence  of  a  co-employe.  The  common  law  rule  prevails, 
and.  if  the  engmeer  and  brakeman  were  fellow  servants,  no 
recovery  can  be  had  because  of  any  negligence  of  the  former 
in  the  manner  of  stopping  the  train.  That  such  employes 
are  fellow  servants  seem  to  have  been  fully  settled  by  au- 
thority. Railroad  Company  v,  Rohinson,  4  Bush,  507 ;  Wih 
son  V.  Railroad  Co,,  18  Ind.  226 ;  Sherman  v.  Railroad  Co,, 
17  N.  Y.  153 ;  Meyer  v.  Railroad  Co,,  177  111.  Sup.  591 
(52  N.  E.  Kep.  848).  See  note  to  Hough  v.  Railway  Co,, 
100  IT.  S.  213  (25  L.  Ed.  612).;  Sullivan  v.  Railroad  Co,, 

II  Iowa,  421.  The  law  prohibited  a  recovery  on  the  first 
ground. 

Vol.  114  la— 10 
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II.  But  it  is  urged  that,  had  the  coupler  not  broken 
and  the  cars  separated,  the  deceased  might  have  saved  him- 
self by  catching  or  stepping  on  the  next  car,  and  therefore 
the  alleged  defect  in  the  coupler  contributed  to  his  death. 
On  the  other  hand,  it  is  said,  among  other  things  that  this  is 
mere  conjecture,  and  the  jury  ought  not  to  be  permitted  to 

guess  on  what  might  have  happened.     The  district 
2  court  evidently  took  this  view,  and,  as  the  propriety 

of  directing  a  verdict  is  not  questioned  by  assignment 
of  error  in  the  manner  directed  by  statute,  the  correctness 
of  that  ruling  cannot  be  considered  by  this  court.  The  only 
errors  assigned  which  might  be  relied  on  are  said,  in  sub- 
stance, to  have  arisen  (4)  in  sustaining  the  motion  to  di- 
rect a  verdict;  (5)  in  directing  a  verdict;  (6)  in  taking 
the  case  from  the  jury;  (7)  in  overruling  plaintiff^s  motion 
for  new  trial;  and  (8)  in  entering  judgment  for  defendant. 
Section  4136  of  the  Code  provides  that  "among  several 
points  made  in  motion  the  one  or  those  relied  upon  must  be 
separately  stated."  Here  there  were  six  grounds  in  the  mo- 
tion to  direct  the  verdict,  and  seven  in  the  motion  for  new 
trial.  None  were  separately  pointed  out.  The  decisions  of 
this  court  holding  that  the  assignments  are  insuflScient,  under 
such  circumstances,  are  too  numerous  for  citation.  Nor  is 
it  enough  to  say  that  the  court  erred  in  ordering  or  entering 
a  judgment.  Tomblin  v.  Ball^  46  Iowa,  190;  Klotz  v. 
James,  96  Iowa,  1. 

III.  Tingleman  testified  that  after  deceased  fell  he 
went  to  the  place  of  the  accident  where  "the  conductor  was 
looking  at  the  Janney  coupler  that  was  broken."  Here  the 
defendant  objected  to  the  witness  repeating  anything  the 

conductor  said,  and  moved  to  strike  out  the  answer 
3  quoted,  and  the  motion  was  sustained.     It  is  insisted 

that  what  the  conductor  said  was  part  of  the  res 
gestae,  and  ought  to  have  been  received.  But  the  witness 
had  neither  been  asked  nor  had  undertaken  to  give  his  lan- 
guage and  the  ruling  merely  struck  out  the  statement  of  what 
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he  was  doing,  which  was  subsequently  shown.  If  the  appel- 
lant had  any  purpose  of  showing  by  this  witness  what  was 
said  by  the  conductor,  the  record  contains  no  intimation  of 
it. — Affibmed. 


John  W.  Hall,  Appellant,  v.  Sophia  Gottsche,  et  al. 

Homesteads:  jomDEB  in  deed:  When  not  required  on  account  of 
election.  Under  Code,  section  2974,  providing  that  no  contract 
to  convey  the  homestead,  if  the  owner  is  married,  is  valid, 
unless  the  husband  and  wife  join  inithe  contract,  and  section 
2979,  providing  that  the  owner,  husband  and  wife,  may  select  a 
homestead,  the  owner,  by  agreeing  to  sell  improved  land,  which 
might  have  been  included  in  the  homestead,  but  without  which 
there  is  enough  to  constitute  the  full  homestead  exemption, 
elects  to  treat  the  remainder  as  a  homestead,  so  that  a  joinder 
in  the  contract  as  to  the  part  sold  is  not  necessary. 

Appeal  from  Clinton  District  Court. — Hex.  A.  J.  House^ 

Judge. 

Tuesday,  May  21,  1901. 

Action  for  specific  performance  of  contract  to  convey 
real  estate,  and  for  damages  for  breach  thereof.  Defend- 
ants, who  are  husband  and  wife,  deny  the  execution  of  the 
contract,  and  allege  that  the  premises  claimed  by  plaintiff 
constitute  a  part  of  defendants'  homestead,  and  that,  if  there 
was  any  contract  by  the  wife  to  convey  the  same,  it  was  void 
because  not  in  writing  and  not  executed  by  the  husband 
jointly  with  the  wife.  Decree  for  defendants.  Plaintiff 
appeals. — Reversed. 

Barker  &  McCoy  for  appellant 
J.  Pingle  for  appellees. 

McClain,  J. — Plaintiff  relies  on  a  contract  to  con- 
VOT  a  small  tract  of  land,  consisting  of  the  rear  end  of  two 
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city  lots,  which  were  at  the  time  occupied  by  the  defendants 
as  a  homestead,  and  which  together  exceeded  in  extent  and 
value  the  limits  of  the  homestead  which  may  be  held  in  a 
city.  It  does  not  appear  whether  the  decree  of  the  trial  court 
against  plaintiff  was  because  of  the  insufficiency  of  the  evi- 
dence to  establish  the  contract,  or  for  the  reason  that  the  con- 
tract was  in  violation  of  the  statutory  provision  as  to  convey- 
ance of  the  homestead.  As  to  the  evidence,  which,  on  the 
part  of  plaintiff,  tended  to  show  an  oral  agreement  with  Mrs. 
Gottsche,  made  in  the  presence  of  her  husband,  and  the  pay- 
ment of  one  dollar,  for  the  purpose  of  taking  the  contract 
out  of  the  statute  of  frauds,  we  think  that,  without  question, 
it  was  sufficient  to  show  that  the  contract  was  made.  Indeed, 
Mrs.  Gottsche  admits  in  her  testimony  that  the  contract  was 
made,  but  contends  that  the  division  separating  the  part  to 
be  conveyed  from  the  remainder  of  the  lots  is  materially 
different  from  that  contended  for  by  plaintiff;  and  she  in- 
sists that,  when  she  found  what  plaintiff  claimed  under  the 
contract,  she  tendered  back  the  one-dollar  payment,  and  re- 
fused to  be  bound  by  the  contract.  Even  Mrs.  Gottsche  does 
not  claim,  however,  that  the  boundary  line  which  she  after- 
wards insisted  upon  when  plaintiff  demanded  performance 
of  the  contract  was  ever  agreed  te  by  him ;  and,  in  view  of  the 
fact  that  some  contract  was  made,  we  think  that  there  is  no 
question  but  that  the  boundary  referred  to  in  the  contract 
was  that  claimed  by  plaintiff. 

The  only  question  of  law  involved  is  as  to  the  validity 
of  the  contract,  in  view  of  the  following  section  of  the  Code : 
"Sec.  2074.  No  conveyance  or  incimibrance  of,  or  contract 
to  convey  or  incumber  the  homestead,  if  the  owner  is  mar- 
ried, is  valid,  unless  the  husband  and  wife  join  in  the  execu- 
tion of  the  same  joint  instrument,  whether  the  homestead  is 
exclusively  the  subject  of  the  contract  or  not,  but  such  con- 
tracts may  be  enforced  as  to  real  estate  other  than  the  home- 
stead at  the  option  of  the  purchaser  or  incumbrancer."     It 
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appears,  without  controversy,  that  there  were  no  improve- 
ments on  the  portions  of  the  lots  claimed  by  plaintiff,  and 
that  such  portions  had  not  actually  been  used  in  any  way  in 
connection  with  the  occupancy  of  the  balance  of  the  prem- 
ises as  a  homestead,  nor  were  they  auxiliary  to  such  use,  and 
that  the  remaining  portions  of  the  lots  exceeded  in  value  and 
extent  the  homestead  exemption  allowed  in  cities.  The  prop- 
osition relied  on  by  plaintiff  is  this :  That  where  the  owner 
of  premises  used  as  a  homestead  contracts  to  sell  a  portion 
thereof,  not  including  the  improvements,  and  leaving  enough 
property  in  extent  and  value  to  constitute  the  full  homestead 
exemption,  such  contract  is  not  invalid  because  of  the  fail- 
ure of  the  husband  or  wife  to  join  in  such  contract,  although 
the  portion  sold  might  have  been  included  in  the  homestead, 
had  the  owner  elected  to  do  so.  In  other  words,  plaintiff  con- 
tends that  where  the  homestead  has  not  been  selected,  and 
still  constitutes  a  floating  claim,  which  the  owner  may  locate 
as  he  sees  fit,  with  no  restriction  save  that  it  must  include 
the  improvements,  the  conveyance  of  a  portion  of  said  prem- 
ises constitutes  an  election  to  treat  the  remainder  as  the 
homestead,  and  will  be  valid,  without  the  joinder  of  the  hus- 
band or  wife,  provided  the  full  homestead  exemption  is  re- 
tained. It  seems  to  us  that  this  contention  is  sound.  The 
statute  does  not  require  the  location  of  the  homestead  by 
metes  and  bounds  to  be  made  by  joint  action  of  husband  and 
wife,  but  provides  that  "the  owner,  husband  or  wdfe,  may 
select  the  homestead  and  cause  it  to  be  platted,  but  the  fail- 
ure to  do  so  shall  not  render  the  same  liable  when  it  other- 
wise would  not  be,  and  the  selection  by  the  o\vner  shall  con- 
trol." Code,  section  2970.  The  remainder  of  the  section  re- 
lates to  the  definite  selection  and  marking  off  by  monuments 
and  recording  of  a  description,  but  it  is  well  settled  that 
failure  to  plat  and  record  does  not  defeat  the  homestead 
right.  It  certainly  would  be  unreasonable  to  contend  that 
•where  the  tract  very  much  exceeds  in  extent  and  value  the 
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homestead  exemption,  if  occupied  by  the  owner  as  a  home 
place,  he  cannot,  without  the  joinder  of  the  wife,  convey  any 
portion  of  the  premises  which  could  by  any  arrangement  be 
included  with  the  dwelling  in  the  platting  of  the  homestead. 
Inasmuch  as  the  owner  may  select  the  homestead,  we  hold 
that,  by  conveyance,  incumbrance,  or  contract,  he  may  limit 
the  selection  to  a  portion  of  the  entire  tract  not  thus  incum- 
bered or  disposed  of.  This  ruling  seems  to  be  in  accordance 
with  our  holding  in  Allbright  v.  Hannah,  103  Iowa,  98,  and 
to  be  supported  by  the  conclusion  reached  by  the  supreme 
court  of  Vermont,  under  similar  statutory  provisions,  in 
Thorp  V.  Thorp,  70  Vt.  46  (39  Atl.  Kep.,  245).  Our  con- 
clusion is  also  in  harmony,  we  think,  with  the  reasoning  in 
Grover  v.  Younie,  110  Iowa,  446,  where  it  is  held  that  under 
Code,  section  2906,  providing  that  no  incumbrance  of  per- 
sonalty which  may  be  held  exempt  from  execution  shall  be 
valid  unless  made  by  a  written  instrument  signed  by  the 
husband  and  wife,  a  mortgage  of  property  which  might  be 
claimed  as  exempt  will  amount  to  an  election  by  the  owner 
to  claim  his  exemption  in  other  property  of  the  same  char- 
acter, with  the  result  that  the  mortgage  on  that  which  might 
have  been  claimed  as  exempt  will  be  valid,  if  the  extent  of 
the  statutory  exemptions  is  not  impaired.  In  the  case  of 
Goodrich  v.  Brown,  63  Iowa,  247,  it  was  held  that  an  incum- 
brance executed  by  the  husband  on  one  of  two  lots,  the  dwell- 
ing being  on  the  other  lot,  was  invalid,  inasmuch  as  the 
dwelling  might  have  been  so  situated  that  a  portion  of  the 
lot  incumbered  was  essential  to  the  enjoyment  of  the  other 
lot  as  a  home.  But  in  the  case  before  us  it  clearly  appears 
from  the  evidence  that  the  portions  of  defendants'  lots 
claimed  by  plaintiff  under  his  contract  are  in  no  way  essen- 
tial to  the  convenience  or  comfort  of  the  occupants  of  the 
homestead  as  such.  However,  without  regard  to  this  distinc- 
tion between  the  two  cases,  we  think  that  the  change  in  the 
statute  is  controlling.    The  provision  in  section  2979  that  the 
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selection  by  the  owner  shall  control,  which  is  found  for  the 
first  time  in  the  Code  of  1897,  seems  to  preclude  any  other 
construction  than  that  the  action  of  the  owner  alone,  with- 
out the  consent  of  the  husband  or  wife,  will  be  controlling 
[where  the  question  is  as  to  selection. — ^Reversed. 


J.  J.  MosxAT,  Administrator,  v.  The  Chicago  &  North- 
WESTEEN  Railway  Company,  Appellant. 

196    Si 

Evidence:    lump  offer  of  book  of  railroad  rules.    Plaintiff  in  an         Ho  Si 
action  against  a  railroad  company  for  negligence,  causing  the  ^^ 

death  of  an  engineer  in  its  employ,  should  not  be  allowed  to 

1  to  introduce  as  a  whole  a  book  of  rules  issued  by  defendant 
for  the  government  of  its  employes  generally,  containing  124 
pages  and  368  rules,  but  any  of  them  that  are  competent  should 
be  designated  and  offered  separately. 

Of  negligence:     Concltmons.    Negligence  being  at  issue,  testimony 

2  that  he  was  "a  careful,  prudent,  and  cautious  engineer,"  invades 

the  province  of  the  jury. 

Appeal  from  Tama  District   Court, — Hon.   0.   Caswell, 

Judge. 

Tuesday,  May  21, 1901. 

Action  to  recover  damages  for  an  injury  resulting  in 
the  death  of  Charles  A.  Schaefer.  Trial  to  a  jury,  and  ver- 
dict and  judgment  for  the  plaintiff.  The  defendant  appeals. 
— Reversed. 

Hubbard,  Dawley  &  Wheeler  for  appellant. 

J.  J.  Mosnat  for  appellee. 

Shebwin,  J. — ^The  plaintiff's  intestate  was  an  engineer 
employed  by  the  defendant.     On  the  twenty-sixth  day  of 
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July,  1898,  while  pulling  a  passenger  train  from  Hawarden 
to  Eagle  Grove,  he  ran  into  freight  and  coal  cars  which  had 
in  some  way  got  partially  onto  the  main  track  at  a  switch 
about  a  mile  and  a  half  west  of  the  station  at  Eagle  Grove. 
In  this  collision  he  received  injuries  causing  his  death  soon 
after.  The  defendant  is  charged  with  negligence  in  per- 
mitting said  cars  to  be  on  the  main  line  of  its  road  at  the 
time  in  question,  and  with  negligence  in  displaying  a  signal 
indicating  a  clear  track  at  that  point,  and  with  negligence 
in  constructing  and  in  permitting  its  automatic  split  switch 
at  said  point  to  become  out  of  repair,  so  that  it  would  not 
turn  the  standard  properly  and  display  the  correct  signal  to 
an  approaching  train. 

The  plaintiff  put  in  evidence,  over  defendant's  objec- 
tion, a  book  of  rules  issued  by  the  defendant  for  the  govern- 
ment of  its  employes  generally,  containing  124  pages,  and 

at  least  368  rules.  Upon  what  theory  they  wero 
1  offered  or  admitted  is  not  indicated  to  us,  further 

than  that  they  were  rules  of  the  company,  and  there* 
fore  admissible.  In  the  first  place,  if  the  book  contained  any 
rules  which  were  competent  evidence  in  the  case,  they  should 
have  been  designated  and  offered  separately,  instead  of  being 
thrown  in  en  masse  for  the  jury  to  look  over,  and  determine 
which  rules  might  or  might  not  have  a  bearing  upon  the  is- 
sues before  it.  Many  of  these  rules  are  given  in  an  amended 
abstract  filed  by  the  plaintiff,  evidently  with  the  thought 
that  they  are  competent  evidence.  But,  in  our  judgment,  but 
few  if  any  of  them  can  be  held  admissible.  The  liability  of 
the  defendant  in  cases  of  this  kind  cannot,  as  a  general  rule, 
be  fixed  or  changed  by  its  rules  governing  its  employes  in 
the  operation  of  its  trains,  except  possibly  as  such  rules  may 
seek  to  control  or  direct  the  conduct  of  the  injured  person ; 
for  it  is  manifest  that  the  rules  may  not  fix  a  legal  standard 
of  care.  They  may  require  a  higher  standard  than  the  law 
does,  or  they  may  not  reach  the  height  required,  in  either 
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of  which  cases  they  might  bo  incompetent  on  the  question 
of  the  defendant's  negligence.  There  was  prejudicial  error 
in  the  admission  of  these  rules,  and  also  in  not  giving  the 
instruction  asked  by  tho  defendant  as  to  Xo.  115,  as  there 
was  no  issue  upon  which  it  was  material. 

The  plaintiff  was  allowed  to  prove  that  the  deceased  was 
"a  careful,  prudent,  and  cautious  engineer."  This  was  error. 
The  question  of  want  of  negligence  of  the  deceased  was  an 
issue  in  the  case,  and  this  testimony  clearly  invaded 
2  the  province  of  the  jury  on  that  question.    It  was  un- 

doubtedly proper  to  show  that  the  deceased  was  a 
competent  engineer,  for  the  purpose  of  showing  his  earning 
capacity,  but  that  did  not  authorize  questions  of  the  char- 
acter under  consideration.  Spaulding  v.  Railway  Co,,  98 
Iowa,  205,  and  Wheelan  v.  Railway  Co.,  85  Iowa,  167,  cited 
by  appellee,  are  not  authority  for  his  contention. 

We  discover  no  prejudicial  error  in  the  instructions 
given  by  the  court,  and  no  other  error  in  refusing  those  asked 
by  the  defendant.  We  have  given  the  evidence  in  this  case 
close  attention,  and  are  not  prepared  to  hold  that  it  is  insuffi- 
cient to  support  a  verdict.  In  view  of  a  retrial  of  the  case, 
we  will  not  discuss  it.    For  the  errors  pointed  out,  the  case 

is  REVERSED. 


Eli  Elliott,  Appellant,  v.  Farmers  Insurance  Company. 

Fire  Insurance:     contbact  against  tenants:     Forfeiture,    Under  a 

1  fire  policy  covering  a  barn  and  providing  tliat  it  shall  become 
void  if  the  premises  become  occupied  by  tenants  it  is  immate- 

2  rial  that  the  bam  was  used  by  the  tenant  for  the  same  purpose 
to  which  the  owner  devoted  it. 

Construction:     **Tenant8  and  Tenant."    Occupation  by  one  tenant 

3  is  within  a  fire  policy  providing  that  it  shall  become  void  if  the 
premises  be  occupied  by  "tenants." 
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Waiveb  of  forfeituke:  Local  agent,  A  local  agent  of  a  fire  insurance 

4  company  has  no  power  to  waive  a  forfeiture  of  a  poller. 

Accrued  forfeiture:     Change  of  statutes,    A  fire  policy  being  al- 

5  ready  forfeited  under  a  condition  thereof  by  occupation  by  a 
tenant,  the  rights  of  the  parties  are  not  affected  by  the  subse- 
quent enactment  of  Code,  section  1743,  providing  that  a  condi- 
tion in  a  policy  making  it  void  before  loss  occurs  shall  not  pre- 
vent recovery  thereon,  if  it  be  shown  that  the  failure  to  observe 
the  condition  did  not  contribute  to  the  loss. 

Appeal  from  Muscatine  District  Court. — Hon.  A.  J.  House, 

Judge. 

Tuesday,  May  21, 1901. 

Action  upon  a  policy  of  fire  insurance.  There  was  a 
trial  to  court,  a  jury  being  waived.  From  a  judgment 
against  plaintiff  for  costs,  he  appeals. — Affirmed. 

E.  C.  Nichols,  E.  M.  Warner,  and  E.  F.  Bichman  for 
appellant. 

Deacon  &  Oood  and  Titu^  &  Jackson  for  appellee. 

Waterman,  J. — The  policy  covered  a  barn  in  West 
Liberty,  which  the  application  states  was  occupied  by  plain- 
tiff. One  condition  of  the  policy  was  as  follows :  "This  pol- 
icy shall  become  void  in  each  of  the  following  instances,  un- 
less noted  in  said  application,  or  consented  to  by  the  secre- 
tary of  the  company  in  writing  hereon,  viz. :  If  the  assured 
«hall  have,  or  shall  hereafter  make,  any  other  insurance  on 
the  property  hereby  insured,  or  any  part  thereof;  or  if  the 

assured  shall  remove  from  the  premises  herein  de- 
1  scribed,  or  if  the  above-mentioned  premises  be  occu^ 

pied  by  tenants,  or  be  used  for  any  other  purpose 
than  is  mentioned  in  the  application ;  or  the  risk  be  increased 
l)y  the  erection  or  occupation  of  adjacent  buildings  (the  erec- 
tion of  ordinary  outbuildings  not  considered),  or  by  any 
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means  whatever ;  or  if  mechanics  be  employed  on  the  prem- 
ises, except  to  make  ordinary  alterations  and  repairs,  and 
then  not  to  exceed  five  days  at  any  one  time;  or  if  the  prop^ 
€rty  be  sold  or  transferred,  or  any  change  take  place  in  the 
title  or  possession  thereof  (except  in  case  of  succession  by 
reason  of  death  of  the  assured),  whether  by  legal  process  or 
judicial  decree  or  voluntary  transfer."  At  the  time  of  the 
fire  the  premises  were  in  the  possession  of  a  tenant,  to  whom 
they  had  been  previously  leased.  Conditions  of  this  kind 
against  a  change  of  possession  or  occupancy  are  uniformly 
enforced  by  the  courts.  Jones  v.  Insurance  Co.,  97  Iowa, 
275 ;  Oldham  v.  Insurance  Co,,  90  Iowa,  225 ;  Carey  v.  In- 
surance Co,,  84  Wis.  80  (54  K  W.  Kep.  18).  Under  these 
authorities, — and  many  more  to  the  same  effect  might  be 
■cited, — the  policy  became  void  immediately  upon  the  change 
of  possession. 

Evidence  was  introduced  by  plaintiff  to  show  the  barn 
•was  used  by  the  tenant  for  the  same  purpose  to  which  plain- 
tiff devoted  it,  and  the  argument  is  made  that  the  risk  of  fire 

under  the  tenant  was  no  greater  than  while  plaintiff 
2  held  possession.     But  the  condition  against  change 

of  possession  is  not  made  dependent  on  the  fact  of 
increase  of  risk.  The  parties  had  a  right  to  make  this  stipu- 
lation regardless  of  the  effect  of  a  change  of  possession.  As 
was  said  in  Meadows  v.  Insurance  Co,,  62  Iowa,  387:  ^We 
<jannot  make  a  new  contract  for  them,  nor  refuse  to  enforce 
the  contract  they  made  for  themselves."  We  do  not,  how- 
<;ver,  wish  to  be  understood  as  saying  that  this  condition  in 
the  policy  is  not  supported  by  any  other  than  arbitrary  con- 
siderations. The  moral  hazard  is  a  substantial  ingredient 
of  every  insurance  risk.  Defendant  knew  what  this  was, 
with  plaintiff  as  the  occupant  of  the  premises.  It  might 
with  good  reason  decline  to  assume  such  hazard  with  un- 
known persons. 
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It  is  argued  on  appellant's  behalf  that  the  condition  un- 
der consideration  was  against  occupancy  by  tenants,  while 
in  this  case  there  was  but  one  tenant.     The  language 

3  of  the  provision  is  to  be  given  a  reasonable  interpre- 
tation, and  that  would  make  the  greater  include  the 

less.     Bv  wav  of  illustration,  we  cite  Sexton  v.  Insurance 
Co,,  69  Iowa,  99. 

II.  It  is  urged  that  the  forfeiture,  if  any,  was  waived 
by  defendant  because  its  local  agent  at  West  Liberty  knew 
of  the  change  of  possession.     It  is  not  shown,  however,  that 

he  knew  this  was  done  without  permission  of  the  com- 

4  pany,  or  that  plaintiff  claimed  his  policy  to  be  in 
force  notwithstanding.  Aside  from  such  considera- 
tions as  these,  a  local  agent  has  no  power  to  waive  a  forfeit- 
ure. Garretson  v.  Insurance  Co,,  81  Iowa,  727.  We  may 
say  here,  quoting  from  the  opinion  in  that  case :  "The  evi- 
dence does  not  show,  nor  tend  to  show,  that  the  agent  had 
authority  to  waive  any  conditions  of  the  policy,  or  any 
authority  other  than  to  take  applications  for  and  solicit  in- 
surance, deliver  policies,  and  collect  premiums." 

III.  Finallv,  it  is  insisted  that  section  1743  of  the 
Code  saves  plaintiff's  rights.  The  material  portions  of  that 
section  are  as  follows:    "Any  condition  or  stipulation  in  the 

application,  policy  or  contract  of  insurance  making 

5  the  policy  void  before  the  loss  occurs,  shall  not  pre- 
vent a  recovery  thereon  by  the  assured,  if  it  shall  be 

shown  by  the  plaintiff  that  the  failure  to  observe  such  pro- 
vision or  the  violation  thereof  did  not  contribute  to  the  loss ; 
provided,  however,  that  any  condition  or  stipulation  refer- 
ring *  *  *  to  a  change  in  the  occupancy  or  use  of  the 
property  insured,  if  such  change  or  use  makes  the  risk  mor^ 
hazardous,  *  *  *  shall  not  be  changed  or  affected  by  this 
provision."  We  need  not  attempt  to  give  a  construction  to 
this  provision.  It  is  enough  to  say  that  it  did  not  go  into 
effect  until  long  after  plaintiff  had  put  a  tenant  into  posses- 
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sion  of  the  insured  premises.  By  that  act  the  rights  of  the 
parties  were  fixed,  and,  being  fixed,  on  elementary  principles 
they  'could  not  be  affected  by  subsequent  legislation. — Af- 
firmed. 


Eli  Hardin,  Appellant,  v.  L.  I.  Silvari. 

Contempt:  bight  to  explain:  Waiver  of.  Cofle,  section  4465, 
allows  one  accused  of  contempt  to  make,  at  his  option,  a  written 
explanation  thereof  under  oath.  Held,  that  where  one's  guilt 
is  unquestioned,  and  where  he  advised  the  court  in  unmistak- 
able language  that  he  was  ready  for  punishment  if  the  judge 
was  disposed  to  inflict  it,  it  is  not  necessary  that  an  oppor- 
tunity be  given  for  such  written  explanation  before  punishment 
was  inflicted. 

Appeal    from   Polk    District    Court, — Hex.    Citarlks    A. 

Bishop,  Judge. 

Wednesday,  May  22,  1901. 

Appeal  from  a  judgment  in  certiorari  proceedings 
brought  in  the  district  court  to  review  the  action  of  the  de- 
fendant, as  judge  of  the  police  court  of  the  city  of  Des 
Moines,  in  entering  three  separate  judgments  for  alleged 
contempts  committed  in  the  presence  of  that  court.  The  cor- 
rectness of  the  defendant's  return  is  not  questioned,  and  may 
be  set  out :  "I  was  engaged  as  such  police  judge  in  the  trial 
of  the  case  of  city  of  Des  Moines  against  Eobt.  Inman  et  al., 
and  in  the  trial  of  other  cases.  That  while  in  the  trial  of 
said  cause  and  the  discharge  of  other  official  duties,  said 
court  being  then  in  session,  Eli  Hardin  acted  in  a  contempt- 
uous and  insolent  manner  towards  the  court.  That  the  said 
Hardin  said  to  the  court  in  a  loud  voice  that  the  said  court 
was  trying  to  hold  both  an  appearance  bond,  given  by  one  of 
the  defendants  above  referred  to,  and  also  certain  money  de- 
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posited  by  said  defendant  to  secure  her  appearance,  and  that 
the  court  had  no  right  to  hold  said  bond  and  keep  the  money* 
The  court  warned  Hardin  to  keep  quiet,  and,  if  he  failed  to 
do  so,  he  would  fine  him  for  contempt.  Hardin,  in  reply, 
stated  in  a  loud  voice  and  in  an  insolent  manner  that  ha 
would  not  keep  quiet;  that  he  did  not  care  if  he  was  fined, 
and  that  ho  dared  the  court  to  fine  him ;  and  he  would  show 
the  court  that  he  would  not  keep  quiet ;  and  that  he  did  not 
care  for  the  court's  orders,  and  had  no  respect  for  them^ 
The  court  then  fined  said  Hardin  ten  dollars  and  one  day 
in  jail,  and  entered  of  record  judgment  accordingly.  Ex-^ 
liibit  A  is  a  correct  transcript  of  the  record  of  said  court, 
showing  the  proceedings  in  said  matter.  The  said  court  is- 
sued a  mittimus  in  the  action,  directing  that  Hardin  be  com- 
mitted to  jail  for  the  period  of  one  day,  and  placed  the  same 
in  the  hands  of  the  city  marshal.  That  thereafter,  and  on 
the  same  dav,  after  the  court  had  assessed  said  fine,  the  said 
Hardin  continued  to  act  towards  said  court,  while  the  same 
was  in  session,  in  a  contemptuous  and  insolent  manner,  and 
said  in  a  loud  voice  that  he  had  utter  contempt  for  the  court, 
and  defied  the  court  to  fine  him  again,  and  said,  ^Why  don't 
you  fine  me  again  V  Thereupon  the  court  fined  said  Hardin 
ten  dollars  and  one  day  in  jail,  and  entered  of  record  a  judg- 
ment finding  said  Hardin  guilty  of  contempt,  and  fined  as 
aforesaid.  Exhibit  B  is  a  correct  transcript  in  relation 
thereto.  Thereafter,  and  on  the  same  day,  and  while  said 
court  was  in  session,  the  said  Hardin  acted  in  an  insolent 
manner  towards  said  court,  and  lighted  a  cigar  in  the  pres- 
ence of  said  court,  and  thereby  violated  the  rules  of  said 
court.  The  court  ordered  Hardin  to  quit  smoking  or  leave 
the  court  room.  Hardin,  in  an  insolent  manner,  and  in  a 
loud  voice,  stated  he  would  not  quit  smoking,  and  continued 
to  smoke,  and  defied  said  court  to  compel  him  to  quit,  and 
that  he  dared  the  court  to  fine  him  again,  and  refused  to 
leave  the  court  room  or  quit  smoking.    The  court  then  fined 
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Hardin  ten  dollars  and  one  day  in  jail,  and  entered  the 
same  of  record/'  The  first  of  these  judgments  was  annulled,. 
and  the  petition  as  to  the  other  two  dismissed.  The  plaintiff 
appeals. — Affirmed. 

Bowen  &  BrocTcett  for  appellant. 

Dowell  &  Parish  for  appellee. 

Ladd,  J. — The  statute  allows  one  accused  of  contempt- 
uous conduct  towards  a  court,  at  his  option,  to  make  a  writ- 
ten explanation  thereof  under  oath.     Section  4465,  Code. 
And  it  was  held  in  Russell  v,  French,  67  Iowa,  102,  that  ho* 
has  the  absolute  right  to  make  such  explanation  "for  the 
purpose  of  excusing  the  conduct  or  reducing  the  punishment, 
and  a  reasonable  opportunity  must  be  given  for  this  purpose- 
before  punishment  is  inflicted."    But  for  this  decision,  some 
members  of  the  court  would  be  inclined  to  say  that  the  mat- 
ter of  allowing  written  explanation  of  direct  contempts — 
those  committed  in  the  presence  of  the  court — should  be  re- 
garded discretionary,  and  not  within  the  provisions  of  the 
statute  mentioned.    See  In  re  Noonan,  47  Kan.  771  (28  Pac. 
Eep.  1104).    The  contemnor,  however,  is  not  bound  to  make 
explanation.     It  is  merely  optional  with  him,  and  he  may 
do  so  or  waive  that  right,  as  he  may  elect.     That  plaintiff' 
was  guilty  of  contempt  is  not  questioned,  and  in  unmistak- 
able language  he  advised  the  court  that  he  was  ready  for  pun- 
ishment if  the  judge  was  disposed  to  inflict  it.    This  clearly 
amounted  to  a  waiver  of  the  right  to  be  heard  in  explanation 
or  excuse  of  his  conduct,  and  under  such  circumstances,  the* 
offer  of  an  opportunity  therefor  would  have  been  an  idle  for- 
mality, not  exacted  by  the  law. — Affirmed. 


160 


King  v.  Dickson. 


[114  Iowa 


Hi  ^^ 

114  160 
120  551 
128  259 


114  leo 

132  606 


.IH   160 
135  366 


J.  A.  King  v.  M.  W.  Dickson^  Defendant,  Mary  Baldwin, 

Intervenoi^  Appellants. 

Deeds:    constbuction.    A  lot  belonging  to  a  firm,  on  their  becoming 

1  insolvent,  passed  under  a  general  assignment  to  the  assignee. 
The  assignee  conveyed  other  of  the  firm's  realty  to  a  trustee, 
the  deed  concluding  with  a  clause  stating  that  it  was  the  in- 

5  tention  to  convey  all  unsold  realty  received  under  the  assign- 
ment. The  trustee  executed  an  agreement  to  convey  to  the 
firm  any  surplus  remaining  after  settling  the  indebtedness. 
Subsequently,  he  conveyed  to  the  intervenor  certain  realty 
specifically  described,  the  description  concluding  with  the  state- 
ment that  it  was  intended  to  convey  all  the  unsold  realty  deeded 
to  him  by  the  assignee  of  the  firm.  The  lot  in  question  was 
not  described  in  either  of  the  deeds  to  and  from  the  trustee 
and  had  not  been  previously  disposed  ot  when  the  deeds  were 
made.  Subsequently  each  of  the  two  members  of  the  firm 
conveyed  to  his  wife  an  undivided  one-half  Interest  in  the  lot, 
and  they  transferred  it  to  defendant,  as  agent,  for  the  purpose 
of  sale,  who  sold  it,  and  paid  to  one  wife  her  share  of  the  pro- 
ceeds of  the  sale.  The  other  wife  assigned  her  interest  in  thd 
proceeds  to  plaintiff,  who  sues  to  recover  such  money  from  de- 
fendant The  intervenor  filed  her  claim  under  the  deed  from 
the  trustee,  and  defendant  answered,  by  admitting  his  posses- 
sion of  the  money,  and  declaring  his  readiness  to  pay  it  as  the 
court  might  direct.  Held,  that  no  title  to  the  lot  passed  from 
the  firm's  assignee  to  the  trustee,  nor  from  the  trustee  to  in- 
tervenor, since  those  conveyances  only  passed  title  to  the  realty 
specifically  described,  and  hence  plaintiff  was  entitled  to  recover 
the  balance  of  the  purchase  money  remaining  In  defendant's 
hands. 

Gn-EN,  C.  J.,  llssentlng  in  part. 

Decree  Signed:     becomes  final  judgment  when:     Recording,     A 

2  decree  though  signed  and  approved  by  the  Judge,  and  placed 
8-4  on  file,  is  not  a  final  adjudication  until  recorded. 

Appeal  from  Story  District  Court. — Hex.  B.  P.  Biedsall, 

Judge. 


Wednesday,  May  22,  1901. 
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The  plaintiflF  states  as  his  cause  of  action  that  about 
May  16^  1896,  Mary  Baldwin  and  Marietta  Maxwell  were 
the  owners  of  certain  real  estaite  in  Story  county,  which  they 

conveyed  to  defendant  Dickson,  in  trust  for  them- 
1  selves,  and  in  part  as  security  for  a  certain  liability 

he  assumed  for  Mary  Baldwin;  that  Dickson  exe- 
cuted an  agreement  to  Marietta  Maxwell,  by  which  lie  was 
to  sell  the  real  estate  within  a  certain  time,  and  pay  one- 
half  the  proceeds  to  Marietta  Maxwell,  and  in  default  of  sale 
to  reconvey  to  said  Maxwell ;  that  on  the  twentie«th  day  of 
May,  1897,  he  sold  said  real  estate,  and  received  therefor 
$1,800,  one-half  of  which  belonged  to  Marietta  Maxwell; 
that  on  the  twenty-third  day  of  July,  1897,  she,  for  valuable 
consideration,  sold,  assigned,  and  transferred  to  plaintiff 
her  said  claim,  and  that  the  same  is  his  property,  and  due 
and  unpaid,  wherefore  he  asks  judgment  against  the  defend- 
ant for  $900.  Defendant  Dickson  answered,  admitting  that 
he  received  the  conveyance  from  'M.sltj  Baldwin  and  Afari- 
etta  Maxwell;  that  he  executed  the  agreement  attached  to 
plaintiff's  petition,  but  says  that  his  connection  was  as  agent 
for  Marietta  Maxwell  and  Mary  Baldwin ;  that  as  their  agent 
he  took  the  conveyance  to  sell  the  land,  as  well  as  to  secure 
a  loan  of  $500  to  Mary  Baldwin,  he  to  receive  $50  commis- 
j- ion  in  case  of  sale.  Further  answering,  he  sets  up  a  decree 
in  the  case  of  Smith,  administrator,  against  Baldwin  &  Max- 
well and  others  as  a  full  adjudication  against  the  right  of  the 
plaintiff  to  recover  in  this  action.  He  alleges  that  after 
said  decree  he  became  the  agent  of  Mary  Baldwin,  alone,  for 
the  sale  of  said  land ;  that  he  sold  it  under  said  employment 
for  $1,800;  that  he  paid  Mary  Baldwin  $875  of  the  pro- 
ceeds, and  to  himself  a  commission  of  $50 ;  and  that  he  now 
has  in  his  hands  $875,  and  holds  the  same  subject  to  the  judg- 
ment and  order  of  the  court.  Mary  Baldwin  intervened, 
alleging  that  she  was  the  absolute  owner  of  said  lot  1,  that 
zhe  employed  Dickson  to  sell  the  same,  that  he  did  sell  it  to 
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J.  O.  French  for  $1,800,  that  he  paid  her  $875  thereof,  that 
he  is  entitled  to  $50  compensation,  and  that  the  $875  in  his 
hands  are  due  to  intervener.  She  says  that  the  plaintiff  has 
no  interest  therein  by  assignment  or  otherwise.  She  asked 
judgment  against  Dickson  for  $875,  with  interest,  and  that 
plaintiff's  petition  be  dismissed.  As  an  amendment  to  her 
petition  of  intervention,  Mary  Baldwin  alleges  that  Marietta 
Maxwell  had  no  interest  in  the  proceeds  of  said  sale;  "that 
the  title  and  right  of  said  proceeds  in  tlie  hands  of  N.  W. 
Dickson  was  fully  settled  and  determined  by  the  adjudica- 
tion of  this  court  in  the  case  of  I.  L.  Smith,  administrator  vs. 
Baldwin  &  Maxwell,  F.  M.  Baldwin,  J.  W.  Maxwell,  Mary 
Baldwin,  Marietta  Maxwell,  and  X.  W.  Dickson,  in  whicJi 
case  the  title  to  said  property  was  by  decree  and  judgment 
found  to  be  the  absolute  property  of  intervener,  Mary  Bald- 
win; that  plaintiff's  assignor  was  a  party  thereto,  and  had 
full  notice  of  such  proceedings,  and  no  appeal  was  taken 
therefrom."  She  alleges  that  because  of  the  facts  stated 
the  plaintiff  has  no  interest  in  the  subject-mater  of  this  case, 
and  that  the  proceeds  of  the  sale  in  the  hands  of  Dickson  are 
her  sole  property.  The  plaintiff,  for  answer  to  the  petition 
of  intervention,  admitted  that  Dickson  had  sold  the  land  for 
$1,800,  that  he  had  paid  intervener  $875,  that  plaintiff 
claims  the  balance,  and  that  there  is  $875  in  the  hands  of 
Dickson.  Plaintiff  answered  the  intervention  as  follows: 
"Comee  now  the  plaintiff  in  the  above-entitled  cause,  and 
for  answer  to  amendment  to  petition  of  intervention  says 
that  he  denies  generally  and  specifically  each  and  every  al- 
legation contained  in  the  defendant's  amendments;  where- 
fore he  prays  for  the  verdict  as  in  his  first  petition."  The 
cause  was  submitted  to  the  court,  and  the  court  found  that 
the  plaintiff,  King,  is  entitled  to  recover  of  the  defendant, 
Dickson,  said  $875,  and  judgment  was  rendered  accord- 
inly,  and  intervener's  petition  was  dismissed,  and  from 
this  judgment  the  defendant  and  intervener  appeal. — Af- 
firmed. 


Mav  1901]  King  v.  Dickson.  163 

(Jco,  ir.  Dyer  and  E.  H.  Adison  for  appellant 

Funson  &  Gifford  and  Dyer  &  Stevens  for  appellee. 

Given,  C.  J. — I.    The  questions  to  be  considered  involve 
an  inquiry  into  the  title  to  the  lands  for  which  the  money 

in  dispute  was  realized.  The  facts  concerning  the  title  are 
substantially  as  follows:  On  October  25,  1888,  Mary  Guth- 
rie Brodie  executed  her  will,  providing  as  follows :  "I  give, 
devise,  and  bequeath  my  estate  and  property,  real  and  per- 
sonal, after  my  debts  are  paid  for  sickness  and  funeral  ex- 
penses, to  my  sister,  Isabelle  Guthrie,  for  her  maintenance, 
as  long  as  she  may  live,  and  at  her  death,  after  any  necessary 
debts  occasioned  by  her  sickness  and  funeral  expenses  are 
paid,  I  give,  devise,  and  bequeath  my  estate  and  property, 
real  and  personal,  as  follows;  that  is  to  say."  Following 
this  are  six  specific  devises  of  money  in  the  sum  of  $100 
each  to  persons  named,  and  then  the  following:  "To  Bald- 
win &  Maxwell,  Story  coimty,  Iowa,  a  firm  composed  of  F. 
M.  Baldwin  and  J.  W.  Maxwell,  I  give,  devise,  and  bequeath 
lot  one  (1)  in  the  southeast  quarter  {\)  of  the  southwest 
quarter  {\)  of  section  twenty-two  (22),  township  eighty-two 
(82)  north,  of  range  twenty-two  (22)  west  of  the  fifth  (5th) 
P.  M.,  Iowa,  containing  two  and  six-hundred ths  (2.06) 
acres,  as  the  same  is  known  and  designated  on  a  recorded 
plat  now  on  file  in  the  recorder's  ofiice  of  Story  county,  Iowa. 
And,  after  the  above-named  parties  have  been  paid  the  sev- 
eral amounts  bequeathed  to  them,  I  desire  that  the  balance 
of  my  property,  personal  and  real,  be  equally  divided  be- 
tween David  Guthrie  of  Montreal,  Canada,  Mary 
Guthrie  of  Montreal,  Canada,  ^and  Mary  Peters  of 
Carmonistee,  Forfeshire,  Scotland.  Mrs.  Brodie  died 
Jime  2,  1891.  Her  will  was  probated  in  September  follow- 
ing, and  Isabelle  Guthrie  took  possession  of  the  propeny, 
and  continued  to  occupy  and  use  the  same  until  her  death, 
in  February,  1895.  On  October  25,  1891,  Balwin  &  Max- 
well made  a  deed  of  general  assignment  to  Jay  A.  King  for 
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the  benefit  of  their  creditors,  of  their  property,  real  and  per- 
sonal, "in  which  they  have  any  right  or  interest  whatsoever ; 
the  same  being  more  fully  and  particularly  described  and 
enumerated  in  the  schedule  thereof  to  be  hereto  annexed." 
On  July  1,  1892,  Baldwin  &  Maxwell  made  a  settlement 
with  their  creditors,  J.  V.  Farwell  &  Co.  advancing  the 
money  for  that  purpose,  and  taking  a  conveyance  from  Jay 
A.  King,  assignee,  to  H.  J.  Liggett,  as  trustee,  to  secure 
the  advance,  which  conveyance  was  approved  by  the  court. 
This  conveyance  describes  specifically  the  real  estate  con- 
veyed, and  concludes  as  follows:  "The  intention  being  to 
hereby  convey  to  the  said  Howard  J.  Liggett  all  the  real 
estate  in  Story  county,  Iowa,  received  by  him  by  virtue  of 
the  deed  of  assignment  above  referred  to,  excepting  only 
such  as  has  been  by  him  conveyed,  as  such  assignee,  to  other 
parties  previously  to  this  date."  Mr.  Liggett  executed  to 
Baldwin  &  Maxwell  a  writing  agreeing  to  return  to  them 
any  surplus  after  selling  sufficient  of  the  proi:)erty  to  reim- 
burse Fanvell  &  Co.  On  October  31,  1894,  Mr.  Liggett,  as 
trustee,  sold  and  conveyed  to  Mary  Baldwin,  of  the  prop- 
erty received  by  him  from  the  assignee,  certain  real  estate 
specifically  described,  the  description  concluding  as  follows: 
"The  intention  of  this  conveyance  being  to  convey  all  the 
real  estate  unsold  that  was  conveyed  to  him  by  J.  A.  King, 
assignee,  for  Baldwin  &  Maxwell,  and  situated  in  Story 
coimty,  state  of  Iowa,"  Said  lot  1  is  not  described  in  either 
the  deed  of  general  assignment  or  in  the  deeds  to  and  from 
Liggett,  trustee.  It  will  be  observed  that  these  conveyances 
were  all  made  after  the  death  of  Mrs.  Brodie,  and  during  the 
lifetime  of  Isabelle  Guthrie,  and  while  she  was  in  the  use  and 
possession  of  the  property.  On  June  20,  1895,  Mr.  Baldwin 
conveyed  to  his  wife,  Mary,  the  undivided  one-half  of  said  lot 
1,  and  on  February  18,  1896,  Mr.  ]!^Iaxwell  conveyed  all  his 
interest  in  said  lot  1  to  his  wife,  Marietta.  On  May  16, 
1896,  Mr.  and  Mrs.  Baldwin  and  Mr.  and  Mrs.  Maxwell 
joined  in  a  deed  conveying  said  lot  1  to  the  defendant^  N.  W. 
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Dickson,  he  at  the  same  time,  executing  a  writing  acknowl- 
edging that  he  had  paid  Marietta  Maxwell  no  consideration 
for  her  interest  in  said  lot,  and  reciting  as  follows:  "That 
this  transaction  is  for  the  purpose  of  facilitating  the  sale 
of  the  property,  and  she  will  control  the  same  as  heretofore. 

1  agree  to  deed  the  same  at  any  time,  when  offered  a  price 
and  terms  to  suit  her;  or  deed  it  back  to  her  if  not  sold 

within  ninety  dkys  from  this  date."     On  September 

2  22,  1896,  J.  L.  Smith,  as  special  administrator  of 
the   estate  of  Marj-    Brodie,    deceased,    commenced 

an  action  against  Baldwin  &  Maxwell,  F.  M.  Baldwin^  J. 
W.  Maxwell,  Mary  Baldwin,  Marietta  Maxwell,  H.  J.  Lig- 
gett^ and  X.  W.  Dickson,  the  original  notice  of  which  was 
duly  served  on  each  of  said  defendants.  In  his  petition  he 
asked  judgment  against  F.  M.  Baldwin  and  J.  W.  Maxwell 
for  $2,200  on  their  six  promissory  notes  dated  September, 
9,  1891,  executed  to  plaintiff,  administrator.  He  alleged 
that  of  said  real  estate  lot  1  passed  to  Baldwin  &  Maxwell ; 
that  said  conveyances  to  3Irs.  Baldw^in  and  to  Mrs.  Maxwell 
were  made  without  consideration,  and  to  hinder  and  delay 
creditors ;  and  that  the  ccnveyance  by  them  to  Dickson  was 
in  trust,  and  that  Baldwin  &  Maxwell,  Mary  Baldwin,  and 
Marietta  Maxwell  owned  said  lot  1;  and  writ  of  attachment 
was  asked  and  issued  against  the  property  of  F.  M.  Bald- 
win and  J.  W.  Maxwell,  and  w^as  levied  on  said  lot  1.  In 
an  amendment  to  his  petition  said  administrator  alleged  that 
said  lot  1  passed  by  the  deed  cf  general  assignment  to  King, 
and  by  the  deed  from  King  to  Liggett;  that  the  debt  due  to 
him  was  prior  to  conveyance  to  Liggett;  that  Liggett  paid 
no  consideration  for  the  conveyance ;  that  he  holds  the  lot  as 
the  property  of  Baldwin  &  Maxwell,  and  for  the  purpose  of 
keeping  it  beyond  the  reach  of  their  creditors.  He  also  al- 
leges that  the  other  conveyances  mentioned  above  were  with- 
out consideration,  and  to  hinder  and  delay  creditors,  and 
asked  that  the  land  be  held  subject  to  his  claim,  and  for 
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special  execution  against  said  lot.     The  defendants  Baldwin 
&  Maxwell,  F.  M.  Baldwin,  Mary  Baldwin,  and  X.  W.  Dick- 
son   answered,    admitting    said    conveyance,    and  alleging 
that  the  conveyance  by  Mary  Baldwin  and  her  husband  to 
Dickson  was  as  security  for  $500.    They  denied  that  Mari- 
etta Maxwell  and  J.  W.  Maxwell  have  any  title  in  said  prop- 
erty, and  alleged  that  Mary  Baldwin  is  the  absolute  owner 
thereof,  subject  only  to  the  claim  of  Dickson  for  said  $500 
by  virtue  of  the  sale  and  deed  to  her  by  H.  J.  Liggett.  They 
asked  decree  dismissing  plaintiff's  petition,  and  decreeing 
that  Marietta  and  J.  W.  Maxwell  have  no  interest  in  said 
property.     Said  defendants  also  answ^ered  plaintiff's  amend- 
ment to  his  petition,  denying  every  allegation  not  admitted. 
They  admit  the  execution  of  the  general  assignment  as  al- 
leged, the  conveyance  from  King  to  Liggett,  and  that  all  the 
property  passed  thereunder.     The  defendants  J.  W.  Max- 
well, Marietta  Maxwell,  and  Baldwin  &  Maxwell,  by  J.  W. 
Maxwell,  answered,  claiming  that  said  lot  1  is  the  property 
of  Baldwin  &  Maxwell ;  that  H.  J.  Liggett  had  no  authority 
to  sell  or  convey  the  same  to  Mary  Baldwin,  because  the  same 
was  to  be  conveyed  to  the  firm  after  the  firm  debts  had  been 
paid.     This  answer  is  signed  '*J.  W.  Maxwell,  Baldwin  & 
Maxwell,  Marietta  Maxwell,  by  J.  W.   Maxwell,  Defend- 
ants.''    On  the  twenty-seventh  day  of  January,  1897,  the 
court  found  in  favor  of  the  plaintiff,  Smith,  administrator, 
against  Baldwin  &  Maxwell,  F.  M.  Baldwin,  and  J.  W. 
Maxwell,  for  the  balance  due  on  the  notes  sued  upon.    The 
court  further  found  that  said  lot  1  passed  under  the  will  of 
Mrs.  Brodie  to  Baldw'in  &  Maxwell;  that  it  passed  by  the 
general  assignment  to  King,  and  from  King  to  Liggett,  and 
from  Liggett  to  Mary  Baldwin ;  that  the  transfer  to  Dick- 
son by  Mary  Baldwin  \vas  as  security  for  the  $500 ;  and  that 
the  several  conveyances  through  w'hich  the  property  passed 
to  Mary  Baldwin  were  not  in  fraud  of,  nor  for  the  purpose 
of  hindering  and  delaying  the  creditors  of  Baldwin  &  Max- 
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^velL     It  was  ordered  that  the  plaintiff's  petition,  so  far  as 
it  claims  a  lien  against  lot  1,  and  the  attachment 
3  thereon,  be  discharged,  and  that  Mary  Baldwin  be 

quieted  in  her  title,  subject  to  said  lien  of  $500.    A 
decree  was  prepared  by  counsel  for  defendants  and  sub- 
mitted to  the  judge,  who,  after  making  some  corrections, 
signed  and  approved  the  same,  and  it  was  placed  with  the 
files  in  the  case,  but  through  oversight  was  not  entered  upon 
the  records,  as  required  by  the  Code.    At  the  August  term, 
1897,  the  plaintiff.  Smith,  presented  his  petition  asking  that 
said  decree  be  expunged  from  the  record,  and  set  aside,  for 
various  reasons  assigned  in  the  petition.     Notice  of  this  ap- 
plication was  duly  served  on  all  the  defendants,  and  they  ap- 
peared and  answered  jointly,  joining  certain  issues,  and  the 
court,  after  a  most  thorough  and  careful  review  of  said  case, 
dismissed  the  petition  to  set  aside  said  decree.     After  the 
rendition  of  said  judgment   and   decree,    X*    W.   Dickson 
agreed  with  Mary  Baldwin  to  sell  said  lot  1  for  her  as 
her  agent,  for  a  commission  of  $50,  and  thereafter  sold  the 
same  for  $1,800,  one-half  of  which,  less  his  commission,  he 
has  paid  to  Mrs.  Baldwin,  and  holds  the  other  half  subject 
to  the  judgment  and  order  of  the  court. 

II.  It  is  conceded  that  the  amount  in  the  hands  of  the 
defendant,  Dickson,  is  $875,  and  the  contention  is  whether 
the  plaintiff,  as  assignee  of  Mrs.  Maxwell,  or  the  intervener, 
Mary  Baldwin,  is  entitled  to  this  amount.  Counsel  for  ap- 
pellant say,  if  the  title  to  said  lot  1  was  in  Mary  Baldwin 
alcne  at  the  date  of  the  sale  thereof  by  King,  judgment  must 
be  for  the  intervener,  but,  if  the  title  was  in  both  Mrs.  Bald- 
win and  Mrs.  Maxwell,  judgment  should  be  for  the  plaintiff; 
and  then  they  proceed  to  discuss  the  question  of 
4  title.    The  first  question  to  be  .determined  is  whether 

this  dispute  as  to  title  was  adjudicated  in  the  case 
of  Smith  administrator,  agaii^st  Baldwin  &  Maxwell  and  oth- 
ers so  as  to  bind  Mrs.  Maxwell.  Let  it  be  conceded  that  Mrs. 
Maxwell  appeared  in  that  action  and  to  th^  cross  petition 
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of     Mrs.     Baldwin,     yet     the     question     must     be     an- 
swered   for    the    reason    that    no    judgment    or    decree 
was   entered      of      record      in      that      case.        In      Cal- 
lemon  V.  Votruba,  104  Iowa,  672,  we  said  as  follows:    "But, 
until  the  record  is  prepared,  no  evidence  exists  on  the  rendi* 
tion  of  the  judgment.    These  records  are  under  the  control  of 
the  court  (section  248  of  the  Code),  and  through  them  it 
speaks  the  final  adjudication  defined  by  the  statute  as  a  judg- 
ment.   Until  so  rendered,  there  is  no  judgment.     The  Code 
contains  no  provisions  relating  to  judgment  forms  signed  by 
the  judge,  and  these  amount  to  no  more  than  directions  for 
judgments.    Until  recorded,  they  were  not  such,  but  merely 
evidence  that  the  court  had  ordered  judgments  and  approved 
their  form." 

III.  We  now  inquire  whether  Mrs.  Maxwell  had  any 
interest  in  said  lot  1  at  the  time  defendant,  Dickson,  sold  it 
for  the  $1,800.     We  all  agree  that  the  interest  of  Baldwin 

&  Maxwell,  derived  under  he  will,  passed  to  their 
5  assignee  by  their  general  assignment  for  the  benefit 

of  creditors,  but  the  majority  hold  that  no  title  to 
lot  1  passed  by  the  conveyances  from  King,  assignee,  to  H.  J. 
Liggett,  trustee,  nor  from  Liggett,  trustee,  to  Mary  Bald\yin^ 
for  the  reason  that  said  lot  1  is  not  described  in  said  convey- 
ances.  They  hold  that  those  conveyances  only  passed  title 
to  the  real  estate  specifically  described  therein,  and  that 
what  follows  the  specific  description  does  not  convey  any- 
thing, but  merely  declares  an  intention  by  such  description 
to  convev  the  unsold  real  estate  in  Storv  county  that  paj^sed 
under  the  general  assignment;  following  the  rule  annouiieed 
in  1  Jones,  Real  Property,  section  325,  and  Thayer  v.  Fin- 
ton,  108  N.  Y.  App.  394  (15  K  E.  Rep.  615).  The  writer 
does  not  concur  in  this  conclusion.  I  think  that  the  lan- 
guage of  these  deeds  to  and  from  Liggett,  trustee,  shows 
plainly  a  purpose  to  then  and  thereby  convey  the  unsold 
real  estate  in  Story  county,  and  not  an  intention  to  convey 
in  the  future.     In  Land  Co,  i\  Randell,  82  Iowa,  89,  the 
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deed,  after  specifically  describing  a  number  of  lots,  contin- 
ued as  follows:  "Also  together  with  .all  other  lands  that 
may  not  have  been  heretofore  described  belonging  to  said 
South  Park  Company."  It  was  held  that  this  passed  title 
to  all  the  property  owned  by  the  plaintiff's  grantor  at  the 
time  of  said  conveyances.  It  seems  to  me  that  the  intention 
I  to  convey  by  these   deeds   the   unsold   property   in   Story 

county  is  quite  as  apparent  as  in  the  Land  Company\^  Case, 
It  follows  from  the  conclusion  of  the  majority  that  no  title 
to  said  lot  1  passed  by  the  deeds  to  and  from  Liggett,  trustee. 
This  being  true,  the  title  remained  in  King,  assignee,  until 
the  settlement  of  the  affairs  of  Baldwin  &  Maxwell  under  the 
general  assignment,  and,  upon  that  being  accomplished,  the 
title  reverted  to  Baldwin  &  Maxwell,  and  their  interest 
passed,  by  the  deeds  executed  by  them  respectively, 
to  their  wives.  It  follows,  therefore,  that  Mrs.  BaldAvin 
and  Mrs.  Maxwell  are  equally  entitled  to  share  in  the  $1,800 
for  which  the  lot  was  sold,  and  that  the  plaintiff,  as  assignee 
of  Mrs.  Maxwell,  is  entitled  to  recover  from  the  defendant, 
Dickson,  the  balance  of  the  purchase  money  remaining  in  his 
hands. — Affirmed. 
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L.  \V.  Thomas^  Appellant,  v.  The  Chicago,  Milwaukee      |ii2    m 
AND  St.  Pal'l  Railway  Company,   Appellee. 

Railroads:  dvty  to  trespasser:  Evidence.  Where  an  action  for  in- 
juries received  by  a  child  was  tried  on  two  theories — one  that 
the  child  was  a  licensee,  the  other  that  he  was  a  trespasser — 

9  defendant  conceding  that  the  engineer  alone  kept  a  lookout, 
and  then  only  when  not  otherwise  engaged — there  was  no 
error  in  denying  plaintiff  the  right  to  show  whose  duty  it  v/as 
to  keep  a  lookout,  there  being  no  dispute  on  this  proposition. 

Same.  Where  plaintiff's  minor  child  was  injured  while  trespassing 
on  a  railroad  track,  and  was  not  seen  by  the  railroad  company's 

10  employes  in  time  to  have  stopped  the  train,  evidence  of  the 
condition  of  the  engine  was  immaterial. 
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Discretion.  In  an  action  against  a  railroad  company  to  recover 
for  injuries  to  a  child,  it  was  no  abuse  of  discretion  to  admit 

10  evidence  on  behalf  *of  defendant,  after  plaintiff's  counsel  had 
finished  his  opening  argument. 

Imtructions.  Instructions  in  an  action  for  injuries  to  a  child  pre- 
sented two  theories  of  the  case — one  that  the  child  was  a  li- 

2  censee;  the  other  that  he  was  a  trespasser.  On  the  latter  the- 
ory, the  court  instructed  that  it  was  not  w^hat  defendant's  em- 

3  ployes  could  have  seen,  but  what  they  did  in  fact  see  of  the 

4  child,  and  what  they  did  on  seeing  him.  Another  instruction 
stated  that  "the  employes,  if  they  saw  the  child,  must  have 
known  that  he  was  too  young  to  help  himself."  Held,  that  the 
instruction  with  regard  to  trespassers  was  not  erroneous,  as 
eliminating  the  question  of  what  the  employes  by  ordinary 
care  might  have  seen,  since  the  company  owed  no  duty  to  tres- 
passers, and  the  relaxation  of  this  rule,  in  case  of  children, 
was  provided  for  by  other  instructions. 

Same.  Where  a  child  was  injured  while  trespassing  on  the  track  of 
a  railroad  company,  an  instruction,  in  an  action  for  such  in- 

5  juries,  is  not  erroneous,  for  limiting  the  knowledge  of  the  child's 
presence  to  the  engineer,  and  not  including  other  officers  of 
the  train,  since  the  company  was  under  no  obligation  to  look 
out  for  trespassers. 

Same.  An  instruction,  in  an  action  for  injuries  received  by  a  child 
while  trespassing  on  a  railroad  track,  to  the  effect  that  if  de- 
fendant railroad's  employes  negligently  or  carelessly  looked 
down  the  track,  and  failed  to  observe  children  thereon,  there 
would  be  no  liability,  is  proper. 

Same.  In  an  action  for  injuries  to  a  child  received  while  trespass- 
ing on  a  railroad  track,  an  instruction  to  the  effect,  ''even 
though  the  engineer  saw  plaintiff  in  a  place  of  peril  on  the 
track,  still  he  cannot  recover,  unless  the  engineer  actually  saw 
and  knew  that  he  was  a  child  so  young  as  not  to  be  able  to  get 
out  of  danger;  but  if  you  find  that  the  engineer  saw  him  in  the 

7  place  of  peril,  and  did  not  know  that  he  was  so  young  as  to  be 
unable  to  take  care  of  himself,  then  it  would  be  the  engineer's 
duty  to  keep  a  lookout  to  see  whether  the  child  did  get  out  of 
the  way,  or  was  of  such  tender  years  as  to  be  unable  to  care 
for  himself,  and  it  would  be  his  duty  to  have  such  control  of 
his  engine  as  to  be  able  to  stop  in  time  to  prevent  the  accident," 
was  not  inconsistent  and  contradictory,  and  hence  not  error. 

Same.  An  instruction,  in  an  action  for  injuries  received  by  a  child 
trespassing   on    a    railroad    track,    that    defendant's    employes 

8  should  exercise  all  the  mear*3  at  their  command  to  stop  the  train 
after  they  saw  the  child  on  the  track,  sufficiently  states  the  duty 
owing  to  trespassers  by  the  railroad  company. 
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Instruction:  Construed.  Where  a  father  sued  for  injuries  done 
his  4-year-old  child,  an  instruction  that  to  render  defendant 
1  railroad  company  liable  plaintiff  must  have  used  reasonable 
care,  etc.,  to  restrain  and  keep  his  child  at  home,  and  prevent 
the  child  from  getting  on  defendant's  track,  was  not  objection- 
able, since  it  did  not  require  plaintiff  to  keep  his  child  in  doors, 
but  merely  at  home. 

Appeal  from  Marshall  District  Court. — Hon.  George  W. 

BuRNHAM,  Judge. 

Wednesday,  May  22,  1901. 

Action  to  recover  damages  caused  by  personal  injuries 
to  plaintiff^s  minor  son,  due,  as  is  alleged,  to  the  negligence 
of  defendant's  employes.  There  was  a  trial  to  a  jury,  re- 
sulting in  a  verdict  and  judgment  for  defendant,  and  plain- 
tiff  appeals. — Affirmed. 

J.  M.  ParJcer  for  appellant. 

/.  C.  Cooh  and  Binford  if-  Snelling  for  appellee. 

Deemee,  J. — This  is  the  third  time  this  case  has  been 
before  us.  The  former  opinions  will  be  found  in  93  Iowa, 
248,  and  103  Iowa,  649.  The  facts  appearing  on  this  third 
trial  were  not  materially  different  from  those  developed  on 
the  other  two,  save  that  on  this  trial  it  appeared  that  the 
bridge  at  which  the  accident  occurred  was  not  over  a  public 
highway,  but  over  a  pi'ivate  farm  crossing;  that  the  ladder 
spoken  of  in  the  former  trial  was  not  on  this  bridge,  but  on 
an  overhead  public  crossing  located  about  1,000  feet  from 
the  place  where  the  children  were  injured ;  that  the  bridge 
where  the  children  w^re  hurt  was  between  this  overhead  pub- 
lic crossing  and  the  tovm  of  Rhodes;  that  the  foot  travel 
spoken  of  left  the  highw^ay  in  the  vicinity  of  the  overhead 
crossing  passing  over  defendant's  track  and  the  bridge  where 
the  accident  occurred  on  the  way  to  Rhodes,  and  that  only 
a  portion  of  such  travel  made  use  of  the  ladder  at  the  over- 


172  Thomas  v.  C,  M.  &  St.  P.  Ey.       [114  Iowa 


kead  crossing  in  reaching  the  track.  A  large  portion  of  the 
travel  left  the  highway  before  reaching  the  crossing,  and 
reached  the  track  by  crossing  the  fields  and  crawling  through 
wire  fences.  There  was  evidence  to  show  that  the  ladder  re- 
ferred to  was  not  placed  at  the  bridge  for  the  purpose  of 
accommodating  persons  who  wished  to  use  the  track  for  a 
footway,  but  for  the  use  of  defendant's  employes,  in  repair- 
ing and  inspecting  the  bridge.  The  right  of  w^ay  at  the 
place  in  question  w-as  fenced,  and  the  defendant  attempted 
to  keep  it  in  repair,  so  as  to  deter  persons  from  going  on  its 
right  of  way,  but  the  fence  was  frequently  torn  down  and 
as  often  repaired.  The  fence  consisted  of  five  or  six  wires, 
constructed  on  either  side  of  the  track,  and  neglig?nce  is 
not  predicated  on  defendant's  failure  to  keep  this  fence  in 
repair.  With  these  statements,  in  addition  to  those  appear- 
ing in  the  former  opinions,  we  are  now  ready  to  consider 
the  errors  assigned,  and  to  deal  w^ith  the  propositions  of  lav/ 
involved. 

I.  Plaintiff  sues  in  his  o\vn  behalf  for  injuries  done 
his  minor  child,  and  must  show  his  freedom  from  contribu- 
tory negligence.  In  this  connection  the  court  gave  the  fol- 
lowing instructions,  which  are  complained  of,  to-wit :  ^*Xo. 
7.  In  order  to  render  the  defendant  liable,  the  jury 
1  must  find,  from  the  preponderance  of  the  evidence, 

that  plaintiff  had  exercised  all  reasonable  care,  pru- 
dence, caution,  and  diligence  to  restrain  and  keep  his  child 
at  home,  and  to  prevent  the  child  from  getting  upon  the  rail- 
way track.  No.  8.  If  the  plaintiff  failed  or  neglected  to 
exercise  that  degree  of  care,  prudence,  caution,  and  dili- 
gence to  restrain  and  keep  his  child  at  home,  and  prevent 
the  child  from  getting  upon  defendant's  track,  as  an  ordin- 
arily careful,  prudent,  cautious,  and  diligent  man  should  have 
exercised  under  like  and  similar  circumstances,  then  you 
should  find  that  the  plaintiff  was  negligent  in  that  respect, 
and  return  a  verdict  for  the  defendant."  The  child  that  was 
injured  was  3  years  and  9  months  old.    He  was  with  another 
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child  younger  than  himself,  and  for  that  reason  was  prac- 
tically unattended.     That  it  was  the  father's  duty  to  use  or- 
dinary care,  prudence  and  diligence  to  keep  and  prevent  his 
getting  on  the  railway  track  is  clear.     Whether  or  not  he 
used  this  degree  of  care  was  a  question  of  fact  that  was  prop- 
erly submitted  to  the  jury.     The  instructions  complained 
of  did  not  compel  the  plaintiff  to  keep  his  child  in  the  house, 
but  at  home.    To  allow  a  child  4  years  old  to  go  on  a  railwa;^ 
track  imattended  is  clearly  negligence.     Whether  or  not  due 
care  was  used  to  prevent  his  getting  on  the  railway  track  was 
for  the  jury,  under  proper  instructions.     There  seems  to  be 
no  fault  in  the  instructions  given,  unless  they  be  construed 
to  mean  that  plaintiff  was  required  to  keep  his  child  in  doors. 
We  do  not  think  they  exact  this  requirement,  and  see  no  er- 
ror of  which  plaintiff  may  complain.     As  supporting  our 
conclusions,  vide    Glassey   v.   Railway    Co,,   57   Pa.,    172; 
Caiiley  r.  Railway  Co.,  95  Pa.,  398  (40  Am.  Rep.  604). 

II.     The  instructions  presented  two  theories  of  the  case 
to  the  jury — one  bottomed  on  the  fact  that  the  children  were 
licensees  or  went  on  the  track  by  reason  of  an  implied  in- 
vitation ;  and  the  other  on  the  proposition  that  they 

2  were  trespassers.  After  fully  instructing  on  the  first 
theory,  the  court  took  up  the  second,  and  on  this  in- 
structed that  it  was  not  what  defendant's  employes  could  have 
seen,  but  what  they  did  in  fact  see,  of  the  children,  and  what 
thev  did  after  thev  saw  the  children  on  the  track.  These  in- 
structions  are  said  to  be  erroneous,  because  they  eliminate  the 
question  of  what,  by  ordinary  care,  the  employes  might  have 

seen.     Appellant's  claim  in  this  respect  is  without 

3  merit.     If  the  children  were  trespassers,  the  defend- 
ant owed  them  no  duty  until  it  saw  them  on  the  track, 

and  in  a  place  of  danger.  This  is  elementary.  Thomas  r. 
Railway  Co.,  93  Iowa,  252;  Thomas  v.  Railway  Co,,  103 
Iowa,  657.  The  court  also  instructed  on  this  branch  of  the 
case  that  the  employes,  if  they  saw  the  child,  must  have 
known  that  he  was  too  young  to  help  himself. 
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It  is  no  doubt  true  that  the  severity  of  the  rule  as  to 
trespassers  on  railway  property  is  greatly  relaxed  in  eas 
the  trespassers  are  of  tender  years,  but  it  must  appear  that 
the  employes  in  charge  of  the  train  knew  that  the 
4  objects  in  front  of  them  were  children.    When  a  per- 

son is  seen  ahead  of  the  train,  the  employes  in  charge 
thereof  have  the  right  to  assume  that  he  will  take  care  of 
himself,  unless  they  have  reason  to  believe  that  such  person 
is  not  for  some  reason  able  to  take  care  of  himself.  If  the 
object  turns  out  to  be  a  child  non  sui  juris,  this  is  sufficient  to 
give  the  employe  warning,  and  after  notice  of  that  fact  he 
must  do  all  in  his  power  to  stop  the  train.  See  Chrystal  v. 
Railroad  Co.,  105  K  Y.,  164  (11  X.  E.  Rep.,  380)  ;  Burg 
V.  Railway  Co.,  90  Iowa,  119;  Masser  v.  Raihvay  Co.,  C8 
Iowa,  602.  In  the  Burg  Case  it  is  said,  in  effect,  that  an  en- 
gineer may  rightly  presume  that  a  person  on  the  track  will 
leave  it  on  the  approach  of  a  train,  until  the  contrary  is  in 
some  way  manifested.  But  when  he  knows  the  persons  are 
small  children  he  has  sufficient  reason  to  believe  they  will 
remain,  and  is  at  once  charged  with  the  highest  degree  of 
care  in  their  behalf.  Until  he  knows  that  the  objects  are 
children,  he  has  the  right  to  assume  that,  whatever  they  are, 
they  will  leave  the  track.  McCracken  v.  Railway  Co.,  91 
Iowa,  711,  cited  by  appellant,  is  not  in  point.  Moreover, 
the  instruction  was  in  exact  accord  with  the  one  asked  by 
plaintiff. 

What  we  have  just  said  answers  one  of  the  complaints 
made  to  the   fourteenth    instruction.      Another   complaint 
made  of  that  portion  of  the  charge  is  that  it  limits  knowl- 
edge of  the  children's  presence  on  the  track  to  the 
5  engineer,  although  a  fireman,  a  brakenian,  and  the 

conductor  were  also  on  the  engine.  There  is  no  evi- 
dence in  the  case  that  any  other  person  than  the  engineer 
looked  ahead  to  see  what  was  on  the  track.  Indeed,  the  evi- 
dence shows  that  had  the  other  employes  looked  they  could 
not  have  seen  the  children ;  but  as  there  was  no  evidence  that 
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any  of  them  did  look,  and  as  under  this  theory  of  the  case 
they  were  under  no  obligations  to  look  out  for  trespassers, 
there  was  no  error  in  the  instructions. 

The  instructions  also  limit  the  place  of  looking  to  two 
certain  localities.  As  the  only  evidence  to  show  negligence 
referred  to  these  localities,  and  none  other,  there  was  no 
error. 

Further  complaint  is  made  of  the  instructions  because, 
in  presenting  the  question  of  liability  as  to  trespassers,  the 
jury  was  told,  in  effect,  that  if  defendant's  employes  negli- 
gently or  carelessly  looked  down  the  track,  and  failed 
6  to  observe  the  children,  there  would  be  no  liability. 

This  instruction  presents  the  law  as  we  understand  it. 
As  the  railway  company  was  not  required  to  keep  a  lookout 
for  trespassers,  and  was  only  required  to  adopt  all  reasonable 
means  to  avoid  injuring  them,  after  their  presence  was  dis- 
covered, it  would  not  be  liable  for  negligence  of  its  employes 
in  failing  to  look  out  for  children  on  the  track.  In  other 
words,  it  is  no  more  responsible  for  negligence  in  looking 
than  for  failure  to  look  at  all.  Appellant's  contention  that 
defendant's  employes  were  required  to  keep  a  lookout  is  an- 
swered by  what  we  have  already  said. 

The  engineer  said  in  his  testimony:  "When  passing 
switches,  was  going  about  six  or  eight  miles  per  hour.  After 
T  looked  west  I  started  to  prime  the  injector.  I  do  not  say 
the  children  Avere  not  there  then.  I  did  not  see  them.  T 
took  the  bridge  in  with  the  rest  of  the  track.  During  the  time 
of  priming  the  injectors  went  about  eight  or  nine  hundred 
feet.  Then  T  looked  out  and  saw  something.  Were  about 
three  hundred  feet  from  the  children."  Instruction  15  reads 
as  follows:  "(15)  Even  though  you  may  believe  that  the  en- 
gineer did  see  these  children  from  his  engine  at  the 
7  west  switches,  or  at  the  water  tank,  in  a  place  of  peril 

on  the  track  or  bridge,  still  the  plaintiff  cannot  re- 
cover, unless  you  find  and  believe  from  all  the  evidence  that 
the  engineer  actually  saw  and  knew  that  they  were  children 
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so  young  as  not  to  be  able  to  take  eare  of  themselves  and  get 
out  of  the  way  of  danger;  but  if  you  find  that  the  said  en- 
gineer did  see  these  children,  when  at  the  west  switches  or  at 
the  water  tank,  in  a  place  of  peril  on  the  track  and  bridge, 
and  did  not  know  at  that  time  that  they  were  so  young  as 
not  to  be  able  to  take  care  of  themselves,  then  it  would  be 
the  duty  of  said  engineer  to  keep  a  lookout  to  see  whether  or 
not  these  children  did  get  out  of  the  way,  or  if  they  were  of 
such  tender  years  as  to  be  unable  to  take  care  of  themselves ; 
and  it  would  be  his  duty  to  have  such  control  of  his  engine 
so  that  he  might  prevent  the  accident  when  he  did  discover 
such  fact,  if  he  found  such  to  be  the  fact,  that  they  had  not 
gotten  out  of  the  way,  or  that  they  were  of  such  tender  years 
as  not  to  be  able  to  get  out  of  the  way.  This  is  said  to  be  in- 
consistent and  contradictor^'.  We  do  not  think  so.  After 
stating  a  general  rule  as  to  the  engineer's  duty 
towards  the  children  the  court  proceeded  to  state 
more  partiailarly  the  engineer's  duty,  and  to  ex- 
plain what  was  equivalent  to  actual  knowledge 
that  the  persons  ahead  of  him  on  the  track  were  chil- 
dren. The  latter  part  of  the  instruction  is  in  exact  accord 
with  appellant's  contention,  and  we  do  think  it  contradicts 
the  initial  statement. 

The  sixteenth  instruction  required  of  defendant's  em- 
ployes the  exercise  of  all  the  means  at  their  command  to  stop 

the  train  after  thev  saw  the  children  on  the  track.     If  the 

« 

child i*en  were  trespassers,  this  was  all  that  was  re- 
8  quired.     Trains  do  not  have  to  be  equipped  so  that 

they  may  be  operated  to  avoid  injuries  to  trespassers. 
"No  duty  is  owing  to  such  persons  until  their  presence  is  dis- 
covered, and  then  the  duty  is  to  use  all  reasonable  means  at 
command  to  avoid  injuring  them.  Bia^g  v.  Railway  Co., 
supra;  Gaynor  v.  Railway  Co.^  100  Mass.,  214  (97  Am. 
Dec.  96)  '^Nicholson  v.  Raihcay  Co,,  41  X.  Y.,  525;  Larmore 
V,  Iron  Co,,  101  X.  Y.  App.,  391  (4  X.  E.  Rep.,  752).  Cei- 
tain  instructions  given  at  defendant's  request  are  complained 
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of.  They  seem  to  announce  correct  rules  of  law,  and  need 
not  be  set  out  in  exienso.  The  principles  announced  seem 
to  be  abundantly  supported  by  authority,  and  we  need  only 
call  attention  to  Chrystal  v.  Railroad  Co,,  supra,  as  sustain- 
ing our  views  of  the  law.  The  plaintiff  asked  several  in- 
structions which  were  refused.  In  so  far  as  thev  announced 
correct  rules  of  law,  they  were  embodied  in  the  charge. 

IV.     Some  complaints  are  made  of  the  rulings  on  evi- 
dence.   Most  of  them  are  answered  by  what  we  have  already 
said  as  to  the  law  in  the  case.    None  of  them  is  of  suflBcient 
importance  to  justify  separate  consideration.     The 

9  court  denied  the  plaintiff  the  right  to  show  whose  duty 
it  was  to  keep  a  lookout.  If  there  had  been  any  dis- 
pute on  this  proposition,  the  evidence  might  have  been  ad- 
missible on  the  first  theory  of  the  case,  that  is,  that  the  chil- 
dren were  licensees ;  but  as  it  was  practically  conceded  that 
no  one  kept  a  lookout  except  the  engineer,  and  that  he  did 
so  only  when  not  engaged  with  other  duties,  there  was  no 
error.    Certain  evidence  was  offered  by  way  of  impeachment, 

but,  as  no  foundation  was  laid  therefor,  there  was  no 

10  error.     Evidence  as  to  the  condition  of  the  engine 
was  immaterial,  on  any  theory  of  the  case.     Evi- 
dence was  admitted  on  behalf  of  defendant  after  plaintiff's 
counsel  had  finished  his  opening  argument.    In  this  no  abuse 
of  discretion  is  shown.  McMeekin  v.  Worcester,  99  Iowa, 
243.    We  have  now  carefully  considered  all  the  points  made 
by  appellant's  counsel,  and  reach  the  conclusion  that  there 
was  no  prejudicial  error  of  which  he  may  properly  complain. 
The  accident  was  an  unfortunate  one — one  deeply  to  be  re- 
gretted— ^but  a  jury,  after  a  fair  trial,  has  returned  a  verdict 
for  defendant,  and  we  see  no  reason  for  interfering  there- 
with.    This  is  the  third  trial,  and  as  the  last  seems  to  have 
been  squarely  on  the  merits,  and  no  prejudicial  errors  seem 
to  have  been  committed,  the  parties  should  rest  content  with 
the  verdict. — ^Affibmed. 

Vol.  114  la— 12 
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Anjs^a  f  olken^  Appellant,  v.  Jacob  IIahx  et  al. 

Assuming  Mortgage:  failure  to  pay:  Damages.  Defendant,  hav- 
ing bought  land  of  plaintiff,  and  assumed  a  mortgage  on  it  and 
other  lands  belonging  to  plaintiff,  which  other  lands  were  sub- 

1  Ject  to  junior  mortgages,  is  not  liable  to  plaintiff  for  the  full 
amount  of  the  mortgage  on  his  failure  to  pay  it,  and  the  sale 
under  foreclosure  thereof,  not  only  of  plaintiff's  lands,  but  of 
that  bought  by  him  from  plaintiff. 

Burden  of  proof.  Plaintiff,  alleging  the  sale  by  him  to  defendant 
of  land,  the  assumption  by  defendant  of  a  mortgage  on  such 
land  and  other  lands  owned  by  plaintiff,  and  defendant's  fail- 

2  ure  to  pay  the  mortgage,  and  seeking  to  recover  damages  because 
his  lands  were  included  in  the  foreclosure  of  the  mortgage,  has 
the  burden  of  proving  the  damages  suffered. 

Appeal  from  Carroll  District  Court. — IIox.  S.  !^L  Elwoot>. 

Judge. 

Wednesday,  May  22,  1901. 

AcTiox  to  recover  dama*]:es  for  failure  of  defendants  to 
pay  off  an  indebtedness  secured  by  mortgage  on  two  parts  of 
lots  in  accordance  with  the  stipulation  in  a  deed  conveying 
one  of  such  part  lots  from  plaintiff  to  defendants.  Trial  be- 
fore the  court  without  a  jury.  Judgments  for  defendants, 
from  which  plaintiff  appeals. — Affirmed. 

.   George  W.  Bowen  for  appellant. 
Salinger  &  Korte  for  appellee. 

"McClain,  J. — It  appears  that  after  defendants  took 
the  conveyance  from  plaintiff,  and  assumed  the  payment  of 
the  mortgage  on  the  conveyed  premises  which  also 
covered  other  premises  belonging  to  plaintiff,  but 
incumbered  with  other  liens  junior  to  the  mort- 
1  gag^?   tlie  holder  of  the   mortgage  obtained  a   de- 

cree in  a  foreclosure  suit  for  the  sale  of  the  entire 
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premises  covered  by  the  mortgage ;  that  is,  the  portion  of  lot 
Conveyed  by  plaintiff  to  defendants,  and  another  portion 
of  lot  belonging  to  plaintiff.  It  appears  from  the  agreed  state- 
ment of  facts  that  the  sheriff's  retnm  first  made  nnder  this 
decree  showed  a  sale  of  the  entire  premises  in  one  Inmp,  bnt 
that  afterwards,  and  after  going  ont  of  office,  said  sheriff 
amended  his  rotnrn  so  as  to  show  that  the  part  lot  conveyed 
to  defendants  was  first  offered  separately,  and  no  bid  being 
made  therefor,  then  the  entire  premises  covered  by  the  mort- 
gage were  offered  and  sold  together.  In  the  view  we  take 
of  the  case,  it  is  not  necessary  to  discnss  the  validity  of  the 
amendment  of  the  retnrn.  Conceding  that  the  statements 
made  in  snch  retnrn  are  trne,  it  does  not  follow  that  the 
part  lot  conveyed  to  defendants  did  not  constitnte  a  valu- 
able portion  of  the  premises  which  were  sold  under  the  de- 
cree, and  w^hich  the  mortgagee  bid  in  in  satisfaction  of  his 
claim.  The  nature  of  a  grantor's  remedy  against  a  grantee 
who  has  accepted  a  conveyance  of  premises,  assuming  pay- 
ment of  the  mortgage  indebtedness  secured  thereon,  and  has 
failed  to  pay  such  indebtedness,  is  not  involved  here ;  for  in 
this  case  the  situation  of  the  parties  has  been  changed  by  the 
foreclosure  of  the  mortgage.  If  on  foreclosure  the  premises 
had  satisfied  the  amount  of  the  mortgage  debt,  surely  the 
grantor  would  have  had  no  cause  of  action  against  the 
grantee.  In  this  case  it  appears  that  the  premises  conveyed, 
and  other  premises  belonging  to  plaintiff  and  covered  by 
the  same  mortgage  were  sold  in  satisfaction  of  the  mortgage ; 
that  is,  the  premises  conveyed  went  to  a  partial  satisfaction 
of  the  mortgage  assumed;  by  the  defendants.  It  cannot  be 
true,  therefore,  that  plaintiff  is  entitled  to  recover  from 
defendants  the  entire  amount  of  the  mortgage  indebtedness 
assumed  by  the  latter  in  the  conveyance  to  them;  and  the 
question  is,  what  is  the  measure  of  damages  for  defendants' 
partial  failure?  Unfortunately,  on  this  question  there  was 
no  evidence  whatever.  It  does  not  appear  Avhethcr  plaintiff's 
equity  in  the  part  lot  still  belonging  to  her  was  of  any  value. 
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The  certificate  of  purchase  at  the  foreclosure  sale  was  as- 
signed by  the  mortgagee  who  bought  in  the  premises  to  a 
general  lienholder,  having  a  claim  on  the  part  lot  retained 
by  plaintiff;  and  it  may  be  that  in  that  way  the  value  of 
such  part  lot  went,  to  some  extent,  to  the  satisfaction  of 
plaintiff's  indebtedness  to  such  junior  lienholder.  At  any 
rate,  there  is  nothing  to  show  the  value  of  the  right  which 
plaintiff  lost  by  reason  of  the  failure  of  defendants  to  pay 

off  the  mortgage,  or  the  consequent  foreclosure  thereof 
2  against  plaintiff's  property.     Plaintiff  seems  to  have 

assumed  that  the  burden  was  on  defendants  to  show 
the  extent  to  which  their  obligation  to  plaintiff  with  refer- 
ence to  the  payment  of  this  mortgage  had  been  satisfied ;  but 
plaintiff  has  not  put  herself  in  position  to  insist  upon  this 
view,  for  she  does  not  allege  the  failure  of  defendants  to  pay 
off  the  mortgage  as  her  cause  of  action,  but  expressly  seeks 
to  recover  damages  because  her  property  was  included  in 
the  foreclosure  of  the  mortgage  which  defendants  agreed  to 
pay  off.  Having  alleged  all  the  facts  and  set  up  a  claim 
for  damages,  we  think  that  the  burden  was  upon  her  to  prove 
the  damage  suffered 

Appellant's  motion  to  strike  appellees'  amended  abstract 
and  argument  on  the  ground  that  it  was  not  filed  in  time  is 
overruled.  It  does  not  appear  that  appellant  has  suffered 
any  prejudice  from  delay  of  appellees,  and  in  such  case  we 
do  not  strike  the  papers  from  the  files  for  that  ground  alone. 
— Affirmed. 


J.  S.  Tathwell  v.  The  City  of  Cedar  Rapids^  Appellant, 

Evidence:  contradiction.  Testimony  of  plaintiff's  witnesses  dl- 
3  rected  to  fixing  the  time  of  a  transaction  reUed  on  by  defendant's 
witnesses  in  fixing  the  time  of  their  examination  of  a  culvert 
where  plaintiff  received  his  injury  having  been  received,  de- 
fendant should  have  been  allowed  to  call  witnesses  to  contra- 
dict it  ■ 
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Refusal  to  heab  witnesses:  Subsequent  presentation  of  witnesses 
needless.  After  the  court  has  ruled  that  It  will  not  hear  de- 
fendant's witnesses,  defendant  is  not  bound  to  thereafter  pre- 
sent each  of  them  before  the  court. 

REBrTTAL.     Testimony  of  plaintiff's  witness,  directed  to  fixing  the 
2    time  of  a  transaction  relied  on  by  defendant's  witnesses  in  fix- 
ing the  time  of  their  examination  of  the  culvert  where  plaintiff 
received  his  injury,  is  properly  admitted  on  rebuttal. 

Instructions:     pleadings:     Concessions  of  plaintiff.     It  being  con- 
2    ceded  by  plaintiff  on  the  trial  that  no  claim  is  made  of  faulty 
construction  of  the  culvert  where  his  injury  occurred,  the  court, 
in  stating  the  issues  for  the  Jury,  should  not  recite  the  allega- 
tions of  the  petition  as  to  such  faulty  construction. 

Assignment  of  Errors:     besobt  to  argument.     The  court  will  not 
1    resort  to  the  arguments  to  learn  the  specific  error  assigned. 

Appeal  from  Linn  District  Court. — Hon.  W.  N.  Tbeichleb,  ' 

Judge. 

Wednesday,  May  22,  1901. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived on  one  of  the  defendant's  streets.  Trial  to  jury,  and 
verdict  and  judgment  for  the  plaintiff.  The  defendant  ap- 
peals.— Reversed. 

J.  N.  Hughes  for  appellant. 

C.  D.  Harrison  and  Richel  &  Crocker  for  appellee. 

Sherwin^  J. — The  original  assignments  of  error  to  the 
instructions  given  by  the  court  are  so  indefinite  that  we  can- 
not consider  them.  These  instructions  are  not  numbered, 
the  pages  of  the  abstract  upon  which  they  may  be 
1  found  are  not  given,  nor  is  the  language  of  the  in*- 

structions  to  which  objection  is  made  set  out.  We 
have  repeatedly  held  that  the  court  will  not  resort  to  the  ar- 
guments to  learn  the  specific  error  assigned.  Smola  v.  Mc-^ 
Caffrey,  83  Iowa,  760]Feister  v.  Kent,  92  Iowa,  1. 

In  an  amended  assignment  of  errors  filed  after  the  ap- 
pellee's argument  was  filed,  error  in  stating  the  issues  to  the 


182  Tathwell  v.  City  of  Cedab  Rapids.  [114  Iowa 

jury  is  sufficiently  assigned,  as  is  also  the  error  alleged  in 
the  admission  of  the  testimony  of  J.  J.  Snouffer  on 

2  rebuttal,  and  the  refusal  of  the  court  to  allow  the  de- 
fendant to  call  witnesses  to  contradict  the  testimony 

given  'by  said  witness.  The  petition  alleged  the  negligent 
construction  of  the  culvert  where  plaintiff's  injury  occurred. 
On  the  trial  it  was  expressly  conceded  that  plaintiff  made  no 
claim  of  that  kind,  and  there  was  no  evidence  on  the  subject. 
The  court,  however,  in  stating  the  issues  for  the  determina- 
tion of  the  jury,  recited  the  allegations  of  the  petition  as  to 
the  faulty  construction  of  the  culvert.  This  should  not  have 
been  done.  It  is  possible  that  it  was  not  prejudicial  error, 
in  view  of  the  statements  of  the  plaintiff's  counsel  in  the  pres- 
ence of  the  jury  that  nothing  was  claimed  thereon;  but  jurors 
are  much  more  likely  to  take  the  court's  instruction  for  their 
guidance  than  the  statements  of  counsel,  and  matters  which 
are  not  in  issue  should  be  carefully  excluded  from  their  con- 
sideration. 

The  evidence  without  contradiction,  showed  that  the  city 
had  no  actual  knowledge  of  a  defect  in  the  street  at  the  place 
in  question,  and  an  instruction  was  asked  by  the  defendant 
covering  this  phase  of  the  case.  The  evidence  as  to  the  con- 
dition of  the  culvert  right  up  to  the  time  of  the  accident  was 
squarely  contradictory  and  in  sharp  and  irreconcilable  con- 
flict, and  we  think  the  defendant  was  entitled  to  the  instruc- 
tion asked. 

Complaint  is  made  of  the  admission  of  the  "testimony 
of  the  witness  Snouffer  in  rebuttal,  but,  we  think,  without 
cause.  It  was  evidently  directed  to  fixing  the  time  of  a  cer- 
tain transaction  relied  upon  by  the  defendant's  wit- 

3  nesses  in  fixing  the  time  of  their  examination  of  the 
culvert  in  question,  and  was  competent  for  that  pur- 
pose. But  there  was  prejudicial  error  in  not  permitting  the 
defendant  to  call  witnesses  to  contradict  this  testimony. 
There  is  nothing  to  indicate  that  they  were  not  present  at  the 
time,  nor  is  there  any  indication  that  the  court's  action  was 
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based  upon  any  negligence  or  want  of  good  faith  on  the  part 
of  the  defendant  It  was  clearly  the  right  of  the  defendant 
to  call  these  witnesses  and  take  their  testimony,  and  it  was 
not  bound  to  present  each  one  before  the  court  after  the  court 
had  ruled  that  it  would  not  hear  them. 

What  we  have  already  said  sufficiently  covers  the  failure 
to  give  the  third  instruction  asked  by  the  defendant,  so  far 
at  it  relates  to  the  original  construction  of  the  culvert.  The 
other  questions  involved  therein  were  covered  by  the  instruc- 
tions given.  For  the  errors  pointed  out,  the  judgment  is  re- 
versed.— Reversed. 


J.  C.  Johnson  v.  B.  H.  Gavitt^  Appellant  lu  i83 

^  fl30  660 

Fraud:  purchase  on  joint  account:  Damages.  Defendant,  hav- 
ing been  made  the  depositary  of  plaintiffs  money,  proposed  that 
they  should  Jointly  purchase  land,  to  which  plaintiff  assented; 
and  defendant  made  a  purchase,  using  plaintiffs  money  therein, 
representing  that  the  price  was  |10  per  acre,  when  it  was  but 
|5  per  acre,  and  taking  title  in  himself.  Afterwards  plaintiff's 
share,  on  the  basis  of  a  purchase  at  |10  per  acre,  was  conveyed 
to  him.  Held,  that  there  was  fraud,  rendering  defendant  liable 
for  the  difference  between  the  price  paid  and  that  represented, 
though  plaintiff  realized  from  his  land  more  than  |10  an  acre. 

Appeal  from  Harrison  District  Court. — Hon.  F.  R.  Gaynob^ 

Judge. 

Wednesday,  May  22,  1901. 

Action  for  damages  for  fraud  and  deceit.  The  case 
was  entitled  and  tried  in  equity,  and  judgment  rendered  in 
plaintiff's  favor  for  the  sura  of  $1,200,  with  interest  De- 
fendant appeals. — Affirmed, 

S.  H.  Cochran  for  appellant 

Harding  &  Harding  for  appellee. 
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Waterman,  J. — No  objection  is  made  as  to  the  charac- 
ter of  the  action  or  the  forum  in  which  it  was  tried.  The 
case  turns  upon  its  facts.  It  is  not  our  custom  to  discuss  at 
length  matters  of  fact  only,  so  we  shall  do  no  more  than  out- 
line the  evidence  sufficiently  to  show  the  grounds  for  the  con- 
clusion we  reach  upon  certain  legal  propositions  involved. 
Defendant  was  engaged  in  the  sale  of  merchandise  at  Moor- 
head,  in  this  state.  Plaintiff  was  in  his  employ.  Plaintiff 
had  a  high  regard  for  his  employer,  and  such  implicit  con- 
fidence in  his  capacity  and  integrity  that  he  made  him  the 
depositary  of  all  his  savings,  amounting  to  some  $2,000. 
This  state  of  affairs  continued  for  some  time,  when  defendant 
proposed  that  he  and  plaintiff  join  in  purchasing  a  section  of 
land  in  Texas.  To  this  plan  plaintiff  assented,  and  in  pur- 
suance of  it  defendant  went  to  Texas,  the  expense  of  the  trip 
being  shared  equally,  to  look  after  the  matter.  While  there 
he  notified  plaintiff  that  he  was  able  to  secure  a  section  at 
$10  per  acre,  and  asked  what  he  should  do.  Plaintiff  re- 
sponded, in  effect,  to  exercise  his  own  judgment.  The  pur- 
chase was  made,  and  a  deed  taken  in  defendant's  name. 
Afterwards  defendant  stated  that  he  could  sell  80  acres  to  one 
Guin  at  $10  per  acre.  Plaintiff  requested  that  this  sale  be 
made  out  of  his  interest,  as  he  had  difficulty  in  raising  funds 
to  pay  for  his  share.  He  was  later  told  by  defendant  this  had 
been  done.  Subsequently,  on  a  division,  defendant  conveyed 
to  plaintiff  240  acres,  which  was  the  latter's  share,  for  the 
sum  of  $2,400.  It  is  undisputed  that  the  price  paid  by  de- 
fendant for  the  land  was  but  $5  per  acre. 

It  is  manifest  that  defendant  unjustifiably  and  pur- 
posely wronged  plaintiff.  But  it  is  said  there  was  no  legal 
fraud,  because  defendant  purchased  the  land  for  himself,  and 
sold  to  plaintiff,  and  the  latter  had  no  right  to  rely  on  what 
was  said  as  to  its  cost.  The  purchase  was  clearly  on  joint  ac- 
count, and  not  for  defendant's  own  benefit;  for  plaintiff's 
money  was  used  to  pay  the  purchase  price,  and  he  was  con- 
sulted before  the  bargain  was  made.    The  other  proposition, 
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that  the  statement  as  to  the  purchase  price  paid  does  not  con- 
stitute a  fraud,  is  sufficiently  answered  by  this  court  in  Dorr 
i\  Cory,  108  Iowa,  725,  a  case  quite  similar  in  principle  to 
the  one  at  bar.    It  is  there  said :     "We  cannot  assent  to  the 
proposition  that  the  statement  of  a  vendor  that  he  paid  a 
specified    price    for    property    he    sells    is    a    mere    ex- 
pression     of      opinion      upon      which      the      purchaser 
ha(f    no    right    to    rely.       On    the    contrary,    we    think 
it     is     a     statement     of     fact;      and     if       the      pur- 
chaser,    without    knowing     or     having     reason  to    know 
wbat      price      was      paid,      relies      upon      the      false 
statement  to  his  injury,  he  is  entitled  to  relief" — citing 
Teachout  v.  Van  Hoesen,  76  Iowa,  113;  Her  v.  Griswold, 
83  Iowa,  442 ;  Coles  v,  Kennedy,  81  Iowa,  360 ;  French  v. 
Ryan,  104  Mich.  625  (62  K  W.  Rep.  1016)  ;Moon  v.  Mc- 
Kinstry,  107  Mich.  668  (65  N.  W.  Rep.  546)  -.Wollen  Co. 
V.  Smalley,  111  Mich.  321  (69  K  W.  Rep.  722).    We  regard 
this  rule  is  especially  applicable  where  relations  of  trust  and 
confidence  exist  between  the  parties,  as  was  the  case  here. 

II.  After  securing  title  to  the  240  acres,  plaintiff 
traded  away  200  acres,  placing  on  it,  for  trade  purposes,  a 
value  of  t$15  per  acre.  It  is  now  insisted  by  appellant  that 
because  of  this  fact  plaintiff  has  not  been  harmed,  and  there- 
fore should  not  recover.  If  plaintiff  had  received  $15  per 
acre  for  his  land,  we  do  not  see  why  the  fact  should  avail 
defendant.  Plaintiff  was  entitled  to  all  the  profit  he  could 
make  from  the  property.  He  should  not  be  obliged  to  share 
it  with  defendant.  But  he  made  no  profit.  While  he  put 
the  land  in  the  trade  at  $15  per  acre,  he  received  in  exchange 
property  at  an  inflated  figure,  and  has  lost  on  the  whole  trans- 
astion,  beginning  with  his  original  purchase,  fully  as  much 
as  the  trial  court  awarded  him.  The  judgment  was  entirely 
warranted,  and  is  apfibmed. 
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Y^  lael      Mrs.  John  Barry  v.  The  Farmers'  Mutual  Hail  Asso- 
i^^*^  ciATiON  OF  Iowa. 

Crop  Insurance:  abbitbation:  Action  on  policy.  Right  of  action 
on  a  policy  of  insurance  on  crops,  providing  what  the  loss 

1  shall  be  considered,  and  that  In  case  of  disagreement  the  kmeunt 
shall  be  settled  by  arbitration,  is  not  defeated  by  a  failure  to 
arbitrate. 

Measure  of  damages.  Instruction  in  action  on  policy  on  growing 
crops,  consisting  of  small  grain  and  com,  that  the  value  of  the 
grain  is  the  market  value  thereof  at  the  time  of  threshing, 

2  less  the  expense  of  threshing  and  marketing,  and  that  of  the 
corn,  the  price  for  which  it  could  have  been  sold  on  the  prem- 
ises, less  the  expense  of  husking  and  cribbing.  Is  erroneous, 
in  allowing  recovery  of  the  value  of  a  mature  crop,  without 
deduction  for  expense  in  fitting  it  for  the  market 

Appeal  from  Wright  District  Court, — Hon.  S.  M.  Weaver^ 

Judge. 

Thursday,  May  23,  1901. 

Action  to  recover  damage  to  growing  crops.  Trial  to 
jury,  and  verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant appeals. — Reversed. 

Thos.  A.  Cheshire  for  appellant. 

Ladd  &  Rogers  for  appellee. 

Sherwin,  J. — ^In  the  policy  issued  to  the  plaintiff  it 
is  provided!  that  the  loss  in  all  cases  shall  be  considered  the 
difference  between  the  amoimt  grown  on  the  damaged  tract 
and  a  fair  average  of  the  same  kind  grown  on  an  equal  tract 
in  the  immediate  neighborhood  where  no  damage  was  sus- 
tained, and,  in  case  of  disagreement  as  to  the  amount 
1  of  the  loss,  "it  shall  be  settled  by  arbitration  as  fol- 

lows."   There  was  no  attempt  at  arbitration,  and  the 
appellant  urges  that  no  evidence  as  to  the  amount  of  loss 
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was  competent,  because  thereof.  Arbitration  of  the  amount 
of  the  loss  was  not  made  a  condition  precedent  to  bringing  the 
action,  and  a  failure  to  arbitrate  would  not  defeat  it.  Gere 
V.  Insurance  Co.,  67  Iowa,  272 ;  Lesure  Lumber  Co.  v.  Mu- 
tual Fire  Ins.  Co.,  101  Iowa,  614.  If  the  appellant's  conten- 
tion, based  on  language  in  the  Gere  Case,  were  adopted,  a 
failure  to  arbitrate  under  such  provisions  would  defeat  the 
action  for  want  of  evidence,  and  this  should"  not  be  done. 
Numerous  other  errors  are  argued  as  to  rulings  on  testi- 
mony, but  none  are  of  sufficient  importance  to  demand  no- 
tice. It  is  sufficient  to  say  that  we  find  no  prejudicial  error 
in  the  ruliugs  complained  of. 

The  plaintiff  claimed  damages  to  com  and  small  grain. 
In  its  instruction  as  to  the  measure  of  plaintiff's  recovery, 
the  court  told  the  jury  that  the  value  of  the  grain  was  the 

market  value  thereof  at  the  time  of  threshing,  less 
2  the  reasonable  expense  of  threshing  and  marketing 

the  same;  and,  as  to  the  corn,  that  its  value  would  be 
the  price  for  which  it  could  have  been  sold  upon  the  prem- 
ises, less  the  reasonable  and  necessary  expense  of  husking 
and  cribbing.  An  instruction  practically  the  same  as  this 
was  disapproved  in  Barry  v.  Insurance  Ass'n,  110  Iowa, 
433,  because  it  allowed  the  plaintiff  to  recover  the  value  of 
a  mature  crop,  without  any  deduction  for  expense  incurred 
in  fitting  it  for  the  market.  In  the  case  of  small  grain,  the 
harvesting  and  stacking,  if  necessary,  were  proper  items  of 
expense  to  be  deducted,  in  addition  to  those  of  threshing  and 
marketing;  and,  in  relation  to  the  corn,  it  may  have  required 
work  in  the  field  to  mature  it,  which  might,  under  some  cir- 
cumstances, have  been  properly  deducted  in  determining 
the  amoimt  of  the  defendant's  liability.  These  matters  were 
all  eliminated  by  the  instruction  given,  and  improperly  so. 
It  was  not,  as  claimed  by  appellee,  the  duty  of  the  defendant 
to  show  this  expense,  if  there  was  any.  It  was  a  part  of 
plaintiff's  case  to  prove  just  what  damage  she  had  suffered, 
and,  failing  to  do  so,  she  was  not  entitled  to  a  verdict.  For 
the  error  pointed  out,  the  judgment  is  reversed. — Ke versed. 
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lU  _e98| 
UOSI        Albert  J.  Kulas  et  al.  v.  James  McHugh,  Catherine  and 

119  mj  Mamie  (Mary  T.)  McHugh^  Appellants. 

lU    188 

'^^^_W£  Boundaries:    maintenance  of  division  fence:     Implied  agreement, 

tilt  ^11  Where  a  division  fence  between  adjoining  owners  has  stood  for 

over  ten  years,  each  party  claiming  to  own  up  to  it,  an  agree- 
ment to  make  it  the  true  boundary  will  be  implied. 

Appeal  from  Dubuque  District  Court, — Hon.  Fred  O'DoNt 

NELL,  Judge. 

Thursday,  May  23,  1901. 

This  action  in  equity  was  begun  by  plaintiflFs  to  enjoin 
a  threatened  trespass  upon  real  estate.  Defendants  set  up 
a  claim  of  ownership  of  the  tract  in  controversy,  and  by 
cross  bill  seek  to  quiet  their  title.  Plaintiffs  had  a  decree, 
and  defendants  appeal. — Affirmed. 

Henderson,  Hurd,  Lenehan  &  Keisel  for  appellants. 

McCarthy  &  Kenline  for  appellee. 

Waterman,  J. — Plaintiffs,  who  are  husband  and  wife, 
own  and  occupy  a  lot,  described  in  their  deed  as  lot  6  in 
Hodgson's  subdivision,  in  Dubuque.  They  purchased  of  de- 
fendant Catherine  McHugh,  who,  with  her  husband,  James 
McHugh,  occupied  and  made  conveyance  thereof,  in  August, 
1883.  At  the  time  of  this  conveyance  the  north  five  feet  of 
lot  5  in  said  subdivision,  which  is  the  ground  in  controversy, 
was  inclosed  by  fence  with  lot  6,  and  the  whole  of  the  tract  so 
included  within  the  fences  was  taken  possession  of  by  plain- 
tiff, and  improved  and  held  by  them  down  to  the  time  this 
action  was  brought.  Mary  T.  McHugh,  the  daughter  of 
Catherine  and  James  McHugh,  is  now  the  owner  of  lot  5,  and 
has  been  since  the  year  1888.  Lot  5  w^as  originally  pur- 
chased by  James  McHugh  in  June,  1883,  he  taking  a  bond 
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for  a  deed.    In  1886  a  dwelling  was  built  thereon,  which  is 
now  occupied  by  defendants.     The  conveyance  tinder  the 
bond  was  made  at  the  instance  of  James  McHugh  to  his 
daughter,  she  paying  the  purchase  price.     There  is  a  claim 
of  estoppel  made  by  plaintiffs,  based  on  the  fact  that  Cather- 
ine McHugh  represented  lot  6  as  including  all  the  ground  in- 
closed.   But,  as  we  rest  our  decision  on  another  ground,  we 
need  not  go  into  that  matter.     There  was  a  division  fence 
between  these  parties,  which  had  stood  for  more  than  ten 
years  prior  to  the  controversy.     Each  party  claimed  to  own 
up  to  this  fence,  and  improved  their  respective  lots  accord- 
ingly.    In  Miller  v.  Mills  Coimty,  111  Iowa,  654,  after  a 
careful  review  of  the  prior  decisions  of  this  court,  it  was  held 
that,  where  a  division  line  between  adjoining  owners  has  been 
acquiesced  in  by  them  for  a  period  of  10  years,  an  agree- 
ment to  make  it  the  true  botmdary  will  be  implied,  and 
neither  may  be  ordinarily  heard  to  dispute  it     See,  also, 
Axmear  v.  Richards,  112  Iowa,  657.     Under  the  holdings 
in  these  cases,  plaintiffs'  title  to  the  strip  in  question  had 
vested,  and  the  judgment  of  the  district  court  was  therefore 
correct. — Affirmed. 


George  W.  Sanborn  et  ah.  Appellants,  v.  City  of  Mason 

City  et  al. 

Special  Tax  Assessment:  coi^struction  of  sewer:  Comvletion  of 
Work.  An  ordinance  for  the  construction  of  a  sewer  in  a  cer- 
tain district  provided  that  the  sewer  committee  should  report 
the  entire  cost  thereof  on  its  completion  and  acceptance,  and 
that  each  lot  of  land  in  the  district  should  be  assessed  its  pro- 
portion of  the  entire  cost  in  constructing  the  same.    Provision 

1  was  then  made  as  to  the  manner  of  making  assessment  ''when 
the  sewer  authorized  shall  have  been  completed."  Acts  Twen- 
ty-fifth General  Assembly,  chapter  7,  section  10,  provides  that, 
when  such  improvement  shall  have  been  completed,  it  shall 
be  the  duty  of  the  council  to  ascertain  the  cost  thereof.  Sec- 
tion 11  declares  that,  when  the  whole  or  any  part  of  the  cost 
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of  constructing  such  sewer  shall  be  required  by  ordinance  to  be 
paid  by  the  proceeds  of  a  sewer  tax,  said  city  shall  have  the 
power  to  levy  the  entire  cost  of  such  sewer  at  once  upon  all 
the  taxable  real  property  within  such  district.  Held,  that  a 
special  assessment  for  the  construction  of  a  sewer  could  not  be 
levied  and  collected  in  advance  of  the  completion  thereof. 

Statutes:  Mandatory.  Where,  before  the  completion  of  a  sewer, 
the  city  passed  an  ordinance  directing  that  the  probable  cost 
of  the  entire  improvement  be  estimated,  and  a  tax  levied  for  the 
payment  thereof  and  suit  was  brought  to  enjoin  the  enforce- 
ment of  the  assessment  on  the  ground  that  such  a  tax  was  pro- 
2  hibited  by  Acts  Twenty-fifth  General  Assembly,  chapter  7, 
section  10,  providing  that,  when  such  improvement  shall  have 
been  completed,  it  shall  be  the  duty  of  the  city  council  to  as- 
certain the  cost  thereof,  and  assess  the  same  against  the  prop^ 
erty  benefited,  a  contention  that  the  tax  was  valid,  on  the 
ground  that  the  time  for  levy  of  the  assessment  as  prescribed 
by  such  section  was  directory  merely  could  not  be  sustained,, 
since  the  vice  in  the  ordinance  was  not  in  the  time  of  levy,  but 
in  the  levy  of  a  tax  for  the  "estimated  and  unascertained"  cost 
of  the  improvement,  which  was  prohibited. 

Appeal  from  Cerro  Gordo  District  Court. — Hon.  John  G. 

Sherwin,  Judge 

Thursday,  May  23,  1901. 

Mason  City  has  been  divided  into  sewer  districts, 
through  one  of  which  (Willow  Creek),  by  ordinance  and 
resolution,  the  city  council  ordered  the  main  artery  of  .the 
sewer  system  to  be  constructed,  in  length  9,605  feet,  of 
which  1,250  was  to  be  open,  and  the  remainder  closed.  The 
contract  was  let  to  Ford  &  De  La  Hunt,  September  28,  1896, 
at  the  lump  sum  of  $21,370,  and  on  October  26th  foUowing^ 
$960  was  added  for  covering  the  1,250  feet  which  was  to  be 
open.  The  work  was  to  be  completed  June  1,  1897,  but, 
after  about  2,600  feet  of  the  sewer  had  been  put  in,  the  coun- 
cil, on  December  8,  1896,  extended  the  time  to  November 
7,  1897,  and  paid  the  contractors  $3,000.  Work  under  the 
contract  not  having  been  resumed,  on  July  15,  1897,  the  coun- 
cil, by  motion  or  resolution,  estimated  the  cost  of  completing 
the  sewer  over  and  above  the  contract  price  at  $6,670  to 
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cover  engineering  and  contingent  expenses,  and  ordered  that 
"a  levy  of  5.7  per  cent,  be  made  on  all  real  property  included 
in  the  Willow  Creek  district.'^  Proceedings  were  then  taken 
resulting  in  making  the  levy,  and  properly  certifying  the 
same  to  the  county  auditor.  The  various  tracts  of  land  be- 
longing to  plaintiffs  have  been  advertised  for  sale,  to  enjoin 
which  this  action  was  brought.  To  the  petition  alleging  the 
foregoing  facts  in  detail  a  general  demurrer  was  sustained, 
and  as  plaintiffs  elected  to  stand  on  the  ruling,  their  petition 
was  dismissed,  and  they  appeal. — Reversed, 

CUggett  cG  Rule  for  appellants. 

R.  Wilber^  BIythe,  Marhley  &  Smith,  and  T.  G.  Mc- 
Dermott  for  appellees. 

Ladd,  J. — The  controlling  question  raised  by  the  record 
is  whether,  under  chapter  7  of  the  Acts  of  the  Twenty-fifth 
General  Assembly  and  the  ordinances  of  the  defendant  city,. 
a  tax  for  the  construction  of  the  main  arterv  of  a  sewer  svs- 
tem  of  a  particular  district  may  be  levied  and  collected  on 
the  real  estate  of  the  district  in  advance  of  its  com- 
1  pletion.     That  the  ordinance  contemplated  a  comple- 

tion before  the  levy  is  put  beyond  controversy  by  the 
language  employed.  Section  6  thereof  provides  for  a  report 
of  the  entire  cost  by  the  sewer  committee  "upon  the  comple- 
tion and  acceptance  of  the  sewer"  and  the  assessment  of  "each 
owner  and  lot  and  parcel  of  land  in  said  Willow  Creek  sewer 
district  according  to  its  value,  its  proportion  of  the  entire 
cost  in  constructing  said  sewer."  That  is,  the  entire  cost 
foimd  and  reported  by  the  committee  "upon  the  completion 
and  acceptance  of  the  sewer"  is  to  be  distributed  on  the 
real  estate  of  the  district  according  to  its  assessed  value.  The 
following  section  directs  the  manner  of  making  the  "assess- 
ment when  the  sewer  authorized  by  this  act  shall  have  been 
completed" ;  that  is,  by  preparing  a  plat,  issuing  notices  to 
landowners,  hearing  objections,  etc.  These  are  the  only  por- 
tions of  the  ordinance  relating  to  the  levy  and  the  time  of 
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doing  so.  Without  repealing  or  modifying  this  ordinance, 
it  is  at  least  doubtful  whether  the  method  prescribed  for 
raising  the  funds  for  the  sewer,  if  permitted  by  statute,  might 
be  abandoned  for  another ;  but  that  point  is  not  argued,  pos- 
sibly for  the  reason  that  the  chapter  mentioned  provides  for 
no  other  mode.  It  has  long  been  the  policy  in  this  state  not 
to  exact  the  payment  of  assessments  for  local  or  special  im- 
provements, such  as  street  paving,  gutters,  and  the  like,  as 
distinguished  from  those  of  the  entire  municipality,  before 
their  completion.  Such  has  been  the  tenor  of  legislation 
from  the  organization  of  the  state.  Thereby  the  cost  is  defin- 
itely ascertained,  and  no  more  exacted  from  the  property 
holder  than  is  essential  to  meet  it.  Hence  no  provision  is 
made  for  the  return  of  any  excess,  as,  imder  such  a  system, 
if  computation  is  accurate,  there  can  be  none.  Were  money 
to  be  collected  in  advance  on  mere  estimates,  it  might  often 
happen,  on  the*  one  hand,  that  enough  would  not  be  raised, 
and,  on  the  other,  an  excess  might  remain  unexpended.  We 
think  the  provisions  of  chapter  7,  Acts  Twenty-fifth  General 
Assembly,  not  a  departure  from  this  policy.  Under  it  the 
paving  or  curbing  of  streets  and  the  construction  of  sewers 
must  be  done  under  contract  made  with  the  lowest  bidder 
after  public  notice.  Bonds  or  certificates  to  provide  for  the 
payment  of  the  improvements  are  to  be  issued  as  the  work 
progresses  for  not  exceeding  six-sevenths  of  its  costs  and 
the  proceeds  derived  from  their  sale  "paid  out  on  requisition 
of  the  council,  accompanied  by  certificates  of  the  city  engin- 
eer or  board  of  public  works  that  the  work  has  been  done  or 
material  furnished  to  the  amoimt  of  the  requisition,  and 
that  it  is  required  for  the  payment  of  the  same."  See  sec- 
tions 6-9.  Section  10:  "When  any  such  improvement  shall 
have  been  completed,  it  shall  be  the  duty  of  the  council  to  as- 
certain the  cost  of  the  improvement,  and  also  what  portion 
of  such  cost  so  assessable  shall  be  assessed  as  provided  by  law 
or  by  ordinance  of  such  city  upon  the  property  fronting  or 
abutting  or  adjacent  to  the  improvement.''  The  remainder 
of  this  section  relates  to  the  assessment  of  railroad  or  street- 
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railway  property,  and  need  not  be  set  out.     It  thus  appears 
that  not  until  completion  is  the  council  required  to  deter- 
mine the  cost,  and  nowhere  in  the  chapter  is  an  estimate 
thereof  mentioned.    The  following  section  relates  to  the  man- 
ner of  ascertaining  the  proportion  of  the  cost  to  bo  levied 
against  each  parcel  of  ground,  and  is  in  two  parts.    The  first 
makes  provision  for  assessing  lots  fronting,  abutting,  or  ad- 
jacent to  the  improvement.     The  assessments  against  these 
are  necessarily  according  to  the  benefits  received,  whatever 
be  the  rules  adopted  for  determining  these.     For  this  pur- 
pose a  plat  is  to  be  made,  with  the  amount  assessed  against 
each    parcel    of   ground    with    other    particulars    indorsed 
thereon,  public  notice  given  that  opportunity  for  inspection 
be  afforded,  and  that  objections  thereto  must  be  filed  before 
the  next  meeting  of  the  council;  and  said  "council  at  such 
meeting,  or  as  soon  thereafter  as  practicable,  and  after  hear- 
ing and  deciding  upon  any  objection  so  filed,  if  any,  and  after 
making  all  necessary  corrections  in  the  assessment,  as  pro- 
posed by  said  plat,  shall  assess  and  levy  as  a  special  tax  upon 
the  property  of  each  owner,  liable  to  special  assessments  as 
aforesaid,  its  just  and  true  proportion  according  to  law  and 
according  to  said  assessments  proposed  by  said  plat  as  cor- 
rected and  approved  of  the  amount  to  be  specially  assessed 
for  any  such  improvement."    Thus  considerable  time  of  ne- 
cessity elapses  for  the  accomplishment  of  the  proportionate 
distribution  of  the  cost  to  the  several  properties  beneficially 
aflfected.    But,  when  this  is  to  be  paid  by  the  property  owners 
of  an  entire  district  according  to  its  assessed  value,  there  is 
no  occasion  for  notice  and  hearings.    The  distribution  of  the 
burden  is  then  a  mere  matter  of  computation.     Hence  the 
second  part  of  section  11  reads:     Provided,  that  when  the 
whole,  or  any  part  of  the  cost  of  constructing  a  sewer,  shall 
be  required  by  ordinance  of  any  city  to  be  paid  by  the  pro- 
ceeds of  a  sewer  tax,  to  be  levied  upon  all  the  property  of  any 
sewer  district,  according  to  valuation,  that  said  city  shall 
Lave  the  power  to  lew  the  entire  cost  of  such  sewer,  re- 
VcL.  114  la— 13  ^ 
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quiilsd  to  be  paid  by  such  sewer  district,  at  once  upon  all  tax- 
able real  property  within  such  district,  and  determine  by  or- 
dinance or  resolution  the  whole  percentage  of  tax  necessary 
to  pay  such  cost,  and  the  percentage  to  be  paid  in  any  one 
year,  and  when  the  same  shall  become  delinquent,  and  such 
taxes  shall  be  entered,  and  payable  and  collectible,  as  other 
special  taxes  in  this  chapter  provided  for;  and  said  city  shall 
have  the  right  to  issue  bonds  in  anticipation  of  the  payment 
of  such  taxes  in  the  same  manner,  and  with  the  same  effect, 
as  herein  provided  for  bonds  issued  for  taxes  levied  upon 
specified  abutting,  or  adjacent  property."  "At  once,"  as  here 
employed,  evidently  refers  to  the  time  when  the  cost  is  ascer- 
tained by  the  council  under  section  10,  and  Avhat  is  meant 
is  that  without  the  delay  incident  to  the  preceding  part  of 
section  11.    The  "entire  cost"  of  such  sewer,  not  its  estimated 
or  probable  cost,  may  be  levied  on  the  property  of  the  dis- 
trict.   No  provision  whatever  for  ascertaining  the  cost,  other 
than  that  quoted  from  section  10,  is  found  in  the  chapter^ 
and  to  that  cost  the  portion  of  the  section  set  out  must  refer. 
If  so,  then  the  law  contemplates  the  assessment  and  levy 
after  the  completion  of  the  improvement  for  the  payment  of 
its  actual  cost,  and  not  before,  to  cover  the  estimated  or  prob- 
able cost 

II.  But  it  is  argued  that  the  statute  with  respect  to  the 
time  of  making  the  levy  is  merely  directorv,  and  a  substan- 
tial compliance  therewith  is  sufficient.     This  might  be  true 

had  it  been  made  for  the  purposes  contemplated  by 
2  law.    There  is  no  provision  for  raising  monev  for  the 

estimated  or  probable  cost  of  a  proposed  improve- 
ment. It  is  only  for  the  ascertained  cost  of  a  completed  im^ 
provement  that  the  tax  may  be  exacted.  The  question  does 
not  so  much  involve  the  time  or  manner  of  performing  an 
authorized  act  as  it  does  of  doing  something  wholly  imau- 
thorized.  In  other  words,  it  is  the  object  of  assessment  and 
levy,  and  not  the  time  and  mode  of  making  it,  which  was 
ignored  by  the  city  council ;  and  we  know  of  no  authority 
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holding  that  this  is  not  of  the  essence  of  the  thing  to  be  done, 
and  the  statute  relating  thereto  mandatory.  See  Hvhbell  v. 
Polk  County,  106  Iowa,  618. — ^Revebsed. 

Sheewin,  J.,  took  no  part. 


Fbank  H.  Miller,  Appellant,  v.  Chas.  J.  Hageman. 

Tax  Exemption:  is  privilege:  Subsequent  lepislation.  Acts 
Twenty-third  General  Assembly,  p.  27,  chapter  15,  provides 
that  !n  cities  of  over  10,000  population,  whenever  any  real  es- 
tate may,  by  ordinance,  be  assessed  with  any  special  tax  for 

1  street  improvements,  it  shall  be  exempted,  after  payment,  from 

2  any  general  road  or  street  tax  which  might  thereafter  be  as- 
sessed against  it  so  long  as  the  amount  of  such  general  tax 

3  would  not  exceed  the  amount  of  the  special  tax.  Held,  that 
the  exemption  conferred  a  privilege  only  on  a  person  acting 
and  paying  assessments  thereunder,  granted  as  a  matter  of 
public  policy,  and  not  a  contract  right,  which  the  legislature 
was  precluded  from  Impairing  by  subsequent  legislation. 

Statutes.  The  exemption  given  by  the  statute  was  not  preserved 
by  Code  1897,  section  51,  declaring  that  the  repeal  of  existing 

4  statutes  "shall  not  affect  any  act  done  or  any  right  accruing  or 
which  has  accrued  or  been  established,"  since  no  contract  or 
vested  right,  but  a  mere  privilege,  arose  out  of  the  prior  stat- 
ute and  the  latter  act  protected  rights,  and  not  privileges. 

Appeal  from  Scott  District  Court, — Hon.   A.   J.   House, 

Judge. 

Thubsday,  May  23,  1901. 

This  is  an  action  of  mandamus  to  compel  defendant, 
who  is  city  treasurer  of  Davenport,  to  give  plaintiff  credit 
for,  and  mark  as  discharged,  a  charge  for  district  road  taxes 
in  said  city;  and  the  plaintiff  further  asks  that  the  defend- 
ant he  enjoined  from  selling  plaintiff's  property  for  such  tax. 
Defendant  contests  plaintiff's  right  to  the  relief  asked. 
From  a  judgment  for  defendant,  plaintiff  appeals. — Af- 
firmed. 
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Cook  &  Dodge  for  appellant. 

Henry  Theunen,  Jr,,  for  appellee. 

McClain,  J. — By  chapter  15  of  the  Acts  of  the  Twen- 
ty-third General  Assembly  (pa^e  27),  amended  by  chapter 
13  of  the  Acts  of  the  Twenty-fourth  General  Assembly,  it 
was  provided:  "That  in  all  cities  existing  under  special 
charters,  having  a  population  of  more  than  10,000  under  the 
census  of  1885,  whenever  any  real  estate  may  by  or- 
1  dinance  be  assessed  with  any  special  tax  for  the  im- 

provement of  streets,  then  such  real  estate,  so  spec- 
ially assessed,  and  the  special  assessment  upon  which  shall 
be  paid,  shall  after  such  payment  be  exempted  from  taxation 
for  any  general  road  or  street  tax  which  might  thereafter  bo 
assessed  against  it  for  any  year  or  years,  so  long  as  the 
amount  of  such  general  road  or  street  tax  against  such  prop' 
erty  would  not  exceed  the  amount  of  such  special  tax;  and 
to  the  amount  of  such  special  tax  paid  as  aforesaid,  such 
general  road  or  street  tax  shall  be  considere<l  as  fully  paid, 
satisfied  and  discharged,"     In  harmony  with  this  statute, 
the  city  of  Davenport,  which  is  a  city  under  special  charter 
with  a  population  of  more  than  10,000,  had,  in  1893,  an 
ordinance  providing  for  the  exemption  authorized  by  the 
statute.  The  provisions  of  this  statute  were  not  retained  when 
the  statutes  relating  to  special  charter  cities  were  embodied 
in  the  Code  of  1897.    Between  1893  and  1897  (that  is,  while 
the  provisions  of  the  statute  and  ordinance  above  referred 
to  were  still  in  force)  plaintiff's  property  was  assessed  for 
street  paving  on  three  sides  thereof,  and  these  assessments 
were  paid.    Plaintiff  now  seeks  to  assert  the  exemption  pro- 
vided for  in  this  statute,  and  which  was  recognized  as  long  as 
the  statute  remained  in  force,  as  against  certain  taxes  levied 
by  the  city  xmder  the  provisions  of  section  1005,  subdivision 
5,  of  the  Code  of  1897,  which  is  as  follows :    "When  any  city 
is  divided  into  road  districts,  a  tax  not  exceeding  two  mills 
on  the  dollar  on  all  taxable  property  in  such  road  district 
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may  be  levied,  to  be  known  as  the  district  road  fund,  and  to 
be  used  only  to  pay  the  cost  of  cleaning,  sprinkling,  and  rer 
pairing,  the  streets  and  public  places  in  such  dis- 
2  triet/'  Appellant  contends  that  the  provisions  of  chap- 

ter 15  of  the  Acts  of  the  Twenty-third  General  Assem- 
bly and  of  the  ordinance  passed  in  pursuance  thereof  con- 
stituted a  contract  with  the  plaintiff,  who  paid  special  assess- 
ment taxes  while  they  were  in  force,  and  created  a  right  in 
plaintiff  which  could  nol  be  affected  by  subsequent  legisla- 
tion.    The  power  of  taxation  is  one  of  the  sovereign  and 
necessary  powers  of  government,  and,  although  it  has  finally 
l)een  settled,  after  much  contention,  that  this  power  may  be 
limited  by  the  granting  of  exemptions  which  will,  under  the 
provisions  of  the  federal  constitution  prohibiting  the  impair- 
ment of  contracts,  be  irrepealable  if  provided  for  in  a  valid 
contract  made  by  the  state — as,  for  instance,  where  they  are 
p-iven  as  an  incident  to  a  ^rant  of  land  upon  a  consideration, 
or  are  embodied  in  a  charter  contract — yet  the  presumption 
is  against  any  such  surrender  of  the  power  of  the  state,  and 
the  exemption  will  be  deeme<l  repealable  unless  it  clearly  ap- 
pears not  only  that  the  exemption  is  one  which  might  be 
granted  under  the  power  of  the  state  to  contract,  but  also  that 
it  was  clearly  intended  to  be  made  irrepealable.     This  posi- 
tion is  tersely  stated  in  Bank  v.  Billings^  4  Pet.  514,  561  (7 
L.  Ed.  939,  955),  as  follows:     ^That  the  taxing  power  is 
of  vital  importance,  that  it  is  essential  to  the  existence  of 
government,  are  truths  which  it  cannot  be  necessary  to  af- 
firm.   It  would  seem  that  the  relinquishment  of  such  a  power 
is  never  to  be  assumed.     We  will  not  say  that  a  state  may 
not  relinquish  it;  that  a  consideration  sufficiently  valuable 
to  induce  a  partial  release  of  it  may  not  exist;  but,  as  the 
whole  community  is  interested  in  retaining  it  undiminished, 
that  community  has  a  right  to  insist  that  its  abandonment 
ought  not  to  be  presumed  in  a  case  in  which  the  deliberate 
purpose  of  the  state  to  abandon  it  does  not  appear.''     And 
see  Bailey  v.  Maguire,   22  Wall,   226    (22   L.   Ed.    850)  ; 
Clarlc  V.  Water  Co.,  90  Ky.  515  (14  S.  W.  Rep.  502) ;  Wil- 
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mington  &  W.  B.  Co.  v.  Alsbrook,  110  K  C.  137  (14  S.  E. 
Rep.  652) ;  People  v.  Roper,  35  K  Y.  629 ;  Mt.  Pleasant 
Cemetery  Co.  v.  Mayor,  etc.,  of  Newark,  50  N.  J.  Law,  60 
(11  Atl.  Rep.  147);  Baltimore  &  0.  R.  Co.  v.  District  of 
Columbia,  3  MacArthur,  122 ;  Brewster  v.  Hough,  10  ISi.  H. 
138.  Statutes  of  exemption  are  not  to  be  strictly  construed. 
In  re  Deleware  R.  Co.  Tax  Cases,  18  Wall.  206,  225  (21 
L.  Ed.  888).  "The  right  to  levy  and  collect  taxes  is  a  neces- 
sary incident  to  every  government,  essential  to  its  very  ex- 
istence, and  it  is  never  presumed  to  have  been  surrendered 
or  abandoned,  except  by  clear  words,  and  for  what  is  deemed 
at  the  time  by  the  lawmaking  body  an  adequate  considera- 
tion. The  surrender  cannot  be  extended  by  implication.'' 
Jones  &  Nimick  Mfg.  Co.  v.  Com.,  69  Pa.  St.  137.  And  see 
Weston  V.  Supervisors,  44  Wis.  242,  256 ;  Cooloy,  Taxation, 
p.  54.  The  question,  then,  is  whether  a  contract  of  exemp- 
tion was  made.  Clark  r.  Water  Co.,  90  Ky.  515, 
3  525  (14  S.  W.  Rep.  502).      It  is  well  settled  that  a 

general  exemption  from  taxation,  not  emboilied  in  a 
contract,  is  repealable,  even  though  property  has  been  ac- 
quired or  expenses  incurred  in  reliance  thereon.  Such  an 
exemption  is  in  the  nature  of  a  bounty,  and  not  a  contract, 
and  "those  who  rely  upon  it  must  base  their  reliance  upon  the 
free  and  voluntary  good  faith  of  the  legislature.''  East  Sag- 
inaw Salt  Mfg.  Co.  v.  City  of  East  Saginaw,  13  Wall.  373 
(20  L.  Ed.  611).  And  see  East  Saginaw  Mfg.  Co.  v.  Same, 
19  Mich.  259 ;  Grand  Lodge  of  Louisiana  v.  City  of  New  Or- 
leans, 166  U.  S.  143  (17  Sup.  Ct.  Rep.  523,  41  L.  Ed.  951)  ; 
Grand  Lodge  of  Louisiana  r.  City  of  New  Olreans,  44  La. 
Ann.  659  (11  South.  Rep.  148);  Rector  of  Christ  Church 
V.  Philadelphia  Co,  24  How.  300  (16  L.  Ed.  602)  ;  Tucker 
V.  Ferguson,  22  Wall.  527  (22  L.  Ed.  807)  ;  West  Wisconsin 
R.  Co.  V.  Trempaleau  County  Suprs,  93  U.  S.  595  (23  L. 
Ed.  814)  ;  Franklin  St.  Soc.  v.  City  of  Manchesfer.  60  X.  H. 
342;  Lord  v.  Toirn  of  Richfield,  36  Conn.  116.  This  doc- 
trine is  illustrated  and  applied  in  the  ease  of  Shiner  v.  Ja- 
cobs, 62  Iowa,  372,  where  it  was  held  that  an  exemption 
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from  taxation  on  account  of  the  planting  of  trees  might  be 
revoked  by  the  repeal  of  the  statute  even  as  to  one  who  has 
planted  trees  in  reliance  on  the  statute  authorizing  the  ex- 
emption.       An     exemption     granted     to     persons     who 
should    serve,  for    a    specified  number    of    years    in    the 
state    national    guard    has    been    held    repealable    6ven 
as   to   persons    who     had    complied    with    the    provisions. 
People  V.  Board  of  Assessors  of  City  of  Brooklyn,  84  N.  Y. 
610.    "A  claim  of  personal  exemption  from  taxation,  from 
jury  duly,   of  from  military  duty,   is   not  in  the  nature 
of  a  right  of  property,  or  a  corporate  franchise.     *     *     * 
It  is  more  nearly  akin  to  the  claim  of  a  public  officer  to  a 
continuance  pf  the  compensation  attached  to  the  office  by  law 
at  the  time  his  duties  are  assumed  than  to  a  private  contract 
with  the  government  in  the  sense  of  the  constitution.''  Peo- 
ple V.  Roper,  35  X.  Y.  629,  639.     "An  exemption  granted 
from  motives  of  public  policy  merely,  and  where  the  state 
and  its  citizens  do  not  meet  on  the  basis  of  bargain  and  con- 
sideration, may  be  terminated  at  the  legislative  will."     Mt. 
Pledsant  Cemetery  Co.  v.  Mayor,  etc.,  of  Newark,  50  N".  J. 
Law,   66   (11  Atl.  Rep.   14Y).      Other  exemptions,   more 
nearly  like  that  involved  in  this  case,  have  been  held  repeal- 
able.     Thus,  where  a  city  was  incorporated  under  a  law  ex- 
empting from  city  taxes  agricultural  lands  owned  in  tracts 
of  not  less  than  10  acres  within  the  city  limits,  it  was  held 
that  the  exemption  could  be  repealed,  and  such  lands  sub- 
jected to  city  taxes.     Hayward  v.  People,  145  111.  55  (33 
N.  E.  Eep.  885).    And  see  McCallie  v.  Mayor,  etc.,  3  Head. 
317 ;  Rose  v.  City  of  Charleston,  3  Rich.  369.    In  Bradley 
V.  McAtee,  7  Bush,  667,  was  involved  the  validity  of  a  pro- 
vision in  a  city  charter  which  authorized  special  assessments 
for    street    improvements,    and    provided    that    thereafter 
the  part  of-  the  street  so  improved  should  be  kept  in  repair 
and  cleaned  at  the  expense  of  the  city,  and  it  was  claimed 
that,after  abutting  property  had  once  been  taxed  for  improve- 
ment of  the  street,  a  subsequent  statute  authorizing  another 
special  assessment  on  the  same  property  for  a  new  pavement 
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was  invalid ;  but  it  was  held  that  there  was  no  covenant  to 
keep  the  street  in  repair  which  would  constitute  a  contract 
protected  as  against  subsequent  legislation,  and  this  language 
is  used :    "Under  said  charter  the  lot  owners    *     *     ^^    were 
required  to  perform  no  duty  nor  to  pay  any  taxes  which  the 
statfe  government  could  not  have  unconditionally  exacted  ; 
hence,  in  paying  the  assessment  made  against  them  for  the 
original  improvement  of  said  street,  they  sacrificed  no  legal 
right,  nor  made  any  extraordinary  nor  unusual  contribution 
out  of  their  private  wealth  to  the  public.    They  did  nothing 
which  by  any  possible  construction  could  be  deemed  a  con- 
sideration sufficient  to  bind  the  state  to  exempt  their  said 
property  from  similar  taxation  throughout  all  time  to  come. 
The  exemption  in  their  favor  grew  out  of  a  limitation  upon 
the  delegated  power  of  the  city  government,  a  limitation  vol- 
untarily imposed  thereon  by  the  general  assembly,  and  which 
that  department  of  the  state  government  had  a  right  to  re- 
move at  any  time  public  policy  might  so  demand  its  removal, 
•jf     *     *    ^  different  construction  of  the  charter  would  have 
the  effect  of  conferring  upon  those  property  holders  who,  un- 
der its  provisions,  improved  the  streets  upon  which  their 
grounds  fronted,  privileges  which  no  other  class  of  citizens 
enjoy."    We  are  of  the  opinion,  therefore,  that  the  statutory 
provision  involved  in  this  case  was  a  mere  privilege,  granted 
as  a  matter  of  public  policy,  which  might  be  revoked  when- 
ever the  legislature  should  deem  a  further  continuance  of  the 
exemption  to  be  contrary  to  public  policy.    The  elements  of 
a  contract  were  wanting.    The  property  owner  who  paid  for 
street  improvements  while  the  statute  was  in  force  did  noth- 
ing which  he  could  not  have  been  required  to  do  without  con- 
dition, and  the  exemption  for  which  he  contends  was  a  mere 
privilege,  and  nothing  more.     When,  therefore,  the  statute 
guarantying  this  privilege  was  repealed,  the  privilege  ceased. 
Appellant  insists  that  the  exemption  contended  for  was 
preserved  to  him  by  section  51  of  the  Code  of  189Y  (by  which 
the  statute  giving  exemption  was  repealed),  declaring  that 
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the  repeal  of  existing  statutes  "shall  not  affect  any  act  done 
or  any  right  accruing  or  which  has  accrued  or  been 
4  established'';  but  the  diflSculty  is  that,  if  there  was 

no  contract  or  vested  right  arising  out  of  the  previous 
statute,  then  there  was  no  act  done,  or  no  right  even  par- 
tially accrued,  which  is  preserv^ed  as  against  subsequent  leg- 
islation. We  think  this  provision  was  intended  only  to  pro- 
tect rights,  not  mere  privileges.  The  exemption  claimed  in 
this  case  is  prospective.  It  relates  to  taxes  levied  after  the 
statute  authorizing  the  exemption  was  repealed.  At  the  time 
that  the  exemption  statute  involved  in  the  case  of  Shiner  v. 
Jacohs,  supra,  was  repealed,  there  was  a  general  saving 
clause,  which  preserved,  as  against  the  effect  of  the  repeal, 
any  right  which  had  accrued  under  the  statute  repealed.  See 
Code  1873,  section  45,  subdivision  1  (now  section  48,  sub- 
division 1,  of  the  present  Code).  But  the  court  nevertheless 
held  that  the  exemption  was  destroyed  by  the  repeal  of  the 
statute. — Affirmed. 

Waterman,  J.,  takes  no  part. 


Anna  S.  Patton,  Ciias.  A.  Cokenour,  Administrator,  Sub- 
stituted, Plaintiff,  Appellee,  v.  Claudia  Lund^  Appel- 
lant. 

Evidence:    genuineness  of  signature:     Prima  facie  proof.    Prima 
facie  proof  of  the  genuineness  of  defendant's  signature  to  a 

1  note  is  made  by  the  fact  of  the  mortgage  securing  it.  and  signed 
and  acknowledged  by  her,  describing  the  note  as  having  been 
signed  by  her. 

Exclusion:     Harmless,     It  being  practically  conceded  throughout 
the  trial  that  defendant  received  none  of  the  consideration  of 

2  the  note,  the  genuineness  of  which  she  denies,  the  refusal  to 
permit  her  to  show  that  she  received  none  of  it,  though  error, 
is  harmless. 

Best  recollection:     Competency,    Testimony  of  the  witness  who 
took   defendant's   acknowledgement    to   a    mortgage,    that    he 
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3  thought  defendant's  signature  to  the  note  secured  thereby  was 
made  in  his  presence;  that  was  his  best  recollection — is  com- 
petent. 

Experts.    Experts  may  explain  similar  characteristics  found  in  the 

4  signature  in  dispute  and  in  other  signatures  admitted  to  be 
genuine. 

Facts  aidkno  recollection.    A  witness  who  testlfles  to  the  execution 

5  of  papers  may  state  a  conversation  that  he  had  relative  thereto, 
that  he  claims  fixed  his  attention  thereon,  and  caused  him  to 
remember  the  circumstances. 

Relevancy.  Testimony  of  defendant  that  her  husband  had  for  a 
number  of  years  and  at  the  time  of  the  execution  of  the  notes 

6  in  controversy,  been  engaged  in  fraudulent  transactions,  and 
had  forged  notes  and  mortgages  frequently,  Is  not  admissible 
on  the  question  of  the  genuineness  of  her  signature. 

Ins ^rnct ions :  expert's  testimony:  Requests.  An  instruction  that 
the  jury  may  give  such  weight  to  the  testimony  of  experts,  and 

7  to  their  own  Judgment,  from  comparison  of  admitted  signatures 
with  the  one  in  dispute,  as  they  think  the  same  is  entitled  to. 

8  in  connection  with  the  other  evidence,  is  correct  so  far  is  it 
goes;  and  if  defendant  desires  an  instruction  that  it  shall  not, 
in  itself,  be  allowed  to  overcome  positive  and  direct  evidence 
of  credible  witnesses,  he  should  ask  therefor. 

Misconduct  in  Argument:  improper  matter  stated  in  response. 
Remarks  of  plaintiff's  counsel  in  argument  that  defendant's  hus- 
band left  her  1 14,000,  and  that  she  was  not  a  poor  woman, 

8  being  in  response  to  a  statement  by  her  counsel  that  she  was  a 
poor  widow,  and  that  plaintiff  was  taking  advantage  of  her, 
cannot  be  complained  of. 

Review  on  Appeal:    point  first  made  in  appellant's  reply.     The 

9  point  that  the  verdict  is  excessive,  being  made  in  appellant's 
reply  argument,  but  not  in  the  opening  argument,  will  not  be 
considered.  * 

Objection  below:     Verdict  excessive.     The  point  that  the  verdict 
9     was  excessive,  not  having  been  called  to  the  attention  of  the 
trial  court,  will  not  be  considered  on  appeal 

Exceptions  taken:  Correction  below  of  record  after  appeal.  A 
correction  of  the  record  in  the  lower  court,  after  appeal  taken 

10  to  show  that  no  exception  was  taken  to  a  certain  ruling,  will 
not  be  disturbed,  in  the  absence  of  a  clear  showing  that  the 
trial  Judge  was  wrong  in  his  finding. 

Appeal  from  Kossutli  District  Court. — IIox.  W.  B.  Quae- 

TON,  Judge. 
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Thursday,  May  23,  1901. 

AcTiox  at  law  on  a  promissory  note.  Defendant  de- 
nies that  she  signed  the  instrument,  and  claims  that  what 
purports  to  he  her  signature  thereto  is  a  forgery.  Trial  to  a 
jury.  Verdict  and  judgment  for  plaintiff,  and  defendant 
appeal  s. — A  jjirmed. 

E.  V.  Swetting,  ^Y.  L.  Joslyn,  and  Carr  &  Parker  for 
appellant. 

Clarke  &  Cohenour,  and  Sullivan  &  McMahon  for  ap- 
pellee. 

Deemer,  J. — The  action  is  on  a  promissory  note,  pur- 
porting to  he  signed  hy  defendant.     Defendant  denies  the 
signature  under  oath,  and  the  burden  was  thereby  cast  on 
plaintiff  to  establish  its  genuineness.    The  note  was  secured 
by  a  mortgage  on  certain  land,  and  the  notary  who  took  the 
acknowledgment  to  the  mortgage  testified  that,  to  the  best  of 
his  recollection,  defendant  signed  the  note,  as  well  as  the 
mortgage,  in  his  presence.    There  was  also  evidence  from  ex- 
perts, who  made  comparison  of  the  signature  in  question  with 
others  admitted  to  be  genuine,  to  the  effect  that  the  signature 
was  made  by  defendant,  and  thesie  other  signatures  were 
sent  to  the  jury  for  it  to  make  comparison  with  the  one  in 
dispute.     Against  this  was  the  direct  evidence  of  defendant 
that  she  did  not  sign  the  note.     It  is  admitted  that  she  re- 
ceived no  part  of  the  consideration  of  the  note,  and  it  is  ar- 
gued that  there  was  no  necessity  for  sierning  the  note.     In 
view  of  this  evidence  we  cannot  say  that  the  verdict  for 
plaintiff  has  no  support  in  the  evidence.     Moreover, 
1  the  mortgage,  which  was  duly  signed  and  acknowl- 

edged, described  the  note  as  having  been  signed  by  the 
defendant.  This,  in  itself,  made  a  prima  facie  case  for  tho 
plaintiff.     Mixer  v,  Bennett,  70  Iowa,  331. 

II.     It  is  claimed  that  the  instruments  used  for  com- 
parison were  not  properly  identified.     This  contention  has 
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no  basis  in  the  record.    The  signatures  to  each  of  the  stand- 
ards were  shown  to  be  in  the  defendant's  handwriting,  or 
were  admitted  by  her.     Defendant  offered  to  show 

2  that  she  received  no  part  of  the  consideration  for 
the  note,  but  was  not  permitted  to  do  so.    As  this  was 

practically  conceded  all  through  the  trial,  no  prejudice  re- 
sulted therefrom,  although  the  ruling  was  erroneous. 

The   witness    who    took    the    acknowledgment    to   the 

mortgage  testified   that   he  thought   defendant's   signature 

to    the    note    was    made    in    his    presence.       That     was 

his  best  recollection.    Defendant  moved  to  strike  his 

3  answer  because  incompetent.     The  motion  was  over- 
ruled.   The  ruling  was  correct.    Ilnderhill,  Evidence, 

section  186.  He  was  also  asked  what  the  mortgage  and  note 
were  left  with  him  for;  and  he  answered,  "For  Mrs.  Lund 
to  sign."  The  question  eliciting  the  answer  was  not  ob- 
jected to,  and  no  error  can  be  predicated  on  the  ruling. 

Some  of  the  experts  were  permitted,  over  defenr!  ant's 
objections,  to  explain  similar  characteristics  found  in 

4  the  signature  in  dispute  and  in  other  signatures  ad- 
mitted to  be  genuine.    The  ruling  was  manifestly  cor- 
rect. 

The  witness  w'ho  took  the  acknowledgment,  and  who  tes- 
tified to  the  signature  to  the  note,  related  a  conversation 
had  with  Mrs.  Lund's  husband,  regarding  the  execution  of 
the  mortgage,  that  he  claimed  fixed  his  attention  on 
6  the  execution  of.  the  papers,  and  caused  him  to  re- 

member the  circumstances.  This  evidence  was  ob- 
jected to,  and  the  objection  was  overruled.  There  was  no  er- 
ror in  the  ruling,  but,  if  error  be  conceded,  no  prejudice  re- 
sulted to  the  defendant  thereby. 

Defendant  offered  to  prove  that  C.  L.  Lund,  her  hus- 
band, had  for  a  number  of  years,  and  at  the  time  of  the  exe* 
cution  of  the  notes  in  controversy,  been  engaged  in  fraudu- 
lent transactions,  and  had  forged  notes  and  mortgages 
fi  frequently.      This   evidence   was  properly  rejected. 

The  mere  fact  that  he  forged  other  notes  would  throw 


Mav  1901]  Patton  v.  Lund.  205 


no  light  on  the  question  at  issue  in  this  case,  to-wit,  was  the 
signature  of  Mrs.  Lund  genuine  ?  Moreover,  the  witness  did 
not  show  himself  qualified  to  speak. 

IIL  Defendant  asked  an  instruction  relating  to  the 
weight  to  be  given  the  evidence  of  experts,  that  was  copied 
from  the  rule  announced  in  Whitakev  v.  Parker,  42  Iowa, 
585.  The  instruction  was  refused,  but,  as  the  record  (which 
was  corrected  in  the  district  court  after  this  appeal  was 
taken)  affirmatively  shows  that  no  exception  was  taken,  the 
point  cannot  be  taken  into  consideration.  In  lieu  of  the  in- 
struction asked,  the  trial  court  gave  the  following: 
7  "Our  statute  provides  that  evidence  respecting  hand- 

writing may  be  given  by  experts  by  comparison,*  or 
by  comparison  by  the  jury  with  writings  of  the  same  person 
which  are  proved  to  be  genuine.     Evidence  of  this  character 
has  been  introduced  upon  this  trial,  and  it  is  for  you  to  say 
how  much  weight  shall  be  given  to  such  testimony,  taking 
into    consideration     the    amount    of    skill     possessed     by 
the  witness.    But  while  it  is  proper  to  consider  such  evidence, 
and  to  give  it  such  weight  as  you  think  it  justly  entitled  to, 
yet  it  is  proper  to  remark  that  it  is  of  the  lowest  order  of 
eviden<^e,  or  evidence  of  the  most  unsatisfactory  character, 
but  it  is  most  useful  in  cases  of  conflict  between  witnesses  as 
corrolx)rating  testimony.     However,  upon  this  question  you 
will  notice  that  the  section  of  the  statute  above  quoted  pro- 
vides that  you  may  compare  the  signature  in  dispute  with 
the  writings  of  the  defendant  which  are  proved  to  be  gen- 
uine, and  in  considering  this  question,  and  doing  this,  you 
may  and  should  use  your  ovm  judgment  from  comparison 
of  such  admitted  signatures  with  the  one  in  controversy  in 
determining  whether  or  not  the  defendant  actually  signed 
the  note  sued  on,  and  it  is  your  duty  and  privilege  to  give 
your  own  comparison,    and   knowledge  gained   from   such 
comparison,  such  weight  as  you  think  it  entitled  to  in  con- 
nection with  the  other  evidence  introduced  upon  the 
8  trial  upon  this  question."    This  instruction  is  correct 

as  far  as  it  goes,  and  contains  nothing  prejudicial  to 
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defendant.  It  seems  to  have  been  based  on  section  4620  of 
the  Code,  and  to  a  certain  extent,  at  least,  is  sustained  by 
Hammond  v.  Wolf,  78  Iowa,  227.  If  counsel  desired  an  in- 
struction to  the  effect  that  it  should  not  in  itself  be  allowed 
to  overcome  positive  and  direct  evidence  of  credible  wit- 
nesses, he  should  have  so  asked.  In  the  absence  of  such  a 
request,  there  was  no  error. 

IV.     During  the  closing  argument,  plaintiff's  counsel 

said  to  the  jury  that  defendant's  husband  left  her  $14,000 

life  insurance,  and  that  she  was  not  a  poor  widow.    This  was 

a  response  to  a  statement  made  by  her  counsel  that 

9  she  was  a  poor  widow,  and  that  plaintiff  was  taking 
advantage  of  her.    Defendant's  counsel  was  the  first 

to  offend,  and  she  will  not  be  heard  to  complain.  Miner  t\ 
Lorman,  66  Mich.  530  (33  X.  W.  Rep.  866;  StraUon  v. 
Dole,  45  Neb.  472  (63  .  W.  Rep.  880) ;  Sweet  v.  Railroad 
Co.,  87  Mich.  559  (49  N.  W.  Rep.  882).  In  appellant's 
reply  argument  it  is  claimed  that  the  verdict  is  excessive. 
The  point  is  not  made  in  the  opening  argument,  and  it  will 
not,  therefore,  be  considered.  Moreover,  it  does  not  appear 
that  the  verdict  is  for  more  than  the  amount  due  on  the  note. 
But,  as  the  point  was  not  called  to  the  attention  of  the  trial 
court,  it  cantiot  be  considered  here.  Hopper  v.  Railway  Co,, 
91  Iowa,  650. 

We  have  referred  to  the  fact  that,  after  the  ease  was  ap- 
pealed plaintiff  secured  a  correction  of  the  record  in  the  dis- 
trict court,  so  as  to  show  that  no  exception  was  taken  to  the 
refusal  to  give  the  instruction  askcvi.    To  the  order  so 

10  made  the  defendant  excepted,  and  appealed,  and  it 
is  no\v  contended  that  it  was  erroneous,  and  should  be 

reversed.  The  finding  that  no  exception  was  taken,  while 
not  conclusive,  l^ears  the  weight  of  the  trial  judge's  conclus- 
ion, and  should  not  be  disturbed,  in  the  absence  of  a  clear 
showing  of  error.  There  is  no  such  showing  in  this  case. 
The  judgment  and  order  appealed  from  are  each  affirmed. 
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H.   C.   Peters  v.    The  District   Court   of   Jefferso^t 

County,  Iowa. 

Sale  of  Liquor:  iqnobance  of  intoxicating  chabacter:  No  de- 
fense. The  fact  that  the  seller  of  liquor  did  not  know  that  the 
same  was  intoxicating,  and  relied  upon  the  representations  oi 
the  manufacturers  that  it  was  not,  is  no  defense  to  a  prosecu- 
tion for  selling  the  same,  since  he  is  bound  to  know  its  char^ 
acter. 

Hon.  Robert  Sloan,  Judge. 

* 

Thursday,  May  23,  1901. 

This  is  a  proceeding  by  certiorari  to  review  the  action 
of  said  district  court  in  adjudging  the  plaintiff  guilty  of 
contempt. — Dismissed, 

CoyTcendall  &  Huglin  for  petitioner. 

Milton  Bemley,  A.  0,  Jord<m,  and  Raney  cf  Simmons 
for  defendants. 

Given,  C.  J. — Plaintiff  was  enjoined,  under  the  statute, 
from  keeping  for  sale  or  selling  intoxicating  liquors.  There- 
after his  premises  were  searched  under  a  warrant,  and  cer- 
tain liquors  and  beer  bottles  found  thereon,  and  thereupon  he 
was  charged  with  violating  said  injunction,  and  on  convic- 
tion was  fined  $200.  We  think  the  plaintiff  fully  overcame 
the  presumption  arising  from  the  presence  of  liquors  and  beer 
bottles  found  on  his  premises,  but  on  the  hearing  it  was 
proven,  and  not  disputed,  that  after  said  permanent  injunc- 
tion had  been  granted  he  sold  at  retail  as  a  bever- 
age, a  large  quantity  of  an  article  called  "Hop  tonic," 
which  it  is  shown  contained  3.46  per  cent,  by  weight, 
of  alcohol,  or  about  4  per  cent,  by  voluma  Plain- 
tiff^s  contention  is  that  he  did  not  kngw  that  this 
liquor  was  intoxicating,  and  that  he  relied  on  the  repre- 
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Gentation  of  the  manufacturers  that  it  was  not.  We  have  the 
opinion  of  several  witnesses  who  drank  of  the  liquor  that  it 
was  not  intoxicating,  and  of  a  physician  that  a  liquor  con- 
taining 3.46  per  cent,  of  alcohol  is  intoxicating.  See  notes 
to  section  2382,  Code.  The  court  was  Avarranted  in  finding 
that  the  Hop  Tonic  sold  by  the  plaintiff  was  an  intoxicating 
liquor.  In  the  decree  the  court  "finds  the  defendant  guilty 
as  charged,  and  holds,  as  a  matter  of  law,  that  the  fact  that 
the  defendant  [plaintiff]  was  not  aware  of  the  fact  that  the 
Hop  Tonic  contained  intoxicating  liquor  is  no  defense,  but 
holds,  as  a  matter  of  law,  that  he  was  bound  to  know  its  char- 
acter, and  whether  or  not  it  did  contain  it."  That  such  is 
the  law,  see  State  v,  Lindoen,  87  Iowa,  702.  There  was  no 
error  in  the  proceeding  for  contempt,  and  therefore  plaintiff's 
petition  is  dismissed. 


George  W.  Wilson,  Trustee  v,  Samuel  Cory  a:^d  Sarah 

H.  Martin,  Appellants. 

Execution  Sale:  sale  ix  bulk.  An  execution  sale  will  not  be  held 
void  because  the  lots  were  sold  in  bulk,  and  because  the  price  bid 
was  small,  there  having  been  no  bid  when  they  were  offered 
separately,  and  there  being  an  adverse  claim  to  the  property 
under  a  sale  on  execution  against  the  prior  title  holder. 

Appeal  from  Linn  District  Court. — Hon.  H.  M.  Remley, 

Judge. 

Friday,  May  24,  1901. 

Action  to  quiet  title  to  two  certain  lots  in  the  city  of 
Cedar  Rapids  in  the  plaintiff,  George  W.  Wilson,  trustee. 
The  defendants  answered  jointly;  the  defendant  Cory  dis- 
claiming any  interest  in  the  lots,  and  the  defendant  Sarah 
H.  Martin  claiming  to  be  the  owner  thereof  by  conveyance 
from  defendant  Corv  executed  Jamiarv  6,   1890.     Decree 
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was  rendered  in  favor  of  the  plaintiff.    Defendants  appeal. — 
Affirmed, 

Smith  &  Smith  for  appellants. 

John  A.  Reed  and  Rickel  &  Crocker  for  appellee. 

Given,  C.  J. — I.     The  contention  is  solely  between  the 
plaintiff  and  Sarah  H.  Martin,  each  claiming  under  title  de- 
rived from  Samuel  E.  Cory.     On  January  6,  1890,  Samuel 
E.  Cory,  for  the  recited   consideration  of  $600.  conveyed 
said  lots  to  his  sister  Sarah  II.  Martin.    On  the  tenth  dav  of 
June,  1898,  the  plaintiff  acquired  a  sheriff's  deed  to  said 
lots  in  pursuance  of  a  sale  thereof  on  execution  as  the  prop- 
erty of  Samuel  E.  Cory.     If  the  conveyance  from  Mr.  Cory 
to  Mrs.  Martin  is  valid,  then,  clearly,  her  title  is  superior 
to  that  of  the  plaintiff  under  said  sheriff's  deed.    We  are  left 
largely  to  judge  of  the  validity  of  that  deed  from  the  testi- 
mony of  Mr.  Cory,  which  is  certainly  not  very  satisfactory. 
At  one  time  his  statements  leave  the  impression  that  he  bor- 
rowed $500  from  Mrs.  Martin,  and  conveyed  the  lots  to  her 
in  payment.     Tlien  that  he  bought  stock  from  her  in  1890 
to  feed ;  thet  the  stock  died,  and  he  conveyed  the  lots  to  her. 
And,  again,  he  says,  and  repeats  it  several  times,  that  he 
stiU  owes  her  the  $500  and  all  the  interest.    At  the  time  of 
the  conveyance  to  Mrs.  Martin  there  were  few  improvements 
thereon.    Mr.  Cory  put  on  improvements  at  his  own  expense, 
and  has  continuously  occupied  the  premises  as  his  home.  Mrs. 
Martin  says  it  is  under  an  arrangement  that  he  keep  up  the 
place,  take  care  of  it,  and  pay  the  taxe^  for  the  use  of  it.  She 
says  he  owed  her ;  that  he  sold  out  to  her,  and  has  owed  noth- 
ing since.  In  view  of  the  meager  and  unsatisfactory  evidence 
as  to  the  consideration,  and  Cory's  continued  occupancy  of 
the  premises,  the  validity  of  this  deed  is  questionable. 

II.  Plaintiff  also  claims  title  under  a  sheriff's  deed 
made  in  pursuance  of  sale  of  said  lots  on  a  transcripted  judg- 
ment for  $21  and  $6.20  costs  against  the  defendant  Sarah 
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H.  Martin,  and  from  which  sale  no  redemption  was  made. 
Appellant  contends  that  this  sale  and  title  are  void  because 
the  lots  were  sold  in  bulk,  and  because  of  gross  inadequacy 
of  consideration.  The  lots  were  offered  separately,  and, 
there  being  no  bid,  the  sheriff  offered  and  sold  them  together. 
That  there  was  no  bid  on  the  separate  lots  is  explained  by 
their  relation  to  each  other  and  the  condition  of  the  title. 
This  latter  fact  also  ans\vers  the  claim  that  the  price  bid  was 
grossly  inadequate.  If  plaintiff  had  not  held  a  conflicting 
title  under  which  he  was  claiming  the  property,  it  might  b? 
said  the  price  was  inadequate,  but  not  under  the  facts  of  this 
case.  On  the  eleventh  day  of  January,  1899,  plaintiff  ac- 
quired a  tax  deed  to  these  lots  under  the  sale  of  1895  for  th*^ 
taxes  of  1894.  It  is  contended  that,  because  of  an  attempted 
redemption  by  Mr.  Cory,  this  tax  deed  is  void.  In  view  of 
the  conclusion  just  announced,  we  do  not  inquire  as  to  the 
validity  of  this  tax  deed.  Mrs.  Martin  asks  to  be  now  per- 
mitted to  redeem  from  the  sale  made  under  the  execution? 
against  her.  The  period  for  redemption  from  that  sale  has 
long  since  expired,  and  no  sufficient  reasons  are  shown  why 
redemption  should  now  be  allowed. — Affirmed. 


ji|-2iQ  E.  C.  Spinney  v.  Elizabeth  Miller,  Charles  K.  Miller, 

^4  ^  HoLLiDAY  Bros,   et  ah.  Appellants. 

U4    3S1U 

^    ^^1  Building  and  Loan  Association  Mortgage :        defenses.      Where   a 

ill  540  mortgage  is  executed  in  Iowa  to  a  foreign  loan  association,  the 

iii4  210  2    fact  that  the  statutory  requirements  of  the  state  had  not  been 

I^LaJSl  observed  when  the  stock  was  subscribed  for  is  not  sufficient  to 

126  74J  destroy  the  lien  under  the  mortgage. 

114  210 

di29  377  Game:     Estoppel.    A  mortgagor  who  has  received  and  retains  bene- 

^^^  ^2iol  ^^  under  a  mortgage  executed  to  a   foreign  loan  association 

144  w2  8  cannot  assert  its  Invalidity  because  of  failure  of  such  associa- 
tion to  comply  with  the  statutes  prescribing  terms  on  which 
foreign  corporations  may  do  business  in  the  state. 
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Stipulation  of  negotiability:  Not  binding  on  receiver.  A  stipu- 
lation in  a  mortgage  to  a  building  association  that  it  is  to  be 
1  non-negotiable  and  uncollectible  by  any  other  person  than  the 
association  is,  notwithstanding,  transferrable  under  the  statute 
and  is  not  operative  against  an  assignment  made  by  a  receiver 
of  the  association  through  an  order  of  court 

Assumes  of  Mobtgage:     Defense  of  usury,    A  purchaser  of  mort- 
gaged premises,  assuming  payment  of  the  mortgage,  with  full 
4    knowledge  of  the  payments  required,  cannot  set  up  the  defense 
of  usury. 

Settlement  with  Building  and  Loan  Company:  insolvency:  In^ 
terest.  In  a  suit  by  an  insolvent  building  association  for  settle- 
ment with  borrowing  members  the  latter  are  entitled  to  a  credit 
9    for  premium^  paid  by  them,  but  no  credit  should  be  allowed  for 

10  interest  and  for  dues  paid  on  stock,  as  interest  cannot  be  cred- 
ited in  reduction  of  principal,  and  such  stock  has  no  withdrawal 
value  until  the  insolvent  estate  is  settled. 

Same.  A  settlement  with  borrowers,  prescribed  by  statute  for  a 
6  solvent  building  association,  is  not  applicable  when  the  asso- 
6    elation  becomes  insolvent. 

Law  of  sister  state.    The  law  as  to  the  settlement  of  a  foreign  build- 

6  ing  association  with  its  borrowers  in  the  state  of  its  domicile 
not  being  shown,  it  will  be  presumed  to  be  the  same  as  the  law 
of  Iowa. 

Federal  court  adjudication.  The  method  prescribed  by  the  Fed- 
eral court  appointing  a  receiver  for  settling  with  borrowing 
members  is  not  conclusive  on  a  borrower  In  a  subsequent  suit 

7  to  foreclose  a  mortgage  given  by  him,  where  the  issue  as  to 
the  amount  paid  on  such  mortgage  was  not  before  the  court,  and 
the  borrower  could  not  have  presented  it  if  he  would. 

Same,    Where  stockholders  of  a  building  association  are  not  parties 

7  individually  to  an  action  in  the  Federal  court,  the  method  pre- 

8  scribed  by  it  for  appointing  a  receiver  for  settling  with  borrow- 
ing members  is  not  binding  on  them. 

Appeal    from   Polk    District    Court, — Hon.    Charles    A. 

Bishop,  Judge. 

Friday,  May  24,  1901. 

This  is  an  action  in  equity  to  foreclose  a  mortgage  on 
real  estate  in  the  city  of  Des  Moines.    The  issues  presented 
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by  the  answer  will  be  stated  in  the  opinion.  There  was  a 
decree  for  plaintiff,  and  defendants  Holliday  Bros.,  W.  R. 
Holliday  and  O.  E.  Holliday  appeal. — Modified. 

C.  E,  Hunn  for  appellant. 

Dudley  &  Coffin  for  appellee. 

Waterman^  J. — The  mortgage  in  suit  was  made  by 
Elizabeth  Miller  and  Charles  K.  Miller,  her  husband,  to  the 
National  Home  Building  &  Loan  Association  of  Blooming- 
ton,  111.     The  instrument  contained  this  clause:    "It 
1  is  expressly  agreed  that  this  mortgage  is  nonnegotia- 

ble,  and  is  uncollectible  in  the  hands  of  anv  other 
person  than  said  association  or  its  successors,  or  its  duly  au- 
thorized attorney  or  agents."  The  first  point  sought  to  be 
made  by  defendants,  is  that  because  of  this  provision,  the 
mortgage  was  not  assignable,  and  therefore  plaintiff  can 
maintain  no  action  upon  it.  Plaintiff's  title  was  acquired 
by  assignment  from  a  receiver  duly  appointed  for  said  cor- 
poration upon  a  showing  of  its  insolvency.  The  sale  by  him, 
so  far  as  appears,  was  under  order  or  authority  of  court. 
Notwithstanding  this  provision,  the  instrument  was  transfer- 
able under  our  statutes  (Code,  section  3046),  subject,  of 
course,  to  any  defenses  that  would  have  been  good  as  against 
the  assignor.  See,  also,  Mershon  v.  Insurance  Co,,  34  Iowa,/ 
87.  Furthermore,  it  is  universally  held  that  a  provision 
restraining  the  assignment  of  such  an  instrument  is  not  op- 
erative against  an  assignment  effected  by  law  or  through  an 
order  of  court.  Where  it  is  given  force,  it  is  restricted  to 
voluntary  alienation.     4  Kent,  Commentaries,  128. 

II.  Another  defense  is  that  the  National  Home  Build- 
ing &  Loan  Association  had  not  complied  with  the  laws  of 
this  sate  at  the  time  the  loan  was  made,  and  therefore 
neither  it  nor  its  assignee  may  enforce  the  contract.  There 
are  two  grounds,  upon  either  of  which  this  contention  may  be 
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cucccssfully  met:     (1)   The  record  does  not  show  that  the 
statutes  were  not  complied  with  when  the  mortgage 

2  was  made.     The  fact  that  the  statutory  requirements 
had  not  been  observed  when  the  stock  was  subscribed 

for  is  not  enough  to  destroy  the  lien  under  the  mortgage. 
(2)  Whatever  the  right  of  the  state  might  be  in  case  of  a 
failure  on  the  part  of  a  foreign  corporation  to  comply  with 
the  statutes  prescribing  terms  upon  which  a  foreign  corpora- 
ti^n  may  do  bu-^iness  here,  the  mortgagor,  who  has 

3  received  and  retains  benefits  under  the  contract,  can- 
not be  heard  to  assert  its  invalidity.    Beach  v.  Wake- 

field,  107  Iowa,  567 ;  \yashhurti  Mill  Co.  v.  Bartldt,  3  X. 
D.  138  (54  X.  W.  Rep.  544)  ;  Wright  v.  Lee,  2  S.  D.  596 
(51  K  W.  Rep.  706). 

III.  Xext,  usury  is  set  up  as  a  defense.  HoUiday 
Bros.,  who  are  tlie  appellants,  purchased  the  land  from 
mortgagor,  and  assumed  payment  of  the  mortgage  debt.  TTiey 

had  full  knowledge  of  the  payments  required  of  them, 

4  for  they  were  stipulated  in  the  mortp;age.     Under 
these  circumstances,  they  cannot  set  up  the  defense 

of  usury.  Institution  v.  Copeland,  71  Iowa,  67,  and 
cases  cited  therein.  The  assignee,  whose  right  is  saved  to 
plead  usury  under  section  3042,  Code,  is  one  who  takes  in 
good  faith ;  that  is,  with  no  knowledge  of  the  taint.  Brown 
V.  Wilcox,  15  Iowa,  414. 

IV.  Some  further  facts  must  be  stated  in  order  to 
make  clear  the  remaining  defenses.     As  we  have  said,  the 
National  Home  Building  &  Loan  Association  was  an  Illi- 
nois corporation,  and  it  had  its  main  office  in  the  city 

5  of  Bloomington,  in  that  state.     Its- articles  of  incor- 
poration  provided   that   all   applications    for   loans 

should  be  made  to,  and  acted  upon  by,  the  board  of  directors 
in  Bloomington ;  that  all  moneys  due  the  association  should 
be  due  and  payable  in  that  city.  Provision  was, however,  made 
for  a  local  advisory  board,  and  such  a  board  was  formed  and 
existed  in  the  city  of  Des  iloinc  s.    It  was  provided  that  said 
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local  board  might  elect  a  president,  collector,  attorney,  three 
appraisers,  and  three  trustees.  This  board  was  to  "co-oper- 
ate with  the  home  office  In  the  management  of  the  business 
of  the  locality/'  The  collector  was  required  to  give  bond, 
and  was  allowed  as  compensation  a  per  cent,  on  dues  col- 
lected. It  was  provided  in  the  articles  of  incorporation  that 
such  collector  should  be  the  agent  of  the  local  board,  and  not 
of  the  association.  To  obtain  the  loan,  Elizabeth  Miller 
bid  a  premium  of  $780,  which  was  divided  into  84  monthly 
installments.  The  payments  required  of  her  monthly  under 
her  contract  were:  Dues,  $6.60;  interest,  $6;  and  premium, 
»$0.28.  It  was  admitted  on  the  trial  there  had  been  paid  in 
all  on  this  loan: 

Installments  on  stock $    382  80 

Interest 336  00 

Premiums 519  68 

Total $1,238  48 

The  decree  of  the  trial  court  found  there  was  still  due 
on  this  mortgage  the  sum  of  $1,267.50.  A  question  pre- 
sented, and  one  which  we  now  take  up,  is  the  perplexing 
and  much-disputed  one  of  the  application  of  payments  in 
cases  of  this  kind.  The  trial  court  appears  to  have  given 
credit  on  the  loan  for  interest  paid,  but  not  for  installments 
on  stock  or  premium.  As  we  have  before  said,  the  association 
is  insolvent  and  in  the  hands  of  a  receiver.  Appellee,  in 
support  of  the  method  pursued  by  the  trial  court,  insists  that 
this  was  an  Illinois  contract,  and  the  manner  of  accounting 
followed  was  that  prescribed  by  the  statutes  of  Illinois.  The 
provision  thus  relied  upon,  and  which  was  offered  in  evi- 
dence relates  to  loans  made  by  building  and  loan  associa- 
tions, and  to  settlements  with  borrowers  before  the  maturity 
of  their  stock,  and,  so  far  as  material,  is  to  the  effect  that, 
where  the  premium  is  paid  in  installments,  no  part  of  it 
shall  be  refunded  on  such  settlement.  If  we  were  to  concede 
the  law  of  Illinois  to  be  controlling,  still  we  think  this  pro- 
vision cannot  aid  plaintiff.     The  settlement  there  provided 


May  1901]  Spinney  v.  Miller.  215 

for  is  evidently  with  solvent  associations.     It  conforms  to 
the  requirements  of  our  own  statutes  as  they  have 
6  been  construed  by  this  court.    Briggs  v.  Association, 

114  Iowa,  232.  But,  as  will  be  made  manifest  fur- 
ther on  in  this  opinion,  a  different  method  of  settlement 
must  be  made  in  case  the  association  is  insolvent  No  de- 
cision of.  the  supreme  court  of  Illinois  has  been  cited  which 
holds  that  the  distinction  recognized  by  this  court  does  not 
exist  there.  In  other  words,  the  rule  as  to  a  settlement  with 
an  insolvent  corporation  of  this  kind  in  Illinois  not  being 
shown,  the  law  of  that  state  will  be  presumed  the  same  as 
our  own.  Sieverts  v.  Association,  95  Iowa,  710,  and  cases 
therein  cited. 

But  it  is  further  urged  by  appellee  that  the  method  of 
accounting  pursued  by  the  trial  court  was  that  fixed  and  or- 
dered by  the  federal  courts  in  which  the  receivership  was 
pending,  and  that  the  trial  court  was  bound  thereby. 
Y  The  bill  for  a    receiver  was  first  filed  in  the  circuit 

court  of  the  United  States  for  the  Southern  district 
of  Illinois,  the  National  Home  Building  &  Loan  Association 
being  the  sole  defendant,  and  upon  a  hearing  the  corporation 
WPS  found  to  be  insolvent,  and  a  receiver  was  appointed. 
Thereafter  on  the  application  of  the  receiver  for  instructions 
as  to  how  to  proceed  in  settling  with  borrowing  members, 
the  court  prescribed  a  plan,  directing  him  to  collect  principal 
and  interest  at  5  per  cent,  from  the  date  of  his  appointment, 
and  dues  and  premiums  delinquent  at  that  time,  leaving 
tlie  stockholder  a  claim  on  his  stock  for  such  dues  and  pre- 
miums, but  giving  him  no  credit  on  his  loan  for  either.  An- 
other action  was  brought  with  like  purpose  in  the  district 
court  of  the  United  States  in  and  for  the  Southern  district 
of  Iowa,  and  a  similar  decree,  containing  like  instructions, 
was  obtained.  The  method  prescribed  by  these  two  courts 
for  settling  with  borrowing  members  was  the  same  as  that 
adopted  by  the  trial  court,  and  it  is  thought  the  instructions 
given  by  the  federal  courts  were  conclusive  upon  the  borrow- 


216  Spinney  v.  Milt.er.  [114  Iowa 

ers.  There  are  two  reasons  whv  this  is  not  so.  The  stock- 
holders  were  not  parties,  individually,  to  the  actions  in  the 
federal  courts.  They  were  there  by  representation  only. 
The  issue  as  to  the  amount  paid  on  this  mortgage  was  not  be- 
fore either  of  those  tribunals.  Defendants  could  not  have 
presented  that  question  if  they  would.  Therefore  they  had 
no  hearing,  or  opportunity  for  a  hearing,  on  the  question  in 
issue  here.  While  the  corporation  represents  the  stock- 
holders, and  the  latter  were  in  court  for  some  purposes  in 
the  receivership  proceedings,  the  court  in  that  action  had 
no  jurisdiction  to  adjudicate  the  question  of  their  ultimate 
liability.  Oreat  Western  Telegraph  Co,  v.  Purdy,  162  U. 
S.  329  (16  Sup.  Ct,  Kep.  810,  40  L.  Ed.  986).  After  the 
appointment  of  a  receiver  of  an  insolvent  corporation,  the 
same  defense  is  open  to  debtors  as  against  him,  that  would 
have  been  available  against  the  corporation.  High,  Receiv- 
ers, sections  316-318.  Where  the  receiver  makes  assessments 
on  premium  notes  given  the  corporation,  his  action  is  purely 
ministerial,  and  so  is  that  of  the  court  in  approving  such  as- 
sessments, as  the  issue  of  the  debtor's  liability  can  be  settled 
only  in  an  action  against  him.  High,  Receivers,  section  330 ; 
Embree  v,  Shideler,  36  Ind.  423.  See,  also,  as  bear 
ing  on  this  point,  LaMar  Ins,  Co.  v,  Hildreth,  55  Iowa,  248 ; 
Parker  v.  Lamb  &  Sons,  99  Iowa,  265. 

Next,  it  is  to  be  said  that  this  order  was  but  a  direction 
to  the  receiver  how  to  proceed — that  is,  in  what  way  to  keep 
his  accounts — and  the  action  here  is  not  bv  the  receiver,  but 

by  one  who  has  acquired  the  title  of  the  association 
8  to     the     mortgage.       It     may     be     said     thnt     a 

consistent  plan  is  necessary  in  order  to  enable 
the  receiver  to  settle  the  estate.  But  substantive  right 
must  not  be  made  to  vield  to  matters  of  convent- 
ience.  Furthermore,  the  difficulty,  if  any,  is  but  in  a  matter 
of  bookkeeping.  What  a  debtor  gets  in  the  way  of  credit 
on  his  mortgage  should  be  deducted  from  the  value  of  his 
stock.     If  he  claims  to  have  made  a  payment  on  his  mort- 
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gage,  we  do  not  understand  how  he  can  be  denied  a  proper 
credit  without  liaving  had  his  day  in  court  on  that  issue. 

We  come  now  to  the  matter  of  accounting.  The  courts 
have  mainly  to  deal  with  these  associations  in  connection 
with  the  foreclosure  of  mortgages,  and  in  most  of  such  cases 
the  corporation  is  solvent.  Sometimes,  however,  they  get 
into  court'  for  the  purpose  of  having  their  business 
9  wound  up  and  their  assets  distributed.     This  is  usu- 

ally in  cases  of  insolvency.     Different  rules  apply 
in  the  two  instances,  necessitated  by  the  differing  circum- 
stances.   Where  the  association  is  solvent,  and  seeking  fore- 
closure of  a  mortgage,  the  payment  of  the  mortgage  debt,  and 
the  withdrawal  of,  or  settlement  for,  the  shares,  are  con- 
temporaneous acts.     In  such  a  case  the  withdrawing  share- 
holder is  entitled  to  have  credited  on  his  stock  the  dues,  but 
not  the  premiums  paid,  for  the  latter  go  into  the  profit  fund, 
and  are  to  be  shared  equally  by  all  members,  whether  bor- 
rowers or  nonborrowers.     He -gets  pro  rata  his  share  of  this 
profit  fund,  and  this  share,  added  to  his  dues,  fixes  the  with- 
drawal value  of  his  stock.     See  Briggs  v,  Associaiion,  114 
Iowa,  232,  in  which  this  question  is  fully  discussed,  and  the 
method  of  accounting  explained.    But,  where  the  association 
is  insolvent,  a  somew^hat  different  course  must  be  pursued. 
The  actual  value  of  the  shares  is  not  ascertainable  before  all 
the  assets  are  collected  and  all  debts  paid.     Until  the  affairs 
( f  the  corporation  are  fully  settled,  the  shareholders  may  not 
v.'ithdraw.     Manifestly  there  cannot  be  an  immediate  settle- 
ment of  installments  paid  on  stock.     As  to  premiums  which 
have  been  paid,  the  situation  is  different.    The  association  is 
then  unable  to  perform  the  contract  for  Avhich  the  premium 
was  bid.    There  is  no  reason  for  assuming  that  any  premium 
would  have  been  given  for  anything  less  than  the  perform- 
ance in  full  of  the  original  contract.     Therefore  the  bor- 
rower is  entitled  to  a  credit  on  his  debts  of  the  premium 
paid;  and,  as  said,  he  should  not  have  credit  for  dues,  be- 
cause his  stock  has  no  withdrawal  value  until  the  insolvent 
estate  is  settled.     The  courts  are  not  harmonious  as  to  the 
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method  of  stating  accounts  in  cases  like  this.    Some  hold  the 
borrower  is  to  be  charged  with  the  amount  of  money  received, 
and  to  have  credit  for  all  payments  made,  whether  of  dues, 
interest,  or  premium.    Association  v.  Buck,  64  Md.  338  (1 
Atl.  Rep.  561).    For  further  authorities  in  support  of  this 
rule,  see  4  Am.  &  Eng.  Enc.  Law,  1081.    It  is  manifest,  un- 
der this  doctrine,  the  borrowing  member,  who  has  drawn 
out  in  advance  the  value  of  his  shares,  would  have  much  the 
advantage  of  the  nonborrowing  shareholder.  Another  rule 
is  to  credit  on  the  loan  only  interest  and  any  sums  paid  di- 
rectly thereon.     See  Am.  &  Eng.  Enc.  Law,  1081,  for  cases 
sustaining  this  theory.    This  is  the  rule  which  the  court  prac- 
tically   adopted    in    Wilcoxen    v.    Smith,  107  Iowa,    555* 
in  which  it  was  held  that  the  mortgagor  was  to  be  allowed 
a  credit  for  all  payments  made,  but  that  an  equity  was  to 
bo  preserved  between  the  borrowing  and  nonborrowing  mem- 
bers.   A  credit  for  the  premium  paid  was,  however,  allowed. 
Something  is  said  in  that  case  about  allowing  as  a  credit 
the  actual  value  of  the  shares,  if  that  value  could  be  ascer- 
tained.   But  it  was  left  an  open  question  whether  such  pres- 
ent worth  could  be  determined.    In  the  case  at  bar  the  value 
cannot  now  be  fixed,  so  far  as  the  record  discloses.    We  take 
the  Wilcoxen  Case  as  the  foundation  upon  which  to  rest  the 
theory  of  settlement  which  should  be  made  in  cases  of  this 
kind.     It  is  apparent  the  mortgagor  here  bears  a  dual  rela- 
tion to  the  association.     He  is  a  shareholder  and  a  debtor. 
Let  us  separate  these  characters,  and  see  what  was  his  duty 
in  each.     As  a  shareholder,  he  had  to  pay  fines  and  dues. 
These  inured  to  the  value  of  his  stock,  and  were  to  be  settled 
for  by  the  association  only  when  the  stock  was  withdrawn. 
So  far,  then  as  these  pa^^nents  are  concerned,  he  has  a  claim 
on  his  stock  against  the  association.     The  amount  of  this 
claim,  however,  cannot  be  known  until  all  assets  of  the  associ- 
ation have  been  collected  and  all  debts  paid.     As  a  borrower, 
the  mortgagor  had  to  pay  premium  and  interest.     The  inter- 
est was  paid  for  the  use  of  the  money.    It  cannot  be  credited 
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in  reduction  of  principal.     The  premium,  also,  was  paid 
for  the  use  of  the  money,  but  it  was  in  the  nature  of  a  bonus 
given  for  a  favorable  contract,  which  the  association  is  un- 
able to  perform.     It  cannot  be  apportioned,  because,  as  al- 
ready suggested,  the  borrower  might  be  willing  to  pay  a 
large  premium  for  the  privilege  of  keeping  the  money  until 
his  stock  should  have  matured,  thus  canceling  his  debt,  yet 
he  might  not  have  consented  to  pay  any  part  of  such  premium 
for  being  allowed  to  keep  the  money  for  a  short  time, 
10         and  then  repaying  the  loan  in  full.     For  these  rea- 
sons, we  think  the  premium  paid  should  be  credited 
to  defendant  on  the  principal  of  the  loan.     In  other  Words, 
as  to  payments  which  all  shareholders  had  to  make  in  order 
to  retain  their  shares,  the  borrowing  shareholder  stands  on 
the  same  footing  as  any  other,  and  must  look  to  the  settle- 
ment on  his  stock  for  returns.     He  does  not  make  these  pay- 
ments on  his  debt,  but  on  his  stock.     He  can  have  a  credit 
on  his  debt  only  for  those  sums  paid  thereon ;  that  is,  which 
he  would  not  have  been  obliered  to  pay  if  he  were  not  a  bor- 
rower.   Hale  V,  Kline,  113  Iowa,  523.    Our  conclusions  find 
support,  also,  in  the  following  cases:     Rogers  v,  Hargo  92 
Tenn.  Sup.  35  (20  S.  W.  Kep.  430)  ;  Towle  v.  Society  (C. 
r.)   (f51  Fed.  Eep.  446)  ;  Sfroh-en  v.  Association,  115  Pa. 
Sup.  273  (8  Atl.  Rep.  843)  ;  Curtis  v.  Association,  69  Conn. 
6  (36  Atl.  Rep.  1023);  Knutson  v.  Association,  67  Minn. 
201   (69  N.  W.  Rep.  889);  Hale  v  Phillips,  68  Ark.  382 
(59  S.  W.  Rep.  35).     Rules  very  different  from  this  may 
be  found  in  the  books.     We  need  not  call  attention  to  the 
cases.     The  doctrine  we  announce  is  just,  and  sustained  by 
about  as  many  authorities  as  support  any  one  of  the  several 
other  methods  that  obtain  elsewhere.     If  defendants  here 
suffer  a  hardship,  it  is  not  because  of  the  law,  but  on  ac- 
count of  the  fact  that  they  were  members  of  a  badly-man- 
aged institution.     We  think  defendants   should  have  had 
credit  on  the  principal  of  their  indebtedness  for  the  amount 
of  premiums  paid  by  them  and  their  grantor,  $519.68,  and  as 
thus  modified  the  decree  of  the  trial  court  is  affirmed. 
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J.  M.  Edworthy   et  al,,  Appellants,  v.  Iowa  Savings  & 

Loan  Association. 

Usury:    change  in  statutes:     Repeal.    The  defendant,  a  building 
and  loan  association,  made  a  loan  to  plaintiff,  which,  because 

1  of  premiums   charged   ill   addition  to    interest,   was   usurious 

2  After  the  enactment  of  Acts  Twenty-seventh  General  Assembly, 

4  chapter  48,  extending  to  loans  previously  made,  the  provisions 
of  Acts  Twenty-sixth  General  Assembly,  chapter  85,  that  loans 

5  of  such  associations  could  not  be  considered  usurious  because 
7    the  premium  and  interest  charged  exceeded  the  legal  rate,  the 

loan  was  renewed,  and  new  note  and  mortgage  given  for  the 
amount  then  computed  to  be  due.  Acts  Twenty-eighth  General 
Assembly,  chapter  69,  section  12,  16,  repealed  Acts  Twenty- 
seventh  General  Assembly,  chapter  48.  Held,  that  the  repeal 
did  not  restore  the  defense  of  usury,  which  existed  before  Acts 
Twenty-seventh  General  Assembly  were  enacted,  since  by  that 
act  the  bar  of  usury  was  destroyed,  and  defendant  acquired  a 
vested  right  to  enforce  the  contract  according  to  its  terms,  of 
which  the  legislature  could  not  deprive  it. 

Curative  acts.    Where,  by  a  curative  act  of  the  General  Assembly, 
the  defense  of  usury  to  certain  loans  of  building  and  loan  asso- 

3  ciations  was  removed,  such  act  did  not  repeal  the  usury  laws 

6  as  to  such  loans,  and  the  repeal  of  the  curative  act  left  the 
usury  law  standing  as  before;  Code,  section  48,  providing  that 
the  repeal  of  a  statute  does  not  revive  the  statute  previously 
repealed  by  such  statute,  having  no  application  to  such  a  case. 

Appeal    from    Polk    District    Court, — Hon.    Charles    A. 

Bishop^  Judge. 

Friday,  May  24,  1901. 

Action  in  equity  to  secure  an  accounting  as  to  the 
amount  due  on  a  mortgage  given  by  plaintiffs  to  defendant, 
and  to  effect  redemption  therefrom.  There  was  an  answer, 
and  also  a  cross  petition,  in  which  the  foreclosure  of  the 
mortgage  was  prayed.  From  a  decree  fixing  the  amount  due 
on  the  mortgage,  and  foreclosing  the  same,  plaintiffs  appeal. 
— Affirmed. 
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Dudley  d-  Coffin  for  appellants. 

Bailey,  Ballreich  d'  Preston  for  appellee. 

Waterman,  J. — The  question  first  discussed  in  this 
court  is  as  to  whether  the  loan  is  usurious.  Plaintiffs  bor- 
rowed the  sum  of  $1,400  of  defendant  corporation,  and  se- 
cured its  payment  by  a  pledge  of  14  shares  of  stock  and  a 
mortgage  on  real  estate.  After  a  number  of  payments  had 
been  made  on  said  debt,  and  on  the  tenth  day  of  July,  1897, 
a  new  mortgage  was  executed  for  the  balance  claimed  to  be 
still  due,  viz. :  $900,  and  the  present  action  is  founded  upon 
the  latter  instrument. 

As  a  level  premium  was  exacted  from  the  borrower  for 
the  first  loan,  which,   together  with   the  interest  charged, 
amounted  to  more  than  the  legal  rate,  such  loan  was,  as  orig- 
inally made,  tainted  with  usury.    Iowa  Savings  Loan 
1  Ass'n  V,  Ileidt,  107  Iowa,  297;  Iowa  Loan  Savings 

Ass'n  V,  Curtis,  107  Iowa,  504.     The  second  mort- 
gage debt,  being  but  a  renewal  of  a  part  of  the  first  loan, 
was  not  purged  of  the  usury.     Smith  v.  Coopers,  9  Iowa, 
376 :  Campbell  v,  McHarg,  9  Iowa,  354 ;  Garth  v.  Cooper, 
12  Iowa,  364 ;  Bank  v.  Eyre,  52  Iowa,  114.    There  is  ho  evi- 
dence that  plaintiffs,  when  they  executed  the  second  note, 
intended  to  free  the  contract  of  usury.     We  held,  however, 
in  the  Heidi  Case,  that  chapter  48,  Acts  Twenty-seventh  Gen- 
eral Assembly,  cured  all  prior  contracts  of  this  nature  which 
were  within  the  terms  of  section  1898  of  the  present  Code, 
as  the  contract  in  suit  seems  to  be,  and  made  them  enforce- 
able against  debtors,  according  to  their  terms,  up  to  a  maxi- 
mum of  12  per  cent,   interest.     But  it  is  claimed 
2  on  behalf  of  plaintiffs  that  the  repeal  of  chapter  48, 

Acts  Twentv-seventh  General  Assemblv,  by  sections 
12,  16,  chapter  69,  Acts  Twenty-eight  General  Assembly, 
leaves  the  contract  in  the  same  condition  as  if  the  curative 
act  had  never  been  passed ;  that  it  was  originally  usurious, 
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and,  while  purged  thereof  by  the  curative  act,  the  repeal  of 
the  latter  left  it  still  tainted.  The  effect  of  this  act  of  the 
Twenty-eighth  General  Assembly  is  the  only  question,  as  we 
think,  which  we  have  to  consider. 

Section  1898  of  the  Code  regulates  the  business  and 
governs  the  contracts  of  building  and  loan  associations,  and, 
among  other  things,  fixed  the  maximum  interest  rate  which 
they  may  exact  at  12  per  cent.  Section  1,  chapter  48,  Laws 
Twenty-eighth  General  Assembly  extended  the  provisions 
of  such  section  1898  to  all  contracts  of  such  associations 
with  members,  entered  prior  to  the  taking  effect  of  the 
Code,  and  provided  that  such  contracts  might  be  enforced, 
"anything  in  the  statutes  in  force  when  such  contracts  were 
made  to  the  contrary  notwithstanding."  Section  12,  chapter 
69,  Acts  Twenty-eight  General  Assembly,  repeals  chapter 
48,  above  mentioned ;  and  section  16  of  said  acts  of  the 
Twenty-eight  General  Assembly  legalizes  all  loans  affected 
by  the  repeal  of  chapter  48,  and  permits  a  recovery  of  inter- 
est thereon  at  a  rate  not  exceeding  8  per  cent.  The  position 
of  defendant  is  that  by  the  curative  act  its  original  contract 
was  validated,  and  that  the  attempt  to  take  away  this  benefit 
or  right  was  within  the  inhibition  of  both  the  federal  and 
state  constitutions,  as  impairing  the  obligation  of  contracts. 
On  the  other  hand,  it  is  insisted  that  the  obligation  of  a  con- 
tract, which  may  not  be  impaired  by  retroactive  legislation 
on  the  part  of  the  states,  is  what  is  included  in  tlie 
law  existing  when  the  contract  was  made.  Such  prior  law, 
it  is  said,  enters  into,  and  becomes  a  part  of,  the  agreement, 
and  this  element  of  the  contract  is  what  is  meant  to  be  pro- 
tected by  the  constitutional  principle  under  consideration; 
that  what  was  gratuitously  added  thereafter  by  the  legis- 
lature mav  at  anv  time  be  taken  away. 

With  this  brief  statement  of  the  claims  of  the  respec- 
tive parties,  we  shall  proceed  to  the  solution  of  this,  to  us, 
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novel  problem.    First,  however,  it  is  necessary  to  notice  an- 
other claim  made  by  defendant.     It  is  asserted  the 

3  enactment  of  the  curative  act  effected  the  repeal  of  the 
statute  against  usury  so  far  as  this  contract  is  con- 
cerned, and  that,  under  section  48  of  the  Code,  the  repeal 
of  the  curative  act  would  not  have  the  effect  to  revive  sueli 
previously  repealed  statute.  This  position  is  not  tenable. 
The  curative  act  merely  removed  a  bar  to  the  enforcement 
of  this  contract.  It  ,did  not  repeal  the  statute  against  usury. 
That  statute  stood,  and  still  stands.  A  law  curing  defective 
acknowledgments  cannot  be  said  to  repeal  the  statute  pre- 
scribing the  form  to  be  observed  in  taking  them.  It  merely 
dispenses  with  some  matter  which  it  recognized  as  required, 
in  the  absence  of  such  dispensation. 

We  go  now  to  the  main  question.  It  has  been  said  that, 
so  far  as  the  provisions  of  the  federal  constitution  are  con- 
cerned, if  a  law  devesting  private  rights  does  not  impair 
the  obligation  of  contracts,  or  is  not  ex  post  facto,,  it  is 
within  the  legislative  power.  Satterlee  v,  Matthcwson,  2 
Pet.  380  (7  L.  Ed.  458);  Proprietors  of  Charles  River 
Bridge  v.  Proprietors  of  Warren  Bridge,  11  Pet.  430  (0  L. 
Ed.  773).  How  far,  if  at  all,  this  rule  has  been  modified 
by  the  fourteenth  amendment  to  the  national  constitution, 
we  have  no  occasion  to  inquire  for  section  9  of 
the  bill  of  the  rights  of  our  state  constitution, 
which  guaranties  property  rights,  save  where  taken  by  due 
process  of  law,  doubtless  protects  all  rights  which  have 
vested,  even  though  they  may  not  have  arisen  out  of  con- 
tract Brinton  v.  Seevers,  12  Iowa,  389;  Wade,  Retroactive 
Laws,  section  297;  Sutherland,  Statutory  Constrtic- 

4  struction,  section  480;  Cooley,  Constitutional  Limi- 
tations, 436.     We  are  of  the  opinion  that  the  rights 

which  accrued  to  defendant  under  the  curative  act  are  saved 
to  it,  both  because  the  repeal,  if  it  affected  them  would  im- 
pair the  obligation  of  a  contract,  and  because  it  would  dis- 
turb or  take  awav  vested  rights.     While  it  is  true  the  laws 
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creating  the  obligation  of  a  contract  are  only  such  as  are  in 
existence  when  the  contfact  is  made  (Pomeroy,  Constitu- 
tional Statutory  Law,  593,  594;  McCracken  v.  Hayward,  2 
How.  608  (11  L.  Ed.  397)  ;  Walker  v.  Whitehead,  16  Wall. 
314  (21  L.  Ed.  357)  ;  yet  it  is  equally  true  that  a  contract 
between  the  state  and  an  individual  may  be  made  by  the  pas- 
sage of  a  law.  Although  the  repeal  of  the  curative  act  did 
not  affect  the  terms  of  the  agreement  as  made  between 
plaintiffs  and  defendant,  the  General  Assembly  did  thereby 
attempt  to  take  a  way  a  right  which  it  had  given  after  this 
agreement  was  made.  It  is  said  on  behalf  of  defendant  that 
the  parties  altered  their  situation  in  reliance  upon  the  cura- 
tive act.  That  statute,  it  is  contended,  increased  the  appar- 
ent assets  of  the  association;  that  new  members  joined  and 
withdrawing  members  were  settled  with  on  the  basis  of  these 
apparent  assets.  There  is,  however,  no  evidence  of  these 
facts  in  the  record.  The  most  that  appears  is  that  defendant 
is  a  going  concern.  We  cannot  assume  sufficient  on  the 
strength  of  this  single  fact  to  warrant  us  in  defeating  the 
legislative  will.  But  may  there  not  have  been  a  right  which 
vested  imder  the  curative  act,  even  though  the  situation  of 
the  parties  was  not  changed  by  their  acting  under  it  ?  The 
curative  act  gave  a  right  to  defendant — a  right  to  enforce 
this  contract  according  to  its  terms,  and  collect  thereunder 
12  per  cent,  interest.  Though  wholly  gratuitous,  this  right 
accrued  to  defendant  immediately  on  the  taking  effect  of  the 
act.  It  does  not  follow  that  because  the  General  Assemblv 
could  give,  it  could  also  take  away.  Let  us  suppose  it  gratui- 
tously granted  title  to  a  tract  of  swamp  land  to  some  cer- 
tain person  by  an  act  passed ;  certainly  on  no  sustainable  the- 
orv  could  it  be  said  that  thereafter  it  could  devest  this  title 
by  a  repeal  of  the  act.  See  Dobbins  t\  Bank,  112  111.  553. 
What  is  given  by  grant  is  in  the  nature  of  a  contract  with  the 
grantee.  Again,  let  us  suppose  that  a  conveyance  between 
parties  lacks  some  statutory  requirement  necessary  to  its  va- 
lidity, and  by  a  subsequent  legalizing  act  it  is  made  valid. 
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Under  the  conveyance,  the  equitable  title  would  have  passed, 
and  the  effect  of  the  legalizing  act  would  be  to  add  to  it  the 
legal  title.  If  the  effect  of  the  legalizing  act  would  be  to 
create  and  vest  a  legal  title,  irrespective  of  anything  done 
under  it  by  the  parties,  it  would  seem  manifest  that  this 
could  not  afterwards  be  disturbed  without  their  consent. 
That  the  legislature  may  validate  a  deed  which  is  invalid 
for  want  of  compliance  with  some  statutory  requirement, 
see  Pelt  v.  Payne,  60  Ark.  637  (30  S.  W.  Kep.  426).  That 
is,  such  a  deed  may  be  made,  retrospectively,  to  have  the 
force  and  effect  intended  by  the  parties.  On  this  point,  see, 
also  Bresser  v.  Saarman,  112  Iowa,  720.  A  vested  right  is 
an  inmiediate  fixed  right  of  present  or  future  enjoyment. 
Marshall  v.  King,  24  Miss.  85.  The  general  assembly  may 
take  away  by  statute  what  was  given  by  statute,  but  not  so 
as  to  disturb  rights  vested  under  the  former  law.  Banlc 
%\  Freeze,  18  Me.  (6  Shep.)  109  (36  Am.  Dec.  701) ;  Peo- 
fie  V.  Livingston,  6  Wend,  526,  531.  It  does  not  seem  to 
make  any  difference  in  the  rule  that  the  grant  by  the  General 
Assembly  was  gratuitous.  Louisville  &  T,  Turnpike  Road 
Co,  V.  Boss  (Xot  officially  reported),  (Ky.)  (44  S.  W.  Rep. 
981).  While  a  mere  privilege  such  as  a  license  may  be  re* 
voked  at  the  pleasure  of  the  general  assembly.  West  v. 
Bishop  110  Iowa,  410,  and  cases  cited,  yet  this  rule  rests 
upon  police  powers  which  do  not  enter  into  the  issue  in  the 
case  at  bar.  The  state  cannot  deprive  itself  of  its  right  to 
exercise  a  police  power  in  any  case  where  the  health,  mor- 
als, or  safety  of  the  people  are  concerned.  Toledo,  W.  &  W. 
By,  Co,  V,  City  of  Jacksonville,  67  111.  37  (16  Am.  Rep. 
611) ;  Stone  v,  Mississippi,  101  U.  S.  814  (25  L.  Ed.  1079). 
It  was  the  exercise  of  this  reserved  right  which  was  sanc- 
tioned in  the  West-Bishop  Case.  But  here  the  curative  act 
gave  a  right  which  the  state  could  lawfully  bargain  away. 
Let  us  take  another  case  for  purposes  of  illustration.  In  the 
most  usual  instances  of  legalizing  legislation,  where  defec- 

VoL.  1141a— 15 
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tive  acknowledgments  of  previonsly  recorded  instruments  are 
cnred,  the  effect  is  given  such  instruments,  and  gratutionsly 
given,  of  imparting  notice  of  their  contents  to  the  public. 
This  quality  is  bestowed  immediately  upon  the  laws  going 
into  effect,  ^o  acceptance  or  other  act  is  required  on  tho 
part  of  one  in  whose  chain  of  title  such  an  instrument  forms 
a  link,  in  order  for  him  to  get  the  benefit  of  the  law's  pro- 
visions; or,  perhaps,  we  had  better  say,  his  acceptance  is 
legally  implied.  The  owner  of  such  title  is  given  a  certain 
right,  as  against  the  public,  which  he  did  not  possess  before 
the  enactment  of  the  law — a  right  to  have  the  instruments 
which  furnish  evidence  of  his  title  speak  for  themselves  to 
the  world.  The  law  thus  enters  into,  and  becomes  a  part  of, 
his  evidence  of  title.  A  legalizing  act  cures  some  evil  or 
omission.  It  does  this  upon  going  »into  effect.  It  does  not 
operate  only  through  its  continuance  in  force.  That  is,  its 
enactment  does  not  merelv  create  a  condition,  but  accom- 
plishes,  eo  instanti  a  fact.  The  cure  being  effected,  the  evil 
is  not  restored  by  the  repeal. 

Another  contention  of  appellant  is  that  the  contract,  as 
originally  made,  being*  for  a  usurious  rate  of  interest,  was 
against  public  policy,  and  even  if  the  curative  act  entered 
into  and  became  a  part  of  it,  "the  contract  falls  with  the  re- 
peal of  the  act.''  We  think  what  we  have  already  said  meets 
this  claim.  But  it  may  be  further  said  that  usury  is  only 
vicious  because  made  so  by  statute.  The  general  assembly 
might,  in  advance,  authorize  any  rate  of  interest  it  saw  fit, 
and  no  rate  which  it  authorized  could  be  said  to  be  against 
public  policy.  What  it  might  have  sanctioned  in  advance  it 
can  validate  afterwards.     See  the  Heidt  and  Curtis  Cases, 

heretofore  cited.  In  this  connection,  appellant  relies 
6  upon  23  Am.  &  Eng.  Enc.  Law,  506.     The  text  to 

be  there  found,  after  stating  the  general  rule  that 
the  repeal  of  a  law  which  has  entered  into  and  become  a 
part  of  a  contract  will  not  take  away  rights  which  have  ac- 
crued under  such  contract,  concludes  with  the  phrase  on 
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which  reliance  is  had :  "But,  if  a  contract  is  against  sound 
morals,  natural  justice,  and  ri^ht,  it  falls  with  the  repeal." 
However,  true  this  may  be,  it  does  not  warrant  the  conclus- 
ion which  appellant  seeks  to  draw  from  it.  The  original  con- 
tract in  the  case  at  bar,  while  in  violation  of  statute,  did 
not  contravene  sound  morals  nor  any  principle  of  natural 
justice. 

To  sum  up  our  conclusions,  we  may  say  that,  as  orig- 
inally made,  this  mortgage  contract  was  for  the  payment 
of  the  rate  of  interest  now  sought  to  be  collected.    The  stat- 
ute against  usury,  however,  barred  its  enforcement 
6  in   (he  creditor's  favor.     The  curative  act  removed 

this  bar,  being  somewhat  in  the  nature  of  a  grant  of 
right  or  power  to  defendant,  giving  to  it  the  benefits  which 
the  parties  had  agreed  upon.  To  take  away  this  right  or 
power  is  to  devest  a  right  which  accrued  on  the  taking  effect 
of  such  act.  The  curative  statute  was  in  the  nature  of  a 
contract  between  the  state  and  the  defendant,  and 
T  being  such,  it  was  out  of  the  power  of  the  general 

assembly  afterwards  to  impair  it.  In  so  far  as  sec- 
tions 12,  16,  chapter  69,  Acts  Twenty-eighth  General  Assem- 
bly, attempt  to  cut  off  rights  which  had  thus  vested  under 
the  curative  act,  they  are  invalid,  because  of  falling  within 
the  inhibitions  of  both  the  federal  and  state  constitutions. 
Section  10,  article  1,  Constitution  United  States,  sections  9, 
21,  article  1,  Constitution  Iowa.- 

We  are  not  able  to  say  with  certainty  whether  the 
method  of  computing  plaintiff's  credit  is  in  issue  here.  The 
fact  is  that  this  case,  with  those  of  Briggs  and  Craig  against 
this  same  defendant,  decided  at  this  term,  were  submitted 
together.  114  Iowa,  232.  The  constitutional  question  we 
understand  to  be  common  to  each,  but  further  than  this  we 
cannot  determine  with  assurance  the  issues.  However,  the 
question  of  accounting,  if  in  the  case,  was  the  same  as  that 
presented  on  Brigg's  Appeal,  and  is  ruled  by  what  is  there 
said. — ^Affirmed. 
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German  Savings  Bank  v.  H.  A,  Cady  et  al,.  Appellant. 

Practice:    motion  to  strike  motion:     Adjudication  hy,    A  motion 

to  strike  from  the  files  another  motion  is  not  proper  practice, 

1    and  therefore  the  overruling  of  it  does  not  necessarily  pass  on 

the  question  whether  the  first  motion  was  a  proper  one  or  was 

filed  in  time. 

Filing  Motions:  compttii^o  time:  Decoration  Day.  In  computing 
the  three  days  after  verdict,  within  which  Code,  section  3756, 
requires  a  motion  for  new  trial  to  be  filed,  Decoration  Day  be- 

4  ing  among  them,  though  the  clerk's  office  is  not  open  on  that 
day,  will  be  included,  there  being  no  provision  that  judicial 
business  shall  not  be  transacted  that  day  or  that  it  shall  not  be 
included. 

Ruling  on  Motion  for  New  Trial:  review^.  The  overruling  of  a  mo- 

1  tion  for  new  trial,  without  a  statement  of  the  ground  thereof, 

5  will  be  sustained,  it  appearing  the  motk)n  was  not  filed  in  time. 

Time.    For  appeal  runs  from  entry  of  Judgment  as  to  the  judgment, 

2  and  not  from  ruling  on  motion  for  new  trial. 

Appeal  from  Polk  District  Court. — Hon.  S.  F.  Prouty, 

Judge. 

Feiday,  May  24,  1901. 

This  is  an  action  on  a  promissory  note  against  C.  H. 
White  and  H.  A.  Cady.  Defendant  White  made  default 
Defendant  Cady  denied  the  execution  of  note.  Verdict  for 
plaintiflF.     Defendant  Cady  appeals. — Affirmed. 

Dale  £  Allen  for  appellant. 
W.  G.  Harvison  for  appellee. 

McClain^  J. — The  record  shows  the  rendition  of  judg- 
ment for  plaintiff  on  May  27,  1899,  after  the  return  of  a 
verdict  on  that  day.    On  May  31,  1899,  appellant  filed  her 

motion  for  a  new  trial,  and  on  the  following  day  ap- 
1  pellee  filed  its  motion  to  strike  appellant's  motion 

for  a  new  trial,  on  the  ground  that  it  was  not  filed 
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within  three  days  after  the  verdict,  as  required  by  Code, 
section  3756.  On  June  8,  1899,  appellant  filed  her  resist- 
ance to  the  motion  to  strike,  supported  by  affidavits  showing 
that  the  verdict  was  returned  on  the  twenty-seventh  day  of 
May,  which  was  Saturday;  that  appellant's  attorney  was 
engaged  in  court  during  the  balance  of  that  day  and  on  the 
Monday  following,  and  that  the  clerk's  office  was  not  open 
on  Tuesday,  May  30th,  that  being  Decoration  Day ;  and  that 
appellant  was  on  that  account  unable  to  file  her  motion  for  a 
new  trial  within  the  time  required  by  statute.  It  also  ap- 
pears that  the  court  took  a  recess  from  ifonday,  the  29th, 
to  Wednesday,  the  31st.  On  September  25,  1899,  the  court, 
after  hearing  arguments,  overruled  appellee's  motion  to 
strike  appellant's  motion  for  a  new  trial,  and  also  overruled 
appellant's  motion  for  a  new  trial,  and  in  addition  to  the 
entry  of  these  rulings  made  a  ruling  as  to  taxation  of  cer- 
tain specified  costs.  On  the  fourth  day  of  December,  1899, 
appellant  perfected  her  appeal.  These  facts  have  been  picked 
piecemeal  out  of  half  a  dozen  different  abstracts,  additional 
abstracts,  and  amendments  to  abstracts.  It  ought  not  to  be 
necessary  for  counsel  to  present  cases  to  this  court  on  so  con- 
fnsed  and  intricate  a  record.  If  the  court  is  mistaken  in  anv 
respect  in  the  facts  shown  by  the  record,  the  mistake  is  due 
to  the  confusion  in  the  record  itself. 

I.     The  appeal  was  not  perfected  within  six  months 
after  the  rendition  of  judgment,  and  therefore  errors  on  the 
trial  cannot  be  considered,  unless  involved  in  the  ruling  on 
the  motion  for  a  new  trial,  which  will  be  discussed 
2  in  the  next  paragraph.   Appellant  contends  in  argu- 

ment that  the  clerk,  without  authority,  entered  judg- 
ment on  the  twenty-seventh  of  May,  and  that  no  final  judg- 
ment was  rendered  by  the  court  until  the  ruling  was  made 
on  the  motion  for  a  new  trial.  But,  if  the  final  judgment  . 
was  not  entered  on  the  twenty-seventh  of  May,  no  judgment 
has  ever  been  rendered,  and  there  is  nothing  from  which  ap- 
pellant can  appeal;  for  the  entry  of  the  ruling  on  the  mo- 
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tion  for  a  new  trial  did  not  involve  or  include  any  entry  of 
final  judgment 

II.  Appellee  moved  to  strike  from  the  files  appellant's 
motion  for  a  new  trial  on  the  ground  that  the  latter  motion 
was  not  filed  in  time,  and  the  court  overruled  this  motion  to 

strike.     Appellant  now  insists  that  this  ruling  is  an 
3  adjudication  of  the  lower  court,  from  which  appellee 

has  not  appealed,  to  the  eflFect  that  a  motion  for  a  new 
trial  was  filed  in  due  time.  We  cannot  agree  with  this  view. 
A  motion  to  strike  from  the  files  another  motion  is  wholly 
unnecessary,  and  not  recognized  by  our  practice.  If  the  mo- 
tion objected  to  is  not  a  proper  one,  or  is  not  filed  within  the 
time  required  by  the  statute,  then  the  objection  arises  and 
may  be  considered  in  ruling  on  the  motion  itself.  There  is 
no  occasion  for  the  filing  of  another  motion  in  order  to  raise 
the  objection.  The  court,  therefore,  properly  overruled  the 
motion  to  strike,  and  in  doing  so  did  not  necessarily  pass 
on  the  question  as  to  whether  the  motion  for  a  new  trial  was 
filed  within  the  proper  time.  The  ground  on  which  the  lower 
court  overruled  appellant's  motion  for  a  new  trial  does  not 
appear.  It  may  have  been  overruled  because  the  court  con- 
sidered that  the  grounds  for  a  new  trial  urged  therein  were 
not  good,  or  it  may  have  been  overruled  because  not  filed 
within  proper  time.  If  the  action  of  the  court  might  have 
been  based  on  the  conclusion  that  the  motion  was  not  filed  in 
due  time,  and  that  conclusion  is  supported  by  the  record, 
then  we  may  presume  that  the  ruling  was  on  this  ground, 
and  no  question  need  be  considered  as  to  whether  the  motion 
for  a  new  trial  should  have  been  properly  overruled  on  the 
grounds  recited  in  the  motion. 

The  motion  for  a  new  trial  was  not  filed  within  three 

days  after  the  verdict.     In  computing  the  three  days  within 

which  the  motion  is  to  be  filed,  Sunday  is  not  to  be  excluded, 

nor  davs  on  which  the  court  is  not  in  session  by  rea- 

4  son  of  a  recess.    EohinsoTh  v,  Foster,  12  Iowa,  186; 

Conklin  v.   City  of  Marshalltown,   ^^   Iowa,   122 ; 
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Ewdldt  V.  Farloiv,  62  Iowa,  212.  Decoration  Day  is  declared 
to  be  a  holiday  ''for  all  purposes  relating  to  the  presentation 
for  payment  or  acceptance,  and  the  protesting  and  giving  no- 
tice of  dishonor  of  bills  of  exchange,  drafts,  bank  checks,  or- 
ders, and  'promissory  notes,  and  any  bank  or  mercantile  pa- 
per falling  due  on  any  of  the  days  above  named  shall  be 
considered  as  falling  due  on  the  succeeding  business  day/' 
Code,  section  3053.  And  it  is  also  provided  that  no  person 
shall  'T>e  held  to  answer  or  appear  in  any  court"  on  that  day 
(Code,  section  3541)  ;  nor  can  a  party  be  required  to  take 
depositions  on  notice  on  that  day  (Code,  section  4688).  But 
there  is  no  provision  anywhere  that  judicial  business  may 
not  be  transacted  on  that  day,  nor  that  the  day  shall  not  be 
included  in  estimating  the  time  within  which  a  motion  for 
a  new  trial  must  be  filed.  It  is  expressly  specified  that  courts 
shall  not  be  open,  nor  any  judicial  business  transacted,  on 
Sunday  (Code,  section  285)  ;  and  certainly,  if  Sunday  is 
not  to  be  excluded  in  computing  the, time  within  which  an 
act  is  to  be  done  when  the  number  of  days  is  specified,  then 
Decoration  Day  is  not  to  be  excluded  from  the  same  kind  of 
a  computation. 

As  to  the  contention  that  the  motion  could  not  be  filed 
on  the  thirtieth  day  of  May,  and  therefore  "was  in  time  when 
filed  on  the  following  day,  it  is  to  be  said,  in  the  first  place 
that  this  is  not  a  case  where  an  act  is  to  be  done  on  a  certain 
day,  but  it  is  a  case  where  an  act  is  required. to  be  done 
within  a  specified  number  of  days.  Where  the  last  day  of  a 
period  of  time  within  which  an  act  is  required  to  be  done 
falls  on  Sunday,  "the  time  prescribed  shall  be  extended  so 
as  to  include  the  whole  of  the  following  Monday"  (Code, 
section  48,  subdivision  23)  ;  but  there  is  no  such  provision 
as  to  Decoration  Day  or  any  other  holiday.  The  fact  that 
the  clerk's  office  was  not  open  on  Decoration  Day,  which  was 
a  day  on  which  legal  business  could  properly  be  transacted, 
is  not  a  matter  which  the  court  can  properly  take  into  ac- 
count in  determining  whether  a  motion  for  a  new  trial  was 
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filed  in  time.  By  Code,  section  3756,  the  court  is  authorized 
for  good  cause  to  extend  the  time  for  filing  a  motion  for  a 
new  trial.  Whether  it  might,  on  proper  excuse  shown,  hold 
that  a  motion  not  filed  within  three  days  was  nevertheless 
filed  in  time,  or  might  direct  the  motion  recorded  as  of  the 
proper  date  by  an  order  nunc  pro  tunc,  where,  by  reason  of 
the  fault  of  some  officer  of  the  court,  the  party  has  been  un- 
able to  file  his  motion  in  due  time,  we  do  not  decide.  But, 
certainly,  these  matters  are  within  the  court's  discretion, 
and,  where  the  time  has  not  been  in  any  way  extended,  we 
would  not  reverse  the  court's  action  in  overruling  the  motion 
because  not  filed  within  the  time  specified  by  the 
5  statute.     Our  conclusion  is  that  the  court  was  justi- 

fied in  overruling  the  motion  for  a  new  trial  on  the 
ground  that  it  was  not  filed  within  the  time  required  by  stat- 
ute, and  the  action  of  the  court  must  be  presumed  to  have 
been  on  that,  rather  than  on  any  other  ground  which  might 
have  been  insufficient  to  support  such  ruling.  Therefore  it 
does  not  appear  that  there  was  any  error  in  the  overruling 
of  appellant's  motion  for  a  new  trial  which  can  be  made  the 
ground  of  a  reversal,  and,  without  considering  whether  on 
the  merits  the  motion  should  have  been  sustained,  the  action 
of  the  lower  court  must  be  affirmed. 
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BLa^rry  C  Briggs  et  ah,  Appellants,  v.  Iowa  Savings  Loatt 

Association. 

Payment:  application:  Homestead  and  other  securitiea.  Where 
a  husband  and  wife  mortgage  their  homestead  to  a  loan  asso- 
ciation, the  husband,  in  addition  to  the  mortgage,  pledging  his 
2  shares  of  stock  as  security,  and  subsequently  such  husban<2 
pledges  such  stock  to  secure  a  personal  loan,  payments  made  by 
him  on  the  stock,  without  suggestion  as  to  their  application^ 
should  be  first  applied  on  the  debt  against  the  homestead. 
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Building  and  Loan  Mortgage:  fobeclosube.  Under  Code,  section 
1898.  providing  that  on  foreclosure  of  a  building  and  loan  mort- 
gage the  borrower  shall  be  charged  with  the  full  amount  of  the 
loan  made  to  him,  and  he  shall  be  credited  with  the  same  value 
8  of  his  pledged  shares  as  if  he  had  voluntarily  withdrawn  the 
same,  a  borrower  is  not  entitled  to  the  withdrawal  value  of  his 
shares,  and  also  the  dues  and  premiums  paid,  since  the  premiums 
form  part  of  the  profit  fund,  and  go  to  increase  the  value  of  all 
shares,  whether  held  by  borrowers  or  non-borrowers. 

UsuBT.    Where  a  borrowing  member  of  a  building  and  loan  associa- 
1    tion  pays  only  12  per  cent  interest,  the  contract  is  not  usurious 
because  the  creditor  may  have  secured  more  by  exacting  month- 
ly payments  of  interest. 

Appeal  from  Polk  District  Court, — Hon.  C.  A.   Bishop, 

Judge. 

Fbiday,  May  24,  1901. 

Action  in  equity  to  secure  an  accounting  as  to  the 
amount  due  on  a  mortgage  given  to  ilefendant,  and  to  eflfect 
redemption  therefrom.  By  a  cross-bill  defendant  sought  to 
fordose  its  mortgage.  From  a  decree  fixing  the  amount- 
due  and  foreclosing  the  mortgage,  plaintiflFs  appeal. — Modir 
fied. 

Dudley  £  Coffin  for  appellants. 

Bailey,  Ballreich  &  Preston  for  appellee. 

Waterman^  J. — Appellants  claim  the  loan  was  usuri- 
ous, and  the  principal  question  involved  is  the  same  as  was 
determined  in  the  case  of  Edworthy  against  this  same  de- 
fendant, decided  at  the  present  term  (113  Iowa),  the 
two  actions  being  tried  together  below.  Following 
1  our  holding  in  that  case,  the  curative  act   (chapter 

48,  Acts  Twenty-seventh  General  Assembly),  must 
bo  held  to  have  conferred  a  right  on  defendant  whirl i  was  un- 
affected by  the  repeal  of  such  statute. 

II.  There  are,  however,  two  questions  involved  pe- 
culiar to  this  case.     Briggs  and  his  wife  made  a  mortgage 
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on  their  homestead  to  secure  this  loan  from  the  association, 
and  the  former,  in  addition  to  the  mortgage,  pledged  his 
shares  of  stock  as  security.  Afterwards  Briggs  made  a  per- 
sonal  loan  from  the  association,  for  the  security  of  which 
he  also  pledged  such  shares.  The  court,  in  finding  the 
amount  due,  deducted  "from  the  amount  of  the  real-estate 
loan  the  amount  paid  in  on  the  shares  of  stock,  and  the  net 
dividends  credited  thereto,  with  interest  on  the  amount  from 
the  date  of  the  first  failure  to  pay  the  monthly  installments 
due,  and  adding  thereto  the  amount  of  the  stock  loan,"  etc. 
It   is  apparent  that  this  method  of  computation   includes 

the  amount  of  the  personal  loan  in  the  foreclosure. 
2  Plaintiffs   claim  the  total  credit  should  have  been 

given  on  the  mortgage  debt  so  as  to  relieve  the  home- 
stead, and  that  judgment  should  have  been  rendered  in  this 
action  only  for  the  balance  due  on  the  mortgage  debt  after 
such  credit  was  deducted.  This  would  leave  the  personal 
debt  wholly  unpaid;  for  the  total  withdrawal  value  of  the 
shares  was  $710.02,  as  found  by  the  trial  court,  and  the 
mortgage  debt,  with  delinquent  dues,  interest,  and  premium, 
was  $1,196  on  June  15,  1898.  The  payments  made  by 
Briggs  were  on  his  stock.  He  suggested  no  application  of 
them  on  either  loan,  and  the  creditor  made  none.  Under 
these  circumstances,  the  money  should  now  be  applied, 
first,  upon  the  debt  against  the  homestead.  Baiik  v.  Hoi- 
in/fsirorth,  78  Iowa,  575.  This  would  leave  the  mortgage 
debt  thus : 

Principal 81,000  00 

Delinquent  interest  and  premium  due  June  15,  1898 121  00 

Dues  and  fines  to  same  date 75  00 

Total $1,196  00 

Deduct  value  of  shares 710  02 

Balance $   485  98 

To  this  should  be  added  interest  at  8  per  cent,  from  June 
15,  1898,  to  date  of  decree,  October  22d.  same  year 18.72 

Balance  due  on  mortgage  debt  on  date  last  named. .  .$    499  70 


May  1901]        Brioos  v.  Iowa  S.  &  L.  Assn.  235 

III.     This  brings  us  to  the  method  of  accounting  by 
the  association  as  to  the  credit  to  be  allowed  upon  the  shares. 
This  matter  is  regulated  by  statute.     Code,  section.  1898, 
provides :    "In  case  of  foreclosure,  the  borrower  shall 
3  be  charged  with  the  full  amount  of  the  loan  made  to 

him  together  with  dues,  interest,  premium  and  fines 
for  which  he  is  delinquent,  and  he  shall  be  credited  with 
the  same  value  of  his  pledged  shares  as  if  he  had  voluntarily 
withdrawn  the  same."    And  that  the  judgment  shall  not  ex- 
ceed "the  net  amount  of  principal  actually  received,  with 
interest    thereon    at    a    rate    not    greater    than    12    pe]^ 
cent,    per    annum."      These    provisions    are    to      govern, 
"any      agreement     to     the     contrary     notwithstanding." 
Under    this    statute,    plaintiffs    claim     they  are    entitled 
to   the    withdrawal   value    of    their    shares,    and    aslo    to 
dues  and  premium  paid.    This,  as  we  have  lately  held,  is  not 
so.    Iowa  Deposit  &  Loan  Co.  i\  Timme,  (Iowa),  85  N.  W. 
Rep.  826.     Nor  are  the  premiums  as  such  to  be  returned. 
Spinney  v.  Miller,  114  Iowa,  210.     Premiums  form  a  part 
of  the  profit  fund  when  paid,  and  go  to  increase  the  value  of 
all  shares,  whether  held  by  borrowers  or  nonborrowers.  Each 
shareholder  is  entitled  to  his  proportionate  part,  and  not 
to  the  amount  which  he  has  paid  in.    If  each  borrower  was 
entiled  to  a  credit  on  his  loan  of  the  total  premium  paid  by 
him,  the  nonborrower  would  be  discriminated  against.     The 
borrower  would  get  the  greater  share  of  the  profits,  and  his 
stock  would  mature  long  before  that  of  the  nonborrowing 
shareholder  holding  stock  of  the  same  series.     Indeed,  there 
would  be  little  object  in  the  association  taking  a  premium  if 
it  all  went  to  the  credit  of  the  person  who  paid  it.     In  es- 
timating the  withdrawal  value  or  shares,  the  profits  are  di- 
vided, and  thus  the  borrower  gets  the  benefit  of  premiums 
paid.     This  was  the  method  of  calculation  pursued  in  la^va 
Sav.  Loan  Ass'n  v,  Heidi,  107  Iowa,  297.     It  is  true  the 
opinion  in  that  case  speaks  of  adding  premiums,  dividends, 
and  dues  together,  and  deducting  their  sum  from  the  face 
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value  of  the  note,  in  order  to  find  the  amount  due.  But  the 
word  "premiums''  was  inadvertently  used  in  that  connection. 
The  debtor  in  that  case  was  allowed  dividends,  i.  e.,  his  shar^ 
of  the  profit  fund,  but  was  not  allowed  any  further  credit  on 
account  of  premiums  paid.  See  Spinney  v.  Miller,  supra, 
for  something  on  this  point.  It  may  be  well  to  add  in  this 
connection,  that  where  the  premium  is  a  lump  sum  deducted 
from  the  amount  of  the  loan  at  the  time  it  is  made,  a  credit 
doubtless  should  be  given  for  the  unearned  part  4  Am.  & 
Eng.  Enc.  Law,  1088,and  cases  cited.  The  trial  court  found 
the  withdrawal  value  of  plaintiff's  shares  according  to  the 
rule  stated  and  gave  credit  therefor.  This  was  all  they 
were  entitled  to.  It  is  not  out  of  place  to  say  the  decree 
in  this  case  was  rendered  before  the  enactment  of  chapter  60, 
Acts  Twenty-eighth  General  Assembly.  What  change,  if 
any,  in  the  method  of  accounting,  is  effected  by  section  6 
of  that  act,  we  are  not  now  called  upon  to  determine. 

IV.  Objection  is  made,  as  we  understand,  to  the 
monthly  payments  of  interest,  it  being  thought  that  for  this 
reason  the  amount  of  the  judgment  exceeds  the  net  principal 

received,  with  12  per  cent,  interest  thereon.  A  con- 
2  tract  is  not  usurious  because  of  making  the  maximum 

rate  of  interest  payable  semi-annually  (Hawley  v. 
Howell,  60  Iowa,  80),  nor  if  it  is  paid  quarterly  (Magan 
V.  Day,  46  Iowa,  239).  On  principle,  this  would  be  true  of 
monthly  payments.  The  test  of  usury  is  the  one  to  apply 
to  determine  whether  the"  statutory  limit  of  the  judgment 
has  been  exceeded.  The  question  is  not  what  the  creditor 
made,  but  what  the  debtor  was  forced  to  pay.  If  the  debtor 
paid  only  12  per  cent,  simple  interest — and  so  far  as  we  can 
determine  that  is  all  that  was  paid  here — it  makes  no  differ- 
ence that  the  creditor  may  have  got  more  than  this  by  exact- 
ing frequent  payments.  With  the  modification  we  have  men- 
tioned, which  will  slightly  reduce  the  attorney's  fee  allowed, 
the  judgment  is  affirmed. 
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BuDD  Pratt  et  ah,  v.  C.  J.  Hampe  et  al,.  Appellants. 

Wrongful  Attachment:  measure  of  damages:  Sweet  potato  crop. 
In  an  action  for  maliciously  issuing  a  writ  of  attachment  on  a 
patch  of  sweet  potatoes,  which  were  in  the  ground  and  not 
fully  matured  at  the  time  of  the  levy,  and  not  dug  until  after 
the  release  of  such  levy,  the  court  instructed  that  the  measure 
of  damages  would  be  the  difference  in  market  value  estimated 
as  of  the  date  of  such  levy  and  the  date  of  the  release  thereof, 
and  that  in  making  such  estimate  the  jury  should  take  into 
consideration  the  evidence  as  to  market  value  during  the  time 
that  would  elapse  after  the  release  from  such  levy,  and  when  the 
potatoes  could  be  put  on  the  market  Held  error,  since  the  meas- 
ure would  be  the  difference  in  the  value  of  the  crop  in  the 
ground  at  the  time  of  the  levy  and  its  value  at  the  time  the 
levy  was  released,  and  since  the  latter  part  thereof  left  the 
price  thereof  during  the  time  subsequent  to  the  release  neces- 
sary to  dig  and  put  the  crop  on  on  the  market,  to  the  jury's  con- 
sideration. 

Evidence.  In  an  action  by  tenants  against  the  landlord  for  malic- 
iously issuing  a  writ  of  attachment  on  a  patch  of  sweet  pota- 
toes, defendants  offered  to  show  by  their  attorney  that  after 
consultation  with  them  the  day  the  attachment  suit  was 
brought  he  had  informed  plaintiffs  of  defendant's  claim  as  to 
when  the  rent  was  due,  and,  further,  that  after  the  attach- 
ment was  levied  he  had  offered  to  give  plaintiffs  permission 
to  dig  potatoes  when  matured.  Held  that  exclusion  of  this 
testimony  was  prejudicial  error. 

Cross-examination,  In  an  action  for  maliciously  issuing  a  writ  of 
attachment  on  a  patch  of  sweet  potatoes,  plaintiff  testified  as 
to  planting  the  potatoes,  and  as  to  his  care  of  them,  but  on 
cross-examination  he  was  not  permitted  to  answer  whether 
he  replanted  any  of  them.  Held  error,  as  such  testimony  had 
a  direct  bearing  on  the  condition  and  value  of  the  crop  at  the 
time  of -the  levy  and  release  of  the  attachment. 

Experts.  In  an  action  for  maliciously  issuing  a  writ  of  attachment 
on  a  patch  of  sweet  potatoes  which  were  in  the  ground,  and  not 
fully  matured,  at  the  time  of  the  levy,  and  not  dug  until  after 
the  release  thereof,  the  court  refused  to  receive  evidence  of  wit- 
nesses who  were  shown  to  be  expert  sweet  potato  growers  as 
to  the  proper  planting  time,  necessary  cultivation,  and  length 
of  time  necessary  for  growth  fit  for  market,  and  the  relative 


233  Pratt  v.  Hampe.  [114  Iowa 

value  of  the  crop  at  the  date  of  the  levy  and  on  the  date  of  re- 
lease of  the  year  in  question.  Held  error,  as  such  evidence 
was  competent  and  material. 

Appeal  from  Muscatine  District  Court. — Hon.  A.  J.  House^ 

Judge. 

Friday,  May  24,  1901. 

Action  to  recover  damages  for  maliciously  suing  out 
a  landlord's  writ  of  attachment.  Counterclaim  for  rent  due. 
There  was  a  verdict  and  judgment  for  the  plaintiflFs.  De- 
fendants appeal. — Reversed. 

Jayne  &  Hoffman  for  appellants. 

No  appearance  for  appellee. 

Sherwin  J. — A  patch  of  sweet  potatoes  was  levied'  on 
under  the  writ  sued  out  bv  the  defendants.    As  to  the  actual 
damages  arising  from  this  levy,  the  court  instructed  the 
jury  as  follows :  **The  measure  of  his  damage,  if  any, 
1  would  be  the  difference  in  the  market  value  of  such 

crop,  estimated  as  of  the  date  of  such  levy  and  the 
date  of  the  release  thereof.  And  in  making  such  estimate 
you  may  take  into  consideration  the  evidence  as  *  *  * 
to  the  market  value  thereof  during  the  time  that  would  neces- 
sarily elapse  after  their  release  from  such  levy  and  when 
they  could  be  put  on  the  market.''  The  potatoes  levied  on 
herein  were  in  the  ground  and  not  fully  matured  at  the  time 
of  the  levy.  The  levy  was  released  on  the  nineteenth  of 
September  imme<liately  following  and  the  potatoes  were  not 
in  fact  dug  until  a  month  after  the  release.  Conceding  that 
the  levy  was  in  force  so  that  plaintiffs  could  not  dig  or  mar- 
ket the  crop  during  its  existence,  it  is  evident  that  their 
measure  of  damages  would  be  the  difference  in  the  value 
of  the  crop  in  the  ground  at  the  time  of  the  levy  and  its  value 
at  the  time  the  levy  was  released.  The  latter  part  of  the  lan- 
guage used  by  the  court  in  the  instruction  quoted  left  for 
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the  jury's  consideration  the  price  during  the  time  subsequent 
to  the  release  necessary  to  dig  and  put  the  crop  on  the  mar- 
ket. This  was  error.  The  instruction  asked  by  plaintiffs  on 
this  point  stated  the  .correct  rule  as  it  was  partially  an- 
nounced by  the  court,  and  should  have  been  given  without 
the  broadening  language  used  by  the  court  in  its  own  instruc- 
tion. 

One  of  the  plaintiffs  testified  in  chief  as  to  planting  the 
potatoes  in  question,  and  as  to  his  care  of  them,  but  on  cross- 
examination  the  court  would  not  permit  him  to  an- 

2  swer  whether  lie  replanted  any  of  them.    It  was  error 
to  exclude  this  testimony,  as  it  had  a  direct  bearing 

on  the  condition  and  value  of  the  crop  at  the  time  of  the  levy 
and  release. 

The  witnesses  Hoopes  and  Vail  were  shown  to  be  expert 

sweet-potato  growers.     The  defendants  attempted  to  show 

by  them  the  proper  planting  time,  the  necessary  cultivation, 

the  length  of  time  necessary  for  growth  fit  for  mar- 

3  ket  and  the  relative  value  of  a  crop  on  the  twenty- 
sixth  of  August  and  on  the  nineteenth  of  September 

of  the  year  in  question.  The  court  would  not  receive  this 
testimony,  and  in  this  ruling  there  was  error.  The  evidence 
was  competent  and  material. 

The  defendants  also  offered  to  show  by  their  attorney 
that  after  consultation  with  them,  and  before  the  attachment 
suit  was  brought,  he  had  informed  the  plaintiffs  of  defend- 
ants' claim  as  to  when  the  rent  was  due,  and,  further, 

4  that  after  the  attachment  was  levied  he  had  offered  to 
give  the  plaintiffs  permission  to  dig  the  potatoes  when 

mature.  It  was  prejudicial  error  to  exclude  this  testimony. 
Several  other  errors  are  assigned  and  argued,  but,  as  the 
questions  are  not  likely  to  arise  on  a  retrial  of  the  case,  we 
do  not  specifically  notice  them.  For  the  errors  pointed  out 
the  judgment  is  reversed.  ^ 
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In  re  Estate  of  B.  W.  Evans,  Deceased.  John  Loveridoe, 
Mercy  Woodall,  Sarah  Evans,  Melinda  Markjj 
and  Harriett  Warring,  Appellants,  v.  Walter  Ev- 
ans and  Mrs.  L.  M.  Evans,  his  next  friend,  Appellees. 

Action  to  Set  Will  Aside:      evidence.     In  an  action  to  set  aside  a 

1  will  on  ground  of  unsoundness  of  mind,  evidence  as  to  testa- 
tor's appearance,  conduct,  habits  and  manners  is  admissible. 

Transaction  vHth  decedent.     Under  Code,  section  4604,   declaring 
that  no  party  to  an  action  shall  be  examined  as  a  witness  in 

2  regard  to  communications  between  such  witness  and  a  person 
at  the  time  of  such  examination  deceased,  communications 
made  by  testator  to  his  wife  are  inadmissible  in  an  action  to 
set  aside  his  will. 

Communications  between  husband  and  wife.  Under  Code,  section 
4606,  providing  that  neither  a  husband  or  wife  shall  be  a  wit- 
ness against  the  other  except  in  certain  specified  cases,  a  di- 
2  vorced  wife  cannot  testify  as  to  communications  made  to  her 
by  her  deceased  husband  prior  to  the  divorce,  in  an  action  to 
set  aside  his  will. 

Timely  objection.    An  omnibus  motion  to  strike  out  statements  and 

communications  by  testator  given  in  evidence  by  his  wife  in 

2    an  action  to  set  aside  his  will,  made  after  she  had  given  a 

great  deal  of  evidence,  and  without  stating  reasons  or  grounds 

therefor,  is  insuflftcient. 

Same.  Where,  in  an  action  to  set  aside  a  will,  no  objection  was 
made  to  questions  asked  testator's  divorced  wife  as  to  certain 
communications  and  statements  made  to  her  by  deceased  at  the 
2  time  when  asked,  a  subsequent  motion  to  strike  out  such  com- 
munications and  statements,  some  of  which  were  admisible,  be- 
cause she  was  testator's  wife  at  time  when  made,  and  because 
she  was  a  party  to  the  transaction,  and  it  was  a  personal 
transaction  with  deceased,  was  properly  overruled. 

Instructions:  Testamentary  capacity  and  partial  insanity.  An 
instruction  in  an  action  to  set  aside  a  will  on  ground  of  un- 
soundness of  mind,  that  the  jury  were  to  determine  from  the 
evidence  whether  or  not  the  testator  was  mentally  capable,  and 
that,  if  he  was  laboring  under  a  mental  delusion,  whereby  his 
mind  was  clouded  in  the  particular  respect  in  question  he  could 
4  not  lawfully  do  as  he  pleased  with  his  property;  and  further, 
"You  will  determine  from  all  the  evidence,"  whether  testator 
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"was  or  was  not  laboring  under  a  mental  delusion,  or  condition 
of  partial  insanity,  such  as  that  his  acts  can  or  can  not  be  said 
to  have  been  the  deliberate  acts  of  a  sound  mind" — is  erron- 
eous, since  it  leaves  the  jury  to  infer  that  partial  insanity 
would  in  Itself  avoid  the  will,  and  as  containing  no  definition 
of  testamentary  capacity. 

Numbering  paragraphs.    The  fact  that  the  court  failed  to  number 
3    the  paragraphs  of  the  instructions,  as  required  by  Code,  section 
3708,  is  not  ground  for  a  new  trial. 

Appeal  from  Polk  District  Court, — Hon.   C.   A.   Bistiop, 

Judge. 

Friday,  May  24,  1901. 

This  is  a  contest  over  the  probate  of  the  will  of  W.  B. 
Evans,  deceased.  Defendants,  who  are  contestants,  pleaded 
that  the  testator  did  not  have  sufficient  mental  capacity  to 
execute  the  instrument,  and  on  this  issue  the  case  was  tried 
to  a  jury,  resulting  in  a  verdict  finding  tKat  deceased  was 
of  unsound  mind  at  the  time  the  will  was  executed.  Pro- 
ponents appeal. — Reversed, 

Stewart  d'  Cohen  for  appellants. 

« 

Brennan  &  Brennan  for  appellees. 

Deemer,  J. — The  will  was  executed  on  the  twentv- 
eighth  day  of  October,  1897,  and  it  devised  all  of  testator's 
property  to  his  four  sisters,  who  at  the  time  resided  at  Bris- 
tol, England.  Contestants  are  the  divorced  wife 
1  and  son  of  the  deceased.     In  order  to  establish  tes- 

tator's unsoimdness  of  mind,  both  contestant's  were 
allowed  to  testify  to  his  appearance,  conduct,  manners  and 
habits — which  was  perfectly  proper — and  to  give  in  evidence- 
certain  communications  made  to  them  by  the  deceased  dur- 
inis:  his  lifetime.  These  communications  were  clearly  inad- 
missible, under  section  4604,  and  the  communications  made* 
to  the  wife  before  her  divorce  from  her  husband  were  also 

Vol.  114  la— IG 
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inadmissible  under  section  4606  .The  diflSculty  with  the  case 
is  that  the  record  is  not  in  shape  to  present  these  ques- 

2  tions.  Proponents  moved  to  strike  out  a  certain  state- 
ment made  by  the  deceased  to  his  wife  before  the  di- 
vorce, but  gave  no  reasons  therefor ;  and  they  also  moved  to 
strike  out  all  communications  made  by  husband  to  wife,  with- 
out pointing  out  the  communications  objected  to.  The  mo- 
tion was  made  after  the  wife  had  given  a  great  deal  of  evi- 
dence, some  of  which  was  competent,  as  relating  to  the  ap- 
pearance, demeanor,  and  conduct  of  the  husband,  and  some 
of  which  was  incompetent  for  the  reasons  suggested.  Such 
an  omnibus  motion  will  not  be  regarded,  especially  whon, 
as  in  this  case,  no  grounds  for  the  motion  are  stated.  Just 
before  the  close  of  Mrs.  Evans'  direct  examination,  propon- 
ents' counsel  made  a  motion  to  strike  out  all  communications 
and  statements  made  to  her  bv  deceased,  '^because  she  was 
his  wife  at  the  time  thev  were  made,"  and  "because  she  was 
a  party  to  the  transaction,  and  it  was  a  personal  transaction 
with  deceased."  N^o  objection  seems  to  have  been  made  to 
the  questions  that  elicited  the  matters  referred  to,  and  no 
motion  was  made  to  strike  the  answers  when  given.  For 
this  reason  alone  the  motion  was  properly  overruled.  The 
ruling  was  correct  for  the  further  reason  that  the  exact  mat- 
ters referred  to  were  not  pointed  out  in  such  a  manner  a^ 
that  the  court  could  intelligently  rule  on  the  motion.  The 
record  as  to  the  testimony  of  the  son  is  even  more  imperfect. 
After  proponents'  counsel  had  made  objections  to  the  certain 
answers — ^not  to  the  questions  propounded — the  court  said: 
'Tou  will  have  to  make  your  objections.  Some  portions  of 
the  testimony  may  be  against  the  rule ;  others  not."  Xo  fur- 
ther objections  were  made.  In  the  face  of  this  record,  there 
is  manifestly  nothing  in  the  rulings  on  evidence  to  consider. 

II.  The  trial  court  failed  to  number  the  instructions, 

3  as  required  by  section  3708.     This  is  not  ground  for 
a  new  trial.     Code,  section  3705. 

III.  The  court  instructed  the  jury  with  reference  to 
insanity,  monomania,  and  unsoundness  of  mind,  and,  among 
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other  things,  said :  "There  can  be  no  abstract  rule  given  you 
to  determine  the  question  submitted  to  you.  The  entire  evi- 
dence in  the  case,  including  all  the  facts  and  circumstances, 
is  before  you,  and  you  have  the  opinion  of  the  medical  ex- 
perts, and  from  all  thereof  you  are  to  determine,  by  weigh- 
ing all  such  evidence  after  a  common-sense  fashion,  whether 
the  said  B.  W.  Evans  was  at  the  time  and  in  the  execution  of 
the  alleged  will  responsible  or  irresponsible,  mentally  ca- 
pable or  mentally  incapable."  At,  no  place  in  the 
4  instructions,  unless  it  be  in  what  follows,  was  testa- 

mentary capacity  defined.  In  speaking  of  the  right 
of  the  testator  to  deal  with  his  property  as  he  pleased,  the 
court  said :  "As  I  have  already  said,  if  the  testator  was  of 
sound  mind,  he  could  lawfully  do  what  he  pleased  with  his 
property ;  otherwise,  of  course,  if  he  was  not  mentally  sound, 
or,  what  is  the  same  thing,  if  he  was  at  the  time  of  the  exe- 
cution of  the  will  laboring  under  a  mental  delusion,  whereby 
his  mind  was  clouded  in  the  particular  respect  in  question, 
and  hence  that  this  act  cannot  be  said  to  be  a  sane  act." 
Again,  in  another  instruction,  the  jury  was  charged  as  fol- 
lows: "Taking  now  the  general  principles  I  liave  stated 
to  you  as  a  guide  you  will  determine  from  all  the  evidence 
before  you  whether  at  the  time  of  the  execution  of  the  in- 
strument the  said  B.  W.  Evans  was  or  was  not  laboring  un- 
der a  mental  delusion,  or  condition  of  partial  insanity,  such 
as  that  his  act  can  or  cannot  be  said  to  have  been  the  deliber- 
ate act  of  a  sound  mind  and  disposing  mind."  This  is  all 
that  was  said  regarding  testamentary  capacity.  The  pro- 
ponents asked  an  instruction  to  the  effect  that  a  person  is 
considered  of  sound  and  disposing  mind  who  knows  the  na- 
ture of  the  act  he  is  performing,  and  is  fully  aware  of  its 
consequences.  This,  or  something  embodying  the  same 
thought,  should  have  been  given.  The  test  is  the  capacity 
of  the  testator  to  understand  the  nature  of  the  testamentary 
act.  One  who  is  capable  of  weighing  the  consequences  of  his 
will,  and  to  a  reasonable  degree  its  effect  upon  his  estate 
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and  his  family,  is  sound  of  mind.  A  person  devoid  of  such 
capacity  of  mind  is  incompetent  to  make  a  valid  will.  Al- 
though his  mind  he  clouded,  if  he  is  capable  of  comprehend- 
ing his  property  interest,  and  of  determining  what  disposi- 
tion he  desires  to  make  of  such  property,  and  of  making 
such  disposition,  he  has  testamentary  capacity.  These  rules 
are  well  settled,  and  scarcely  need  fortification  by  the  cita- 
tion of  authority.  But  see  Bates  v.  Bates,  27  Iowa,  115 ; 
III  re  Convey  s  Will,  52  Iowa,  197;  Freeman  v.  Easly,  117 
111.  317  (7  K  E.  Rep.  656)  ;  Dohie  i\  Armstrong,  160  IST.  Y. 
584  (55  X.  E.  Rep.  302);  Webber  v.  Sullivan,  58  Iowa, 
265.  The  court  was  in  error  leaving  the  jury  to  infer  that 
partial  insanity  or  possession  of  an  insane  delusion  would  in 
itself  avoid  the  will,  and  in  not  defining  more  clearly  testa- 
mentary capacity.  For  this  reason  the  judgment  is  re- 
versed. 


*ToHX   ^r(  Tlrath  v.  Farmers  Mutual  Hail  Insurance 

Association  of  Iowa,  Appellant. 

Hail  Insurance:  arbitbation:  Evidence  on  loss.  Where,  in  a 
contract  of  insurance,  there  is  no  provision  that  in  an  action 
on  the  policy  evidence  as  to  the  amount  of  loss  shall  he  limited 

1  to  the  finding  which  shall  be  made  thereon  by  appraisers,  and, 
on  a  loss,  there  Is  no  offer  of  the  insurer  to  submit  the  loss  to 
arbitration,  evidence  as  to  the  amount  of  loss  is  properly  re- 
ceived in  an  action  on  policy. 

Same,     In  an  action  on  a  policy  insuring  growing  crops  against 

damage  from  hail,  the  loss  in  bushels,  valued  according  to  the 

5    market  value,  less  the  cost  of  maturing,  harvesting  and  getting 

to  market,  may  be  shown  as  indicating  the  amount  of  loss,  where 

no  evidence  of  additional  elements  of  damage  is  introduced. 

Evidence:  Competency  of  Expert.  In  an  action  on  a  policy  insur- 
ing growing  crops  against  damage  from  hail,  the  policy  pro- 
viding that  the  injury  was  to  be  determined  by  the  average  of 
the  same  kinds  of  crops  grown  in  the  immediate  neighborhood, 

2  It  was  error  to  permit  a  witness  to  testify  as  to  the  average 


May  1901]  McIlrath  v.  Farmers  M.  H.  I.  Ass'n.         245 

yield  per  acre  of  similar  lands  in  the  neighborhood  in  crops  of 
the  same  kind,  it  appearing  that  he  had  no  knowledge  as  to  the 
average  amount  of  grain  raised  in  the  neighborhood  that  year, 
save  as  he  had  been  told  by  farmers. 

Meabube  of  damages.  In  an  action  on  a  policy  insuring  growing 
crops  against  damage  by  hail,  an  instruction  that  the  reason- 
able value  of  the  wheat  and  oats  destroyed  would  be  the  market 

3  value  thereof,  less  the  expense  of  threshing  and  marketing  the 
same,  and  that,  as  to  corn,  its  value  would  be  the  price  for 
which  it  could  have  been  sold  on  the  premises  in  the  ordinary 

5  course  of  business,  less  the  reasonable  and  necessary  expense 
of  husking  and  cribbing,  was  erroneous,  inasmuch  as  more 
would  have  been  necessary  than  threshing  and  markting  in 
order  to  prepare  the  growing  crops  for  market. 

Charge  and  proof.  In  an  action  on  a  policy  insuring  growing  crops 
against  damage  from  hail,  the  court  instructed  that  the  reason- 
able value  of  the  wheat  and  oats  destroyed  would  be  the  mar- 
ket value  thereof,  less  the  reasonable  and  necessary  expense 
of  threshing  and  marketing  the  same,  and  that,  as  to  corn,  its 

4  value  would  be  the  price  for  which  it  could  have  been  sold  on 
the  premises,  in  the  ordinary  course  of  business,  less  the  rea- 
sonable and  necesary  expense  of  cribbing  and  husking.  Held, 
that,  as  there  has  been  no  evidence  as  to  expense  of  harvesting 
and  hauling  from  the  field,  nor  as  to  the  cost  of  hauling  the 
threshed  grain  to  the  nearest  market,  the  intsruction  was  erro- 
neous. 

Proof  of  Loss:  It^ot  objected  to.  Where,  in  an  action  on  a  policy 
insuring  growing  crops  against  damage  by  hail,  the  insurer 
complained  of  the  insufficiency  of  the  proof  of  loss,  submitted 
to  the  company  with  reference  to  the  amount  of  corn  saved  out 

6  of  the  damaged  corn  crop,  the  objection  was  .of  no  avail,  the 
company  not  having  objected  to  the  sufficiency  of  the  proof;  and 
the  deficiency  would  not  preclude  proof  of  damage  to  the  corn 
crop,  provided  there  was  such  proof  as  to  entitle  the  plaintiff  to 
any  recovery  under  the  policy. 

Appeal  from  Wright  District  Court. — How.  S.  M.  Weaver, 

Judge. 

Saturday,  May  25,  1901. 

Action  to  recover  under  an  insurance  policy  for  dam- 
age to  plaintiff's  crops  caused  by  a  hail  storm.  Verdict  for 
plaintiff.  From  judgment  thereon,  (iefendant  appeals. — 
Reversed. 
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Thos.  A.  Cheshire  for  appellant. 

Ladd  &  Rogers  for  appellee. 

McClain^  J. — This  action  involves  a  claim  for  loss  due 
to  the  same  storm  as  that  referred  to  in  an  action  against 
this  same  defendant,  which  has  already  been  before  this 
court.  Barry  v.  Association,  110  Iowa,  433,  and  Barry  v. 
Association,  114  Iowa,  186.  No  new  questions  of  any  im- 
portance are  presented,  and  the  case  may  be  briefly 
1  disposed  of.     Appellant  contends  that  no  evidence  of 

the  amount  of  loss  was  admissible,  because  the  by- 
laws of  the  company  provide  that,  in  case  of  disagreement 
as  to  the  amount  of  the  loss,  it  shall  be  settled  by  arbitration, 
the  result  of  which  shall  be  binding  upon  both  parties.  But 
the  policy  does  not  provide  that  arbitration  shall  be  a  condi- 
tion precedent  to  recovery,  and,  where  there  is  no  provision 
having  that  effect,  we  have  held  that  an  ordinary  stipula- 
tion for  arbitration  must  be  taken  advantage  of  by  an  offer 
to  arbitrate;  otherwise,  failure  to  arbitrate  will  not  defeat 
an  action.  Read  v.  Insurance  Co.,  103  Iowa,  307.  There 
is  nothing  in  the  contract  in  this  case  limiting  the  evidence 
as  to  the  amount  of  loss  to  the  findings  which  shall  be  made 
by  appraisers,  nor  is  it  contended  that  there  was  any  offer 
by  defendant  fo  submit  the  loss  to  arbitration.  Therefore 
evidence  as  to  the  amount  of  loss  was  properly  received. 

Complaint  is  made  of  the  refusal  of  the  court  to  strike 
out  the  evidence  of  a  witness  as  to  the  average  yield  per  acre 
of  similar  land  in  the  neighborhood  in  crops  of  the  same 
kind,  on  the  ground  that  the  witness  did  not  show 
2  himself  qualified  to  testify  on  the  subject.     He  pro- 

fessed to  be  able  to  testify  as  to  average  crops  in  the 
neighborhood,  but  said  that  he  had  no  knowledge  as  to  the 
average  amount  of  grain  reaised  by  any  of  the  neighboring 
farmers  whose  crops  were  not  injured,  save  what  they  told 
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liim.  Inasmuch  as  the  injury,  under  the  terms  of  the  con- 
tract, was  to  be  determined  by  the  average  of  the  same  kind 
of  crops  grown  in  the  immediate  neighborhood  for  that  sea- 
son, we  think  the  court  should  have  sustained  the  motion. 
So  far  as  it  appears  from  the  witness'  testimony,  his  knowl- 
edge of  the  average  crops  was  not  as  to  that  particular  year. 
With  reference  to  that  year  his  information  seems  to  have 
been  entirely  from  hearsay.  Perhaps  this  error  was  without 
prejudice,  but  the  court  should  have  required  a  more  specific 
showing  of  qualification  on  the  part  of  the  witness. 

In  the  case  of  Barry  v.  Association,  110  Iowa,  433, 
above  referred  to,  it  was  held  error  to  give  to  plaintiff  the 
full  market  value  for  that  part  of  the  crop  which  was  lost, 

without  deduction  for  the  expenses  of  preparing  it 
3  for  market.     In  the  case  which  we  now  have  before 

us  the  court  instructed  the  jury  that  the  fair  and 
reasonable  value  of  the  wheat  and  oats  which  were  lost  would 
be  the  market  value  thereof,  less  the  reasonable  and  neces- 
sary expense  of  threshing  and  marketing  the  same,  and  that, 
as  to  the  corn,  its  value  would  be  the  price  for  which  it 
could  have  been  sold  upon  the  premises  in  the  ordinary 
course  of  business,  less  the  reasonable  and  necessary  expense 
of  husking  and  cribbing.    It  must  be  borne  in  mind  that  the 
loss  resulted  from  injury  to  the  growing  crop,  and  that  some- 
thing more  would  have  been  necessary  than  thrashing  and 
marketing  to  prepare  the  growing  crop  for  market,  if  it  had 
not  been  damaged.    Possibly,  the  cost  of  cutting  in  case  of 
the  damaged  crop  of  small  grain  might  be  the  same  per  acre 
as  though  it  had  not  been  damaged,  but  certainly  the  ex- 
pense of  hauling  would  have  been  less.     This  element  of 
expense  of  preparing  for  market  in  the  case  of  the  wheat  and 
oats  was  not  taken  into  consideration  bv  the  court  in  this  in- 
struction.     Moreover,  there  was  no  evidence  of  expense  of 
harvesting  and  hauling  from  the  field,  nor  was  there  any  evi- 
dence of  the  cost  of  hauling  the  threshed  grain  to  the  nearest 
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market.    Therefore,  even  under  the  instruction  of  the  court, 
which  was  in  itself  erroneous  in  this  respect,  there 

4  was  lacking  proof  of  matter  which  was  essential  to 
enable  the  jury  to  apply  the  instruction  to  the  facts, 

80  as  to  reach  a  conclusion.    We  do  ont  wish  to  be  understood 
as  holding  that  the  only  method  of  ascertaining  the 

5  amount  of  loss  would  be  by  finding  how  many  more 
bushels  of  grain  would  probably  have  been  secured 

from  the  crop  if  there  had  been  no  damage  by  hail,  and  what 
the  value  of  such  grain  would  have  been,  as  shown  by  the 
market  value,  less  the  expense  of  maturing  the  immature 
crop,  and  getting  it  to  market.  It  may  w^ell  be  that  other  loss 
than  a  certain  number  of  bushels  of  grain  has  resulted.  In 
case  of  wheat  or  oats  the  loss  of  straw  might  also  be  material, 
and  in  case  of  corn  the  loss  of  fodder,and  if  there  was  com- 
petent evidence  of  the  difference  of  the  value  of  the  crop 
standing  in  the  field  after  the  damage  and  the  value  of  like 
immature  crops  on  similar  land  in  the  neighborhood,  that 
difference  might,  no  doubt,  be  taken  as  the  measure  of  dam- 
ages; but  the  loss  in  bushels,  valued  according  to  the  mar- 
ket value,  less  the  cost  of  maturing,  harvesting,  and  getting 
to  market,  may,  no  doubt,  be  shown,  as  indicating  the  amount 
of  loss,  where  no  evidence  of  additional  elements  of  damage 
is  introduced. 

Complaint  is  made  of  the  insufficiency  of  the  proof  of 
loss  submitted  to  the  company  with  reference  to  the  quantity 
of  corn  which  plaintiff  saved  out  of  the  damaged  corn  crop, 

but  the  company  did  not  object  to  the  sufficiency  of 
6  the  proof  in  tlds  respect,  and  such  deficiency  would  not 

preclude  proof  of  damage  to  the  corn  crop,  provided 
there  was  such  proof  as  to  entitle  the  plaintiff  to  any  recov- 
ery whatever  under  the  policy.  Other  assignments  of  error 
have  been  fully  considered,  but  w^e  find  that  the  objections 
therein  urged  were  not  well  taken.  For  the  errors  pointed 
out,  the  case  must  be  reversed. 
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Cbeageb  &  WrLHiTE  V.  Johnson  Brothers,   Appellants.       |}^  ^ 

Evidence:  conclusion:  False  representations.  Where  a  real  es- 
tate agent  who  claimed  compensation  for  effecting  an  exchange 
of  defendants'  farm  for  a  stock  of  goods,  testified  that  he  wrote 
defendants  that  the  stock  consisted  largely  of  groceries,  but  in 
1^  fact  it  was  mostly  general  merchandise,  and  that  he  relied  on 
the  information  he  then  had,  the  questions  whether  the  goods 
were  as  represented,  and  whether  the  representation  was 
through  wrong  information,  were  properly  excluded  as  calling 
for  conclusions  which  inevitably  followed  from  the  facts  al- 
ready stated. 

Cboss-examination.  Where  C.  testified  that  his  goods  were  ex- 
changed for  defendant's  farm,  and  that  plaintiff  brought  defend- 
ant's agent  to  C.'s  place  of  business  to  exchange  another'  tract 
of  land  for  the  goods,    the    questions    on    cross-examination 

2  whether  he  subsequently  listed  the  property  with  anyone  else, 
and  who  brought  them  the  purchaser  for  the  property  on  an- 
other deal,  were  properly  excluded  as  having  no  reference  to 
the  direct  evidence  of  the  witness. 

Materiality.  Where  plaintiffs  claim  they  effected  a  change  of  de- 
fendant's property,  and  defendant  asserted  that  the  trade  was 

3  brought  about  by  D.,  the  question  whether  D.  had  received  com- 
pensation for  his  services  was  properly  excluded  as  immaterial. 

Needless  opinion  evidence.  Where  it  was  admitted  that  a  first  at- 
tempt to  effect  an  exchange  of  defendant's  farm  for  a  stock  of 

4  good  was  not  successful,  the  opinion  of  a  witness  to  that  effect 
was  properly  excluded. 

Harmless  error.  Where  defendant  testified  that  D.  had  called  his 
attention  to  a  trade  of  his  farm  for  a  stock  of  groceries,  the 

4  striking  out  of  defendant's  testimony,  that  D.  told  him  if  he 
would  go  to  a  certain  town  a  trade  might  be  effected,  was  harm- 
less. 

Assignment  of  Errors:  An  assignment  that  the  court  erred  in  ren- 
dering Judgment  for  plaintiffs  and  against  defendants  on  the 

5  evidence  adduced,  and  in  not  rendering  Judgment  for  the  de- 
fendants, was  not  sufficient  to  present  the  question  on  appeal 
that  the  evidence  did  not  show  that  the  contract  sued  on  was 
ever  consumated. 

Appeal  from  Carroll  District  Court. — Hon.  Z.  A.  Church, 

Judge 
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Saiukday,  May  25,  1901. 

Action  to  recover  commission  for  finding  purchaser 
of  defendants'  land.  Trial  to  court,  and  judgment  for  plain- 
tiffs.   The  defendants  appeal. — Affirmed. 

F.  M.  Powers  and    H,  W,  Macomber  for  appellants. 

Salinger  (£-  Eorte  for  appellees. 

Ladd,  J. — The  defendants  exchanged  200  acres  of  land 
in  Woodbury  county  to  W.  W.  Carpenter  for  a  stock  of  goods 
and  building  at  Manning,  Iowa.  The  plaintiffs  claim  to 
have  found  Carpenter  as  a  purchaser  under  an  alleged  con- 
tract with  defendants  bv  the  terms  of  which  thev  were  to  re- 
ceive  from  Johnson  Bros.  $1.00  per  acre  for  all  land  sold  or 
exchanged  to  customers  found  by  plaintiffs.  All  of  this  is 
denied  by  defendants.  They  claim  the  exchange  was  effected 
through  the  agency  of  one  Dougherty.  As  the  action  is  at 
law,  we  are  confined  to  a  consideration  of  the  points  made 
by  assignments  of  error  and  argued.    It  seems  Crea- 

1  ger  had  written  defendants  that  Carpenter's  stock 
consisted    of    groceries,    though    in    fact    composed 

largely  of  general  merchandise,  had  so  testified,  and  that  he 
relied,  in  writing,  on  information  he  then  had.  He  was 
afterwards  asked  the  question,  "It  was  not  as  represented  ?" 
and  to  state  if  the  misrepresentation  was  through  wrong  in- 
formation, to  each  of  which  objections  were  sustained. 
These  simply  called  either  for  repetition,  or  for  the  conclus- 
ion inevitablv  to  be  drawn  from  the  facts   stated. 

2  Nor  do  we  think  the  following  question  put  to  Car- 
penter  proper   cros^-examination :      "Subsequent   to 

that,  did  you  list  this  same  property  with  anyone  else  ?"  and 
"who  brought  you  the  purchaser  for  this  property  on  an  other 
deal?"  He  had  merely  stated  on  direct  examina- 
tion  that  he  was  the  man  who  had  made  the  ex- 
change    in  controversy,     and   that     Creager     had     prev- 
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ionsly     come    to     Manning,     with    an    employe    of     de- 
fendants, to  exchange  another  tract  of  land  for  stock.     The 
question  had  no  relation  to  the  evidence.     Again, 

3  there  was  no  error  in  not  allowing  Dougherty,  who, 
defendants  claim,  as  agent,  brought  about  the  ex- 
change, to  say  whether  he  had  received  compensation  for 
his  services.  Payment  by  defendants  would  no  more  than 
indicate  an  opinion  as  to  their  liability,  and  was  in  the  na- 
ture of  a  self-serving  declaration.     That  the  first  at- 

4  tempt  to  exchange  was  not  successful  appears  with- 
out dispute,  and  Carpenter's  opinion  to  that  effect 

was  properly  excluded.  Complaint  is  also  made  of  striking 
out  on  motion  an  answer  of  E.  S.  Johnson  to  the  effect  that 
Dougherty  told  him,  while  at  Perry,  that  if  he  would  go  to 
Manning  a  trade  might  be  made ;  that  he  went,  and  said  to 
Carpenter  that  Dougherty  had  sent  him.  He  had  already 
mentioned  that  Dougherty  had  called  his  attention  to  the 
deal,  and  the  other  matters  are  fullv  stated  in  the  latter's 
testimony  and  that  of  Carpenter,  and  are  not  controverted, 
so  that  if  error  were  to  be  conceded,  it  was  without 

5  prejudice.    Lastly,  it  is  argued  that  no  contract  such 
as  is  alleged  was  ever  made,  and  that,  if  made,  no 

customer  for  the  exchange  which  in  fact  occurred  was  ever 
found  by  the  plaintiffs.  Unfortunately  for  appellants,  these 
questions  are  not  pointed  out  by  any  assignment  of  error. 
Only  two  of  those  made  could  by  any  possibility  be  deemed 
to  cover  them,  and  these  are,  "(20  In  rendering  judgment 
for  plaintiffs  and  against  defendants  upon  the  evidence  ad- 
duced"; and  "(21)  in  not  rendering  judgment  for  the  de- 
fendants." These  merelv  refer  the  court  to  the  whole  rec- 
ord.  and  leave  it  to  search  for  the  grounds  of  the  decision. 
Tills,  it  has  been  held,  will  not  be  done.  Appellants  should 
have  pointed  out  the  particular  defect  in  the  proof.  As  pre- 
cisely in  point,  see  Tomblin  v.  Ball,  46  Iowa,  190;  Eloiz  r. 
James,  96  Iowa,  1;  Brewster  v.  Railway  Co,,  114  Iowa, 
144. — Affirmed. 
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LoBiN  E.  LrLLiE  V.  The  Beothebhood  of  Kailway  Tbain- 

MEN^  Appellant. 

Benefit  Aseociatione:  right  to  sue  at  law.  Where  a  brotherhood 
member's  disability  claim  was  referred  to  certain  officers,  and 

1  disallowed  by  the  grand  lodge  on  appeal,  in  acordance  with  the 
provisions  of  the  order's  constitution,  which  did  not  make  such 

2  disallowance  final,  he  was  not  deprived  of  his  right  to  sue  the 
order  at  law. 

Defense  of  lack  of  good  standing:  Burden  of  proof.  Where  an 
action  is  brought  by  a  member  of  a  brotherhood  order  against 
the  order  for  indemnity  for  disability,  the  constitution  of  which 
order  provides  that  the  same  shall  be  paid  to  disabled  members 

3  in  good  standing,  failure  of  such  member  to  prove  his  good 

standing  will  not  defeat  his  claim,  in  the  absence  of  evidence 
to  the  contrary,  since  the  burden  of  proof  is  on  the  defendant 

to  show  that  plaintiff  was  not  in  good  standing. 

EJvidence:  rules  of  railroad.  A  member  of  a  brotherhood  entitled 
to  benefits  for  total  incapacity  for  duty  in  any  department  of 
the  train  or  yard  service,  sued  to  recover  such  benefits  after 

5  his  discharge  from  service  for  impaired  eyesight.  Held,  that 
the  rules  of  such  railroad  as  to  physical  examinations,  which 
were  the  rules  applied  to  him,  and  evidence  that  many  other 
railroads  required  such  examination,  were  admissible  to  mako 
out  a  prima  facie  case  of  disability. 

Proof  of  disability.  Evidence  showing  that  plaintiff's  eyesight  was 
so  impaired  that  he  could  not  see  signals  at  a  reasonable  dis- 
tance, or  distinguish  colors,  is  admissible  in  an  action  against 

6  a  beneficial  association  for  an  indemnity  for  disabilities  inca- 
pacitating him  for  duty  in  any  department  of  the  train  or  yard 
service,  since  such  deficiency  was  clearly  fatal  to  efficient  ser- 
vice in  moving  trains. 

Instructions:  Total  disability.  In  an  action  by  a  member  of  a 
brotherhood  order,  the  constitution  of  which  provided  that  a 
certain  indemnity  should  be  paid  to  members  whose  disabilities 
are  of  such  nature  as  to  totally  inca$)acitate  them  "from  the  per- 
4  formance  of  duty  in  any  department  of  the  train  or  yard  ser- 
vice," and  to  recover  his  indemnity,  an  instruction  which  uses 
the  words  of  the  constitution  in  stating  grounds  on  which  re- 
covery may  be  had  is  not  insufficient,  as  failing  to  show  whether 
plaintiff  must  be  incapacitated  from  service  in  some  one  or  all 
departments  of  the  service. 

Cumulative  Instructions.    An  objection  to  an  instruction  for  failure 
to  charge  on  particular  issues  is  not  well  taken,  where  such 
4    issues  are  fully  covered  in  other  instructions. 
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Appeal  from  Boone  District  Court. — Hon.  S.  M.  Weaver^ 

Judge. 

Saturday,  May  25,  1901. 

Action  to  recover  upon  a  certificate  of  insurance 
against  disability.  There  was  a  jury  trial,  verdict  and  judg- 
ment against  defendant,  and  it  appeals. — Affirmed. 

Foster  <£•  Carlock  and  Robert  F.  Dale  for  appellant* 
Dyer  &  Stevens  for  appellee. 

Waterman,  J. — Plaintiff  was  in  the  employ  of  the 
Chicago  &  Northwestern  Railway  Company  as  a  brakeman. 
His  eyesight  became  so  much  impaired  that  he  was  dis- 
charged from  his  position,  because  of  unfitness  to 
1  longer  perform  the  services  required.     At  this  time 

he  held  a  certificate  issued  bv  defendant  which,  by 
its  terms,   entitled  him  to  "participate  in   the  beneficiary 
department,  class  C,  of  said  brotherhood  to  the  amount  set 
forth  in  the  constitution  thereof,  which  amount,  in  the  event 
of  his  total  and  permanent  disability,  shall  be  paid  him  or  at 
his     death     shall     be     paid     to     Sadie     M.     Lillie,     his 
wife,      if     alive;     if     not,     to     the     executors     or     ad- 
ministrators of  said  member  in  trust  for,  and  to  be  forth- 
with paid  over  to  his  heirs  at  law.''    The  indemnity  for  class 
C,  as  provided  in  the  constitution,  is  $1,200;  and  we  must 
resort  to  that  instrument,  also,  to  ascertain  what  disabilities 
are  within  the  risk  assumed.     Article  37  provides  "for  the 
payment  of  said  sum  upon  such  member's  death,  or  upon 
his  becoming  totally  disabled,  within  the  meaning  of  section 
44,"  and  that  section  is  in  these  words:     "Any  member  in 
good  standing  suffering  the  loss  of  a  hand  at  or  above  the 
wrist  joint,  or  the  loss  of  a  foot  at  or  above  the  ankle  joint, 
or  the  loss  of  the  sight  of  both  eyes,  shall  be  considered  to- 
tally and  permanently  disabled,  and  shall  receive  the  full 
amount  of  his  beneficiary  certificate  or  certificates.     Other 
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claims  for  total  disability  shall  be  referred  to  the  grand  mas- 
ter, first  vice  grand  master,  and  grand  secretary  and  treas- 
urer, who  shall  decide  as  to  whether  or  not  the  disability  is 
of  such  a  nature  as  to  totally  and  permanently  incapacitate 
the  claimant  from  the  performance  of  duty  in  any  depart- 
ment of  the  train  or  yard  service;  and,  if  the  claim  is  ap- 
proved by  them  the  claimant  shall  receive  the  full  amount 
of  the  beneficiary  certificate  or  certificates  held  by  him.'^ 
It  is  not  claimed  that  plaintiff's  disability  Avas  ever  allowed 
by  the  tribunal  mentioned  in  this  section  as  total,  or  as  com- 
ing within  the  terms  of  the  policy.     It  will  be  noticed  that 
certain  specific  injuries  are  described  as  insured  against,  and 
no  other  injury  is  covered  by  the  policy,  unless  so  declared 
by  the  officers  mentioned.    We  state  this  proposition  because, 
especially,  of  some  things  said  on  behalf  of  appellee.     We 
do  not  think,  however,  that  any  such  question  as  that  the 
injury  complained  of  was  not  covered  by  the  policy,  because 
the  officers  named  did  not  so  findi,  was  presented  to  the  trial 
court  by  appellant.     Indeed,  appellant,   in  argument,  con- 
cedes that  the  disabilitv  is  covered  bv  the  policv,  and  his 
only  claim  on  this  branch  of  the  case  is  that  plaintiff  did  not 
pursue  the  proper  course  in  asserting  his  rights.     It  is  this 
concession  which  distingtiishes  the  present  case  from  that  of 
Eighmy  against  this  same  defendant,  113  Iowa,  G81. 

I.  The  first  complaint  is  made  of  the  eighth  instruc- 
tion given  by  the  court,  which  is  as  follows:  ^*The  constitu- 
tion of  the  defendant  society  provides  that  a  meml>er  making 
a  claim  for  indomnitv  on  account  of  total  disabilitv  shall 
present  his  proof  of  such  disability,  and  that  the  question  of 
his  right  to  receive  payment  shall  be  referred  to  a  board  of 
oflScers  of  the  grand  lodge,  and  further  provides,  if  suck 
claims  are  disallowed  by  the  board,  the  claimant 
2  may  appeal  to  the  grand  lodge  in  session.     This  pro- 

vision does  not  deprive  the  plaintiff  of  his  right  to 
sue  the  claim  in  a  court  of  law.     But  it  was  his  duty  before 
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beginning  such  suit  to  first  lay  his  claim  before  the  proj)or 
officers  or  board  of  defendant,  and  give  it  opportunity  to  pay 
"without  further  litigation;  and,  if  he  failed  to  show  that 
he  made  such  proofs  before  commencing  this  suit,  he  can- 
not recover."     Accepting  plaintiff's  disability,  as  we  must, 
in  view  of  the  record,  as  being  covered  by  the  policy,  this 
instruction  announces  a  correct  rule  of  law.     The  facts  are 
that  plaintiff's  claim  was  presented  to  defendant,  and  on  its 
disallowance  he  says  he  took,  an  appeal  to  the  grand  lodge. 
He  is  not  contradicted  on  this  point.     Such  being  the  case, 
plaintiff  is  certainly  not  deprived  of  his  right  to  sue  at  law. 
There  is  no  provision  of  the  constitution  which  attempts  to 
make  the  decision  of  the  lodge  tribunal  a  finality,  as  in  Ana- 
costa  Tribe  of  Redmen  v,  Murbach,  IS  Md.  91   (71  Am. 
Dec.  625),  and  kindred  cases,  except  article  44;  and.   as 
we  have  said,  no  question  is  made  imder  that  provision. 
Apparently,  plaintiff  had  exhausted  his  remedies  within  the 
order.     Under  the  authorities  cited  by  appellant,  he  was 
then  entitled  to  proceed  in  the  courts.    Niblack,  Mutual  Bene- 
efit  Societies,  section  311  et  seq.     See,  also,  Bauer  i\  Lodge, 
102  Tnd.  262  (IKE.  Rep.  571)  ;  Dolan  v.  Court  Good  *va- 
maritan  No.  5910,  A,  0.  0.  F.,  128  Mass.  437.     There  are 
cases,  like  McNamara  v.  Harrison,  81  Iowa,  487,  and  Ross 
v.  Mc Arthur,  85  Iowa,  203,  in  which  it  is  held  valid  to  make 
the  decision  of  a  third  person  a  condition  precedent  to  the 
right  to  sue.    But  there  was  no  attempt  here  to  do  this,  so  far 
as  is  claimed. 

II.  It  is  next  charged  that  there  was  a  failure  to  show 
that  plaintiff  was  in  good  standing  in  the  order  when  his  dis- 
ability occurred.     We  do  not  think  this  claim  justified,  un- 
der the  evidence.     But,  had  plaintiff  introduced  no 

3  evidence  on  this   subject,   such   failure  would   not, 

alone,  operate  to  defeat  his  claim.    His  good  standing 

would  be  presumed.     The  burden  of  showing  a  want  of  it 

would  rest  on  defendant.     Tobin  v.  Society,  72  Iowa,  261. 

III.  The  fourth  instruction  given  by  the  court  is  criti- 
cised as  not  clearly  stating  whether  the  disability  must  have 
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incapacitated  plaintiff  from  sen'ice  in  some  one  or  in  all 
the  departments  of  train  or  yard  service.     The  court 

4  uses  the  identical  expression  that  is  found  in  article 
44  of  defendant's  constitution.    We  believe  the  jury 

must  have  understood  it  as  meaning  what  it  says — that 
plaintiff  was  required  to  show  himself  incapacitated  for  any 
(id  est,  all)  of  such  duties.  It  is  also  said  that  the  court  in 
this  instruction  does  not  say  the  disability  must  be  perma- 
nent. This  is,  however,  fully  stated  in  several  other  parts 
of  the  charge — particularly  in  the  fifth  instruction.  What 
is  just  said  will  cover  the  grounds  of  complaint  urged 
against  the  fifth  instruction,  for  that  also  is  made  the  subject 
of  attack. 

IV.  The  rules  of  the  Chicago  &  !N'orthwestern  Rail- 
way Company  as  to  physical  examinations  were  introduced 
in  evidence  over  defendant's  objection.    These  were  the  rules 

applied  to  plaintiff,  and  he  introduced  evidence  to 

5  show  that  many  other  roads  required  physical  exam- 
inations.    We  do  not  think  there  was  error  in  this 

action  of  the  court.  We  are  not  impressed  favorably  with 
the  argument  of  appellant  on  this  matter.  It  seems  to  be 
claimed  that  plaintiff,  in  order  to  recover,  must  first  show  by 
substantive  proof  that  there  was  no  railroad  anywhere  w4iich 
would  employ  him  in  its  train  or  yard  service.  We  think  ho 
made  a  prima  facie  case  when  he  proved  that  the  railway 
company  for  w^hieh  he  worked,  as  a  measure  of  safety  to  him 
and  others,  discharged  him  on  account  of  his  disability. 

V.  The  evidence  offered  to  show  plaintiff's  disability 
and  its  character  was  admissible  and  sufficient.  It  waa 
shown  that  his  eyesight  was  so  impaired  that  he  could  not 

see  signals  at  a  reasonable  distance,  or  distinguish 
G  colors.     Manifestly,   these   are  deficiencies   fatal   to 

efficient  service  about  moving  trains.  While  no  one 
road  could  make  an  arbitrary  rule,  without  foundation  in 
reason,  fixing  a  requirement  for  service  that  would  affect 
defendant's  contract,  yet  such  a  disability  as  this,  everyday 
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experience  teaches,  would  necessarily  destroy  one's  ability 
to  perform  yard  or  train  duties. 

There  are  several  more  assignments  of  error,  but  they 
are  covered  by  what  we  have  already  said.  We  have  exam- 
ined this  case  carefullv,  and  are  convinced  that  on  the  trial 
defendant's  rights  were  properly  guarded.  The  judgment 
must  stand. — Affirmed. 


Mary  Dalton^  Administratrix  of  James  E.  Dalton,  De- 
ceased, Appellant,  v.  The  Chicago^  Eock  Island  & 
Pacific  Railway  Company^  Appellee. 

Action  for  Death:  presumption  as  t6  due  care.  Where,  in  an  ac- 
tion to  recover  for  the  killing  of  a  person,  at  a  railway  cross- 
ing, plaintiff  requested  an  instruction  that,  in  the  absence  of 
direct  evidence  of  decedent's  conduct,  the  law  presumes  him  to 
have  been  in  the  exercise  of  due  care,  until  the  contrary  ap- 
pars,  which  presumption  should  be  considered,  in  connection 
with  the  facts  and  circumstances  disclosed  by  the  evidence,  in 

1  determining  whether  he  was  in  the  exercise  of  ordinary  care, 
there  was  no  error  of  which  plaintiff  could  complain  in  the 
court  instructing  that,  In  the  absence  of  direct  evidence  of  dece- 
dent's conduct,  the  law  presumes  that  he  exercised  ordinary 
care,  until  the  contrary  appears,  but  such  presumption  does  not 
control  if,  from  the  whole  evidence,  it  appears  that  decedent, 
in  the  exercise  of  ordinary  care,  could  have  avoided  the  collision 
by  stopping,  looking  and   listening. 

Contributory  negligence:  Sleep.  Where,  in  an  action  for  the  kill- 
ing of  a  person  at  a  railway  crossing,  there  was  no  evidence 
that  his  condition  was  not  self-imposed,  it  was  not  error  to 

2  instruct  that,  if  he  was  asleep  when  driving  over  the  crossing, 
he  was  guilty  of  negligence  which  would  prevent  recovery, 
though  such  instruction  made  no  distinction  between  voluntary 
and  involuntary  slumber. 

/^ame — Evidence.  Where,  in  an  action  for  killing  of  a  person  at 
a  railroad  crossing,  it  was  claimed  that  he  was  asleep,  in  his 

3  buggy  when  he  drove  on  the  track,  it  was  error  to  admit  evi- 
dence of  isolated  instances  of  his  being  found  asleep  in  his 
buggy. 

Vol.  114:  la— 17 
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Proving  hahit  of  sleep.    The  evidence  was  not  admissible  to  show 
decedent's  habit  of  falling  asleep,  since  the  habit  cannot  be 
3    proven  by  evidence  that  the  party  had  previously  done  the 
same  thing. 

Appeal  from  Louisa  District  Court. — Hon.  W.  S.  Witheow, 

Judge. 

Saturday,  May  25,  1901. 

Action  at  law  to  recover  damages  for  the  death  of 
James  E.  Dalton,  due,  as  is  alleged,  to  the  negligence  of  the 
defendant.  The  case  was  tried  to  a  jury,  resulting  in  a  ver- 
dict and  judgment  for  defendant,  and  plaintiff  appeals. — 
Beversed. 

I,  M.  Earle  for  appellant. 

Carroll  Wright,  C.  A.  Carpenter,  and  Robert  Mather 
for  appellee. 

Deemeb,  J. — This  is  a  second  appeal.  The  opinion 
on  the  first  will  be  found  in  104  Iowa,  27,  where  enough  of 
the  facts  are  stated  to  show  the  basis  of  the  first  assignment 
of  error.     On  the  second  trial  the  case  went  to  a  jury,  and 

the  court  instructed  in  one  paragraph  of  the  charge  as 
1  follows:     ^^In  the  absence  of  direct  evidence  of  the 

conduct  of  deceased  upon  approaching  the  track  of 
defendant's  railway,  the  law  presumes,  from  the  natural  in- 
stinct of  persons  to  avoid  danger,  that  he  exercised  ordinary 
care  and  prudence,  until  the  contrary  appears,  but  the  pre- 
sumption thus  created  applies  only  when  there  is  no  direct 
evidence;  nor  will  it  be  permitted  to  control  if,  from  the 
whole  evidence,  it  appears  that  the  decedent,  in  approaching 
the  defendant's  track  in  the  exercise  of  ordinarv  care  and 
prudence,  could,  by  stopping,  looking,  and  listening,  have 
avoided  the  collision  with  defendant's  locomotive."  This  in- 
struction is  complained  of.  Conceding,  for  the  purpose  of 
the  case,  that  it  is  erroneous,  yot,  as  plaintiff  requested  the 
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court  to  give  the  following,  among  other  instructions :  "And 
you  are  therefore  instructed  that  in  the  absence  of  direct  evi- 
dence of  the  conduct  of  decedent,  the  law  presumes,  from 
the  natural  instincts  of  persons  to  avoid  danger,  that  de- 
cedent was  in  the  exercise  of  ordinary  care,  until  the  con- 
trary appears;  and  you  are  to  consider  this  presumption, 
in  connection  with  all  the  facts  and  circumstances  disclosed 
by  the  evidence,  in  determining  whether  deceased  was  in  the 
exercise  of  ordinary  care  in  approaching  the  crossing  where 
the  collision  occurred" — ^which,  in  effect,  announces  the  same 
rule  as  that  given  by  the  court,  there  was  no  error  of  which 
plaintiff  may  complain. 

II.  The  eleventh  paragraph  of  the  charge  reads  as 
follows:  "If  it  appears  from  the  evidence  that  James  E. 
Dalton  was  asleep  when  driving  on  Linn  street  to  defendant's 

tracks,  such  fact,  if  shown  by  the  evidence,  would 

2  constitute  negligence  on  the  part  of  the  said  Dalton 
as  to  prevent  recovery/'    This  is  said  to  be  erroneous, 

for  the  reason  that  no  distinction  is  made  between  voluntary . 
and  involuntary  slumber.  As  applied  to  the  facts,  the  in- 
struction was  not  erroneous ;  for  there  was  no  evidence  tend- 
ing to  show  that  intestate's  condition  was  not  self-imposed. 
So  far  as  shown,  his  condition  was  due  to  his  own  voluntary 
antecedent  conduct. 

III.  Witnesses  were  permitted  to  testify,  over  plain- 
tiff's objections,  to  isolated  instances  when  plaintiff's  intes- 
tate was  foimd  asleep  in  his  buggy.     This  evidence  was  ad- 
mitted on  the  theory,  we  suppose,  that  it  would  tend 

3  to  show  he  was  asleep  at  the  time  he  was  struck  by  the 
train,  or  perhaps  to  show  his  habit  in  this  respect. 

Such  evidence  was  clearly  inadmissible.  Rarely,  if  ever, 
may  previous  isolated  instances  be  shown,  to  prove  a  condi- 
tion existing  at  the  particular  time  in  question.  Evidence 
of  this  kind  tenders  collateral  issues  that  the  other  party 
is  not  prepared  or  expected  to  meet,  and  is  directed  to  points 
not  directly  in  issue.    Moreover,  the  circumstances  surround- 


•119  194 


124    739" 


260  McCoBMiCK  H.  M.  Co.  v.  Okebstrom.  [114  Iowa 

ing  these  instances  may  not  have  been  the  same  as  those 
surrounding  the  main  fact  in  dispute.  We  are  not  to  be 
understood  as  holding  that  the  habits  of  one  whose  conduct 
is  in  question  may  not  be  shown  in  certain  cases,  but  such 
habits  are  not  to  be  proven  by  evidence  that  he  previously 
did  the  same  thing.  Baker  v,  Irish,  172  Pa.  528  (33  Atl. 
Rep.  558)  ;  Thompson  v.  Bowie,  4  Wall.  463  (18  L.  Ed. 
423)  ;  Carr  v.  Railroad  Co.,  163  Mass.  360  (40  N.  E.  Eep. 
185)  ;  Eppendorf  v.  Railroad  Co,,  69  IST.  Y.  195  (25  Am. 
Rep.  171);  Langworthy  v.  Green  Township,  88  Mich.  207 
(50  X.  W.  Rep.  130)  ;  Hudson  i\  Railroad  Co,,  59  Iowa, 
583 ;  1  Greenleaf,  Evidence,  section  52 ;  Kennedy  v.  Spring, 
160  Mass.  203  (35  X.  E.  Rep.  779) ;  Grenno  v,  Roark,  8 
Kan.  App.  390  (56  Pac.  Rep.  329).  The  cases  relied  on 
by  appellee,  Railroad  Co.  v.  Bailey,  145  111.  159  (33  N.  E. 
Rep.  1089,  and  Railway  Co.  v.  Clark,  108  111.  113,  are  not 
in- point.  In  each  case  the  evidence  adduced  and  held  com- 
petent related  to  the  habits  of  the  deceased,  and  in  neither 
were  there  eyewitnesses  of  the  main  transaction.  For  the 
error  pointed  out,  the  judgment  must  be  again  reversed. 
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119  200  Okerstrom,  Appellant. 


Order  Conditioned  on  Satisfaction  With  Goods  Ordered:  construc- 
tion. Where  defendant  signed  a  written  order  to  |>laintiff  for 
a  harvester,  and  delivered  it  to  plaintiff's  agent  under  an  oral 

1  agreement  that  the  order  should  not  be  delivered  to  plaintiff 
until  defendant  examined  the  machine,  and,  if  he  was  not  then 
satisfied  with  it,  he  could  countermand  the  order,  a  charge  that 
such  agreement  means  that  the  machine  could  not  be  objected 

2  to  by  defendant  unless  it  was,  for  a  satisfactory  reason,  based 
on  some  matter  relating  to  the  machine,  and  not  simply  the  fact 
that  he  did  not  like  It,  is  erroneous,  since  if  defendant  was  hon- 
estly dissatisfied  with  the  machine  on  inspection,  he  was  not  re- 
quired to  take  it. 
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Evide::ci:.  Where  defendant  signed  a  written  order  for  a  harvester, 
conditional  on  his  being  satisfied  with  the  machine  on  inspec- 
tion, evidence  that  he  was  not  satisfied  with  the  machine  ten- 

3  dered  because  he  wanted  a  left-hand  cut,  and  the  one  offered 
was  a  right-hand  cut,  was  competent  in  an  action  for  the 
price. 

Jury  question.  Where  defendant  signed  a  written  order  for  a 
harvester,  the  order  to  be  delivered  only  on  condition  that, 
after  inspection,  defendant  was  satisfied  with  the  machine,  and 

4  he  refused  the  machine  tendered  because  it  was  a  right-hand 
cut,  it  was  error  to  charge  that  the  mere  fact  that  the  machine 
was  a  right-hand  cut  machine  was  not  sufficient  excuse  for  the 
defendant  to  refuse  to  accept  it,  since  the  question  was  one  for 
the  jury. 

Appeal  from  Sac  District  Court, — Hon.   Z.   A.   Church^ 

Judge. 

Saturday,  May  25,  1901. 

Plaintiff  states  as  his  cause  of  action,  in  substance, 
as  follows :  That  on  April  15,  1898,  the  defendant  delivered 
to  plaintiff  his  written  order  for  a  harvesting  machine ;  that, 
upon  receipt  of  said  order,  plaintiff  accepted  the  same,  no- 
tified the  defendant  thereof,  and  in  duo  time  shipped  the 
machine  as  in  said  order  provided ;  that  defendant  fails  and 
refuses  to  receive  said  machine,  or  to  pay  or  settle  therefor 
in  accordance  with  said  order,  wherefore  there  is  due  to 
plaintiff  from  the  defendant,  as  purchase  price  for  said  ma-# 
chine,  the  sum  of  $125,  which  plaintiff  asks  to  recover.  In 
an  amendment  plaintiff  alleges  that  about  July  16,  1898,  it 
tendered  to  the  defendant  a  machine  as  called  for  by  said  or- 
der, and  that  it  has  been  ever  since  and  is  now  ready,  able, 
I  and  willing  to  deliver  said  machine,  and  has  the  same  at 
the  disposal  of  the  defendant  at  Wall  Lake.  The  defendant 
answered  in  substance  as  follows:  He  admits  the  execution 
of  the  written  order  set  out  in  plaintiff's  petition,  and  al- 
leges that  it  was  under  the  following  circumstances:  That 
at  the  time  said  order  was  executed  it  was  agreed  that  the 
same  should  be  held  by  plaintiff's  agent,  and  not  delivered  to 
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the  plaintiff  until  defendant  had  opportunity  to  examine 
said  machine,  and  that  if,  upon  examination,  defendant  was 
not  satisfied  with  the  machine,  he  might  countermand  said 
order;  that,  upon  inspection  of  one  of  plaintiff's  machines 
of  like  kind,  he  was  not  satisfied  with  it,  and  so  notified 
plaintiff;  and  also  notified  plaintiff  that  he  countermanded 
said  order,  defendant  charges  fraud  and  deceit  in  procuring 
him  to  execute  said  order,  but  this  defesne  does  not  seem  to 
have  been  insisted  upon.  Verdict  and  judgment  were  ren- 
dered for  the  plaintiff.    Defendant  appeals. — Reversed. 

H.  C.  Preston,  Hastings  £-  Brasted,  and  A.  B.  Bar- 
clay for  appellant. 

W,  A.  Hclsell  and  Tait  &  Jackson  for  appellee. 

Given,  C.  J. — I.     The  written  order  signed  by  the  de- 
fondant  is  as  follows:     "McCormick  Harvesting  Machine 
Company's  Order  Blank.    Machine  delivered  on  cars  in  Chi- 
cago.     McCormick   Harvesting   Machine    Company 
1  will  ship  for  the  undersigned  on  or  about  July,  1898, 

one  of  their  1898  six  ft  cut  harvester  and  binder, 
including  the  usual  extras,  consigned  to  the  care  of  Hopkins, 
at  Wall  Lake.  The  undersigned  agreeing  on  delivery  of  the 
machine  to  then  pay  the  McCormick  Harvesting  Machine 
►Company  cash,  or  execute  approved  notes  for  the  sum  of 
$25.00,  payable  on  the  first  of  January,  1899,  $30.00  pay- 
able on  the  first  day  of  January,  1900,  $35.00,  payable  on 
the  first  day  of  January  1901,  $35.00  payable  on  the  first 
day  of  January,  1902,  with  interest  thereon  at  six  per  cent, 
per  annum  from  1-1-99  until  due,  and  interest  at  the  rate 

of  per  cent,  per  annum  from  maturity  until  paid." 

Following  this  is  a  warranty  of  the  machine,  an  agreement 
to  put  it  in  order  if  it  should  not  work  well,  and  that,  if  it 
could  not  be  made  to  work  well,  plaintiff  uriight  return  it. 
This  order  was  given  April  15,  1S98,  to  'Mr.  Hopkins,  agent 
at  Wall  Lake,  Iowa,  and  was  forwarded  by  him  to  the  gen- 
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eral  agent,  who,  on  April  16,  1898,  wrote  the  defendant, 
acknowledging  receipt  of  the  order,  and  saying,  "This  ma- 
chine will  be  shipped  promptly  according  to  the  terms  and 
conditions  of  the  order."     This  notice  was  duly  received  by 
the  defendant.     Soon  afted  giving  the  order,  the  defendant 
Examined  one  of  plaintiff's  machines  of  the  kind  ordered, 
and  again,  prior  to  May  17th,  made  a  second  examination, 
but  did  not  say  whether  or  not  he  was  satisfied,  until  May 
17th,  when  he  notified  Mr.  Hopkins  by  postal  card  that  he 
would  not  take  the  machine,  in  reply  to  which  Mr.  Hopkins 
insisted  that  he  was  bound  by  the  order.     On  May  26th  the 
defendant  wrote  plaintiff's  general  agent   as  follows:     "I- 
herewith  countermand   order  I  gave  Mr.   Hopkins  for  a 
binder.    I  don't  want  it.    I  gave  the  order,  if  I  don't  like  the 
machine  I  don't  have  to  take  it.    Had  sold  some  binders  for 
$125,  and  others  for  a  good  deal  less.     Of  course,  he  didn't 
sell  the  binder  any  cheaper,  but  give  in  all  the  way  from  50 
— 150  pounds  of  twine  and  other  stock."     To  this  the  gen- 
eral agent  replied,  declining  to  cancel  the  order.     On  July 
8,  1898,  Mr.  Hopkins  received  a  car  load  of  machines  at 
Wall  Lake  to  fill  the  orders  taken  by  him,  including  one 
for  the  defendant,  and  on  Julv  14th  he  notified  the  defend- 
ant  that  his  machine  was  ready  for  delivery;  but  the  defend- 
ant then,  and  ever  since  has,  refused  to  take  the  same.    The 
reasons  given  by  the  defendant  in  his  evidence  for  not  taking 
the  machine  were  that  it  was  a  "right-hand  cut" ;  that  he  had 
dragged  his  stalks  with  a  view  to  using  a  left-hand  cut ;  and 
that  his  neighbors  had  left-hand  cut  machines,  and  that  he 
could  not  exchange  work  with  them  with  a  right-hand  cut 
machine.     This  evidence  the  court  withdrew  from  the  con- 
sideration of  the  jurv. 

H.  This  case  seems  to  have  been  tried  upon  the  theory 
that,  notwithstanding  the  written  order,  the  defendant  might 
prove  the  verbal  agreements  set  up  in  his  answer.  Appellee's 
counsel  insist  that  the  case  was  not  tried  upon  that  theory, 
but  they  failed  to  point  out  upon  what  other  theory  it  was 
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tried.  Such,  certainly,  are  the  issues  that  were  joined  by 
the  answer  without  objection  thereto,  and  it  was  to  these  is- 
sues that  the  evidence  without  objection  and  the  instructions 
were  largely  addressed.  The  court  instructed  to  the  effect: 
"That,  if  the  jury  found  that  the  order  was  an  absolute  one, 
without  any  reservations,  as  claimed  by  the  defendant ;  that' 
the  machine  was  delivered  at  Wall  Lake  for  the  defendant, 
and  defendant  notifiedi  thereof  and  that  the  machine  had 
since  been  held  for  him — they  should  find  for  the  plaintiff. 
That  if  defendant  had  an  agreement  with  plaintiff  by  which 
he  had  a  right  to  reject  the  machine  if,  upon  examination 
of  one  of  the  kind,  it  was  not  satisfactory,  and  that,  examin- 
ing one,  he  found  it  unsatisfactory,  and  that  he  counter- 
manded the  order,  the  verdict  should  be  for  the  defendant. 
That  defendant's  claim  that  he  should  be  the  sole  judge  as 
to  whether  the  machine  was  satisfactory  to  him  "means  that 
the  machine  could  not  be  objected  to  by  defendant  unless  it 

was  for  a  satisfactory  reason."  That  a  satisfactory 
2  reason  for  its  rejection  "must  be  based  upon  some 

matter  relating  to  said  machine,  and  not  simply  a 
fact — if  it  be  a  fact — ^that  he  did  not  like  it,  or  that  he  did 
not  want  to  accept  said  machine."  That  if  it  was  agreed,  as 
claimed  by  the  defendant,  "this  would  not  give  him  the  right 
to  arbitrarily  refuse  to  take  the  machine,  before  he  could 
thus  refuse,  he  must  have  some  reasonable  ground  for  refus- 
ing. The  mere  fact  tliat  the  machine  in  controversy  was  a 
right-hand  cut  machine  is  not  sufficient  excuse  for  the  de- 
fendant to  refuse  to  accept  the  machine,  or  demand  the  sur- 
render of  his  order."  Parties  may  contract  that  if,  upon 
inspection,  or  upon  trial,  the  purchaser  is  uot  satisfied  Avith 
the  article  purchased,  he  may  refuse  to  take  it,  or,  if  taken 
on  trial,  may  refuse  to  keep  it.  The  authorities  are  in  ac- 
cord in  holding  that,  where  a  chattel  is  purchased  under  an 
agreement  as  alleged  in  this  case  the  buyer  is  not  liable  for 
the  price  unless  he  is  satisfied,  and  accepts  the  article.  In 
such  case  he  is  the  sole  judge  as  to  whether  the  article  is 
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satisfactory  or  not,  and,  if  he  is  not  satisfied,  he  is  not  bound 
to  accept  the  article,  although,  as  a  matter  of  fact,  he  ought 
to  have  been  satisfied  therewith.  It  is  further  said  that  the 
buyer  is  bound  to  act  honestly,  "and  to  exercise  such  judg- 
ment and  capacity  as  he  possesses,  his  dissatisfaction  must 
be  real,  not  feigned.  But,  as  it  is  the  buyer  who  is  to  be  sat- 
isfied, and  not  some  one  else,  it  has  been  held  that  he  is  not 
bound  to  use  the  care  and  skill  of  ordinary  persons  in  mak- 
ing the  decision,  but  only  such  capacity  and  judgment  as 
he  himself  possesses.  6  Am.  &  Eng.  Enc.  Law  (2nd  el.) 
464,  465.  To  act  honestly,  the  buyer's  refusal  must  be  based 
upon  some  objection  to  the  article  purchased.  It  would 
not  be  an  honest  objection  because  he  was  induced, 

3  or  preferred,  to  buy  of  a   different   manufacturer. 
The  defendant,  for  the  purpose  of  showing  that  he 

acted  honestly,  introduced  evidence  as  to  the  advantage  of 

his  having  a  left-hand  cut  machine;  but  this,  we  have  seen, 

the  court  withdrew  from  the  jury,  and  in  this  we  think  the 

court  erred,  and  also  in  stating  to  the  jury  that  "^the 

4  mere  fact  that  the  machine  in  controversv  was  a 

* 

right-hand  ^ut  machine  is  not  sufficient  excuse  for  the 
defendant  to  refuse  to  accept  the  machine,  or  demand  the 
furrender  of  his  order,"  as  this  was  a  question  for  the  jury. 
AVhatwe  have  said  disposes  of  the  other  questions  urged  in 
argument,  and  leads  to  the  conclusion  that,  for  the  reasons 
mentioned,  the  judgment  of  the  district  court  must  be  re- 
versed. 


(^HfiisTixA   L.    Belknap,   As  Executrix   of   the   Estate   of      '114  :«5 
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James  Belknap,   Deceased,    Appellant,   v.   Ellen   C. 
Johnston,  Appellee. 

Insurance  for  Creditor:    not  wagering  contract.    Insurance  of  his 

1  Ufe  by  a  debtor  in  favor  of  his  creditor  does  not  constitute  a 

2  wagering  contract,  since  the  creditor  has  an  insurable  Interest 
in  the  debtor's  life. 
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Contract  to  pay  assessments:  Beneficiaries,  A  debtor  assigned 
an  insurance  policy  to  his  creditor,  who  delivered  the  debtor's 
notes  in  escrow  to  be  cancelled  on  collecting  the  proceeds  of 
the  policy.  The  creditor  meanwhile  was  to  pay  all  assessments. 
The  assigment  was  subsequently  discovered  to  be  invalid  un- 
1  der  the  law  of  the  insurance  society  and  of  the  state  wherein 
the  assignment  was  made.    A  new  certificate  was  then  issued 

3  under  the  laws  of  the  society,  making  the  creditor  a  beneficiary. 
The  old  policy  was  cancelled.  The  evidence  shows  that  the 
debtor  thereafter  paid  the  assessments,  and  did  not  insist  on 
the  creditor's  payment  thereof  under  the  contract  of  assign- 
ment. Held,  that  the  creditor's  failure  to  pay  the  assessment 
was  not,  of  itself,  sufficient  to  defeat  her  claim  as  beneficiary 
under  the  policy. 

Change  of  beneficiary.  Where  a  member  of  a  mutual  benefit  so- 
society  surrendered  his  policy  therein,  and  obtained  in  its  stead 
a  new  one  in  favor  of  a  creditor,  the  transaction  amounted  to  a 
5  change  of  his  beneficiary,  and  was  not  a  mere  assignment  pro- 
hibited by  Acts  Twenty-first  General  Assembly,  chapter  65,  sec- 
tion 7,  making  void  assignments  of  mutual  benefit  insurance 
policies. 

Assignments:  Lex  loci.  A  mutual  benefit  society  of  Illinois  is- 
sued a  policy  on  the  life  of  a  citizen  of  Iowa.  By  the  laws  of 
the  society  and  of  Illinois,  a  member  could  change  his  benefic- 
iary at  will  on  obtaining  the  society's  consent  thereto.  The 
insured  surrendered  his  policy  to  the  society,  and  obtained  a 
new  policy  in  favor  of  the  creditor.  This  change  was  made  at 
the  home  office  of  the  company.  Such  transaction  was  not  pro- 
hibited by  the  laws  of  Iowa,  where  the  original  policy  was  is- 
sued. At  the  time  the  substituted  policy  was  issued,  Acts 
Twenty-first  General  Assembly,  chapter  65,  section  7,  was  in 
force,  providing  that  no  mutual  benefit  association  operating 
under  the  act  should  issue  a  policy  unless  the  beneficiary  be 

4  husband,  wife,  relative,  legal  representative,  heir,  or  legatee  of 
such  insured  member,  that  assignments  of  the  policies  should 
be  void,  and  that  the  members  might  at  will  change  their  bene- 
ficiaries. Section  20  provides  that,  "This  act  shall  not  relieve 
any  association  now  doing  business  in  this  state  from  fulfillment 
of  any  contract  heretofore  entered  into  with  its  members  under 
its  certificate  of  membership."  Between  the  dates  of  the  original 
and  substituted  policies  the  association  obtained  a  license  to  do 
business  in  Iowa.  Held,  that  the  creditor  could  recover  under 
the  substltutea  policy,  since  this  was  an  Illinois  contract,  which 
could  not  be  affected  by  laws  of  a  foreign  state  subsequently  en- 
acted, though  the  company  had  become  amenable  by  obtaining 
a  license  from  such  state. 
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Appeal  from  Delaware  District  Court. — Hon.  Fbanklin  C. 

Platt,  Judge. 

Monday,  May  27,  1901. 

This  is  a  controversy  over  the  avails  of  a  certificate 
of  membership  in  the  Xorthwestem  Masonic  Aid  Associa- 
tion, a  corporation  doing  business  in  the  state  of  Illinois, 
issued  to  J.  L.  Belknap,  and  payable  originally  to  his  devisees 
or  heirs  at  law.  Plaintiff  seeks  to  recover  the  indemnity  as 
legal  representative  of  the  deceased,  and  defendant  claims  ti- 
tle thereto  as  beneficiarv,  under  a 'substituted  certificate,  as 
a  creditor  of  the  member.  The  trial  court  dismissed  plain- 
tiflF's  petition,  and  she  appeals. — Affirmed, 

Yoran,  Arnold  &  Yoran  and  Warner  &  Lemon  for  ap- 
pellant. 

Durvham,  Norris  £-  Stiles  and  Bronson  &  Carr  for  ap- 
pellee. 

■  Deemeb,  J. — June  30,  1880,  J.  L.  Belknap,  a  resident 
of  this  state,  became  a  member  of  the  Xorthwestern  Masonic 
Aid  Association.  His  devisee  or  heirs  at  law  were  named 
as  beneficiaries.  Thereafter  he  devised  the  avails  of  the 
certificate  to  J.  F.  Johnston.  On  June  20,  1883,  another 
and  additional  certificate  was  issued  to  Belknap  by  said  asso- 
ciation, the  beneficiaries  being  the  same  as  in  the  first  certifi- 
cate. He  also  devised  one-half  of  the  avails  of  this  certifi- 
cate, which  bore  the  number  8,585,  to  Johnston.  Soon  there- 
after Johnston  died,  and  defendant,  Ellen  C.  Johnston,  be- 
came possessed  of  his  estate,  including  some  notes  held 
asrainst  Belknap,  amounting  to  about  $7,000.  Efforts  to  ad- 
just this  indebtedness  resulted  in  an  agreement  for  an  as- 
signment by  Belknap  of  certificate  Tfo.  8,585  to  Mrs. 
1  Johnston  as  security  for  the  indebtedness.     As  the 

articles  of  incorporation  and  by-laws  of  the  associa- 
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tion  forbade  such  an  assignment,  but  permitted  the  cancella- 
tion of  the  certificate  and  the  issuance  of  a  new  one,  making 
the  creditor  a  beneficiary,  that  plan  was  adopted,  and  it  was 
agreed  that  upon  the  death  of  Belknap  and  the  payment  of 
th^  certificate  the  indebtedness  should  be  canceled.  There- 
upon a  new  certificate,  Xo.  60,514,  was  issued  in  which  de- 
fendant was  nameil  as  beneficiary.  It  was  agreed  that  de- 
fendant should  pay  the  assessments  on  the  new  certificate, 
but  Belknap  in  fact  paid  them  uptil  his  death.  By  tbo  laws 
of  the  state  of  Illinois  and  the  organic  laws  of  the  associa- 
tion, this  change  of  the  beneficiaries  w^as  authorized.  When 
the  original  certificate,  8,585,  was  issued,  there  was  nothing 
cither  in  the  laws  of  this  state  or  of  Illinois  'forbidding  the 
transaction  in  question ;  but  when  the  new  certificate,  Xo. 
60,514,  w^as  issued,  chapter  65  of  the  Acts  of  the  Twenty- 
first  General  Assembly  was  in  force.  Belknap  died  in  the 
year  1898,  and  the  association  paid  the  amount  of  his  cer- 
tificates into  court,  and  was  released  from  all  liability. 

The  controversy,  as  will  be  observed,  is  between  Mrs. 
Belknap,  executrix,  legal  representative  of  the  deceased,  who 
claims  imder  the  original  certificate,  and  defendant,  Mrs. 
Johnston,  who  claims  as  beneficiarv  under  the  substituted 
certificate.  Plaintiff  contends  that  the  designation  of  de- 
fendant as  beneficiary  was  null  and  void,  under  chapter 
65,  Acts  Twenty-first  General  Assembly;  that  the  contract 
with  defendant  was  a  wagering  contract,  she  having  no  in- 
surable interest  in  the  life  of  Belknap;  that  Mrs.  Johnston 
failed  to  pay  the  assessments  as  agreed,  and  has  forfeited  her 
rights  in  and  to  the  substituted  policy;  and  that  the  desig- 
nation of  defendant  as  a  beneficiary  was  obtained  by  fraud 
and  undue  influence,  and  by  reason  of  criminal  relations 
between  her  and  Belknap.  These  are  the  issues  between 
the  parties,  and,  before  going  to  the  vital  points  in  contro- 
versy, it  seems  projier  to  dispose  of  the  minor  propositions. 

The  evidence  does  not  sustain  the  claim  of  fraud  and 
undue  influence,  and  that  issue  may  be  considered  out  of 
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the  case.     Mrs.  Johnston  was  a  creditor  of  Belknap,  and,  as 
such,  had  an  insurable  interest  in  his  life.     Hume 
2  V.  Bank,  128  U.  S.  204  (9  Sup.  Ct.  Rep.  41,  32  L. 

Ed.  370) ;  Morrell  v.  Insurance  Co,,  10  Cush.  282 ; 
Hale  V,  Investment  Co.,  65  Minn.  548  (68  l!^'.  W.  Rep. 
182);  Goodwin  i\  Insurance  Co.,  73  ]Jf.  Y.  479;  Levy  v. 
Taylor,  66  Tex.  652  (1  S.  W.  Rep.  900).  Moreover,  it  is 
now  generally  held  that  where  the  insured  eontraels  directly 
with  the  insurer,  paying  the  premiums  himself,  he  may 
designate  as  beneficiary  one  who  is  totally  without  an  in- 
surable interest  in  his  life.  Mitchell  r.  Lodge,  70  Iowa, 
360;  Olmstead  v.  Keyes,  85  N.  Y.  594;  Association  v.  Blue, 
120  111.  121  (11  K  E.  Rep.  331).  It  matters  not,  so  for 
as  this  point  is  concerned,  whether  the  insured  or  the  bene- 
ficiary paid  the  assessments  on  the  certificate  of  member- 
ship. Johnsdn  v.  Van,Epps,  110  111.  551.  It  may  be  that 
if  the  beneficiary  had  no  insurable  interest,  and  was  to  pay 
the  premiums,  the  policy  would  be  null  and  void  as  a  wager- 
ing contract,  Wamock  v.  Davis,  104  U.  S.  775  (26  L.  E. 
Ed.  924),  although  there  are  authorities  to  the  contrary. 
But  we  need  not  dwell  on  this  point,  for  it  is  clear  that  de- 
fenJant  had  an  insurable  interest  in  the  life  of  Belknap. 

The  agreement  for  an  assignment  of  policy  Xo.  8,585 
was  reduced  to  writing,  and  signed  by  the  parties.  Among 
other  things,  it  assigned  the  policy  to  defendant  in  consid- 
eration of  the  surrender  and  release  of  the  obligations  held 
by  her  and  her  deceased  husband  against  Belknap,  and  de- 
fendant "assumed  the  right  and  obligation  to  keep  up  all  as- 
sessments on  the  policy,  and  a  failure  to  keep  and  maintain 
the  agreement'^  was  to  work  a  forfeiture  of  all  rights  under 
the  assignment.  It  was  further  agreed  that  Belknap's  notes 
should  be  surrendered  to  one  Haeberle,  and  held  in  escrow 
by  him,  to  be  delivered  to  Belknap's  widow  when  the  policy 
was  paid  to  the  defendant.  When  it  was  discovered  that  this 
assignment  was  invalid  under  the  Illinois  law,  it  was  prac- 
tically abandoned,  and  Belknap  himself  paid  all  assessments 
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on  policy  No.  60,614.    There  was  no  assignment  of  policy 
No.  8,585,  unless  what  was  done  thereafter  amounted 

3  to  an  assignment.  But,  whether  there  was  an  assign- 
ment or  not,  defendant's  failure  to  pay  the  assess- 
ment should  not  in  our  opinion,  of  itsself,  defeat  her  claim 
as  beneficiary  in  the  policy.  In  any  event,  the  evidence 
clearly  discloses  a  waiver  by  Belknap  of  his  right  to  insist 
on  that  part  of  the  contract  obligating  defendant  to  pay 
the  assessments.  We  need  not  set  out  the  facts  on  which  we 
base  our  conclusions.  It  is  suflScient  to  sav  there  is  no  dis- 
pute  in  the  evidence  on  this  point.  Belknap  was  endeavor- 
ing to  pay  his  obligation  on  the  Johnston  notes,  to  save  the 
insurance,  and  paid  the  assessments  voluntarily,  pursuant 
to  a  subsequent  oral  arrangement  between  himself  and  the 
beneficiary. 

Having  disposed  of  some  of  the  minor  points  in  the 
case,  we  now  come  to  the  more  important,  difficult,  and  con- 
trolling features.     It  is  practically  conceded  that  the  orig- 
inal certificate,  Xo.  8,585,  was  an  Illinois  contract, 

4  and  that  there  was  nothing  in  the  charter  of  the  as- 
sociation or  the  laws  of  the  state  forbidding  the  mak- 
ing of  a  creditor  a  beneficiary.  It  is  also  conceded  that  at 
the  time  the  certificate  issued  there  was  no  law  of  this  state 
that  forbade  the  making  of  a  creditor  a  beneficiary.  At  the 
time  of  its  issuance  the  member  had  the  ri2:ht  to  make  such 
designation  of  beneficiary  as  he  saw  fit.  The  new  certificate, 
No.  60,514,  was  issued  as  a  substitute  for  the  original,  and 
provided  that  it  should  rest  on  the  same  considerations, 
agreements,  and  warranties  as  the  one  surrendered,  and  that 
all  existing  advantages  resulting  from  duration  of  previous 
membership  be  retained  by  Belknap.  The  new  certificate 
was  issued  in  Illinois,  at  the  request  of  one  acting  for  Bel- 
knap, and  was  sent  to  Ilaeberle  at  the  request  of  both  Belknap 
and  Mrs.  Johnston.  Ilaeberle  was  not  an  agent  of  the  asso- 
ciation, and  no  agent  of  the  company  had  power  to  issue 
certificates.     Haeberle  was  to  deliver  the  policy  to  Mrs. 
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Johnston  when  she  surrendered  her  notes  to  him,  but  this 
was  no  concern  of  the  company,  and  was  not  exacted  by  it. 
The  benefit  was  made  payable  in  Illinois,  and  the  assess- 
ments were  also  payable  at  the  oflSce  of  the  company.     The 
written  assignment  of  the  policy  was,  of  course,  executed  in 
this  state,  and  we  may  concede  was  void,  both  under  our 
law  and  the  charter  of  the  corporation.     Chapter  65  of  the 
Acts  of  the  Twenty-first  General  Assembly  is  for  the  regu- 
lation of  mutual  benefit  associations.     Sections  1-4,  8,  12, 
and  16  of  that  act  clearly  refer  to  domestic  societies,  and  sec- 
tions 13,  14  and  17  just  as  clearly  refer  to  foreign  benefit 
societies.     The  material  part  of  section  7  reads  as  follows: 
'^^o  corporation  or  association  organized  or  operating  under 
this  act  shall  issue  any  certificate  of  membership  or  policy 
*     *     *     unless   the  beneficiary     *     *     *     shall   be  the 
husband,  wife,  relative,  legal  representative,  heir,  or  legatee 
of  such  insured  member.     Xor  shall  any  such  certificate  be 
assigned,     ->«■**     and  any  certificate  issued  or  assign- 
ment made  in  violation  of  this  section  shall  be  void.  *"     *     * 
Any  member  of  any  corporation,  association  or  society  oper- 
ating under  this  act,  shall  have  the  right  at  any  time,  with- 
out the  consent  of  such  corporation,"  etc.,  ^^to  make  a  change 
in  his  beneficiary,  without  requiring  the  consent  of  such 
beneficiary."     Section  20  of  the  act  contains  this  provision : 
"This  act  shall  not  relieve  any  corporation  or .  assessment 
association  now  doing  business  in  the  state,  from  the  fulfill- 
ment of  any  contract  heretofore  entered  into  with  its  mem- 
bers under  its  certificate  of  membership."    There  is  no  doubt 
that  by  the  act  in  question  the  legislature  undertook  to  con- 
trol,  in  so  far  as  it  had  authority  to  do  so,  the  operation  of 
mutual  benefit  societies  doing  business  in  this  state.     Sec- 
tion 7  in  express  terms  refers  to  associations  organized  or 
operating  under  the  act,  and  the  act  assumes  to  regulate  the 
business  of  both  domestic  and  foreign  companies.     Aside 
from  the  constitutional  question,  it  is  clear  that,  in  so  far 
as  it  relates  to  the  assignment  of  certificates,  it  is  binding 
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on  all  the  interested  parties;  for  thej  were  all  residents  of 
this  state,  and  made  their  contract  of  assignment  within  its 
jurisdiction.  But  it  is  equally  clear  that  the  legislature  had 
no  power  over  business  done  in  another  state  and  jurisdic- 
tion. Contracts  lawful  in  the  state  where  executed  will  be 
recognized  and  enforced  in  this  state,  unless  public  policy 
intervenes,  and  prevents  the  recognition  or  enforcement 
thereof.  But,  as  a  general  rule,  the  legality  of  a  contract  is 
to  be  determined  by  the  lex  loci  contractus,  Hysinger  v. 
Lodge,  42  Mo.  App.  627;  Legion  of  Honor  v.  Perry,  140 
Mass.  580  (5  X.  E.  Kep.  634)  ;  Knights  of  Honor  v.  Nairn, 
GO  Mich  44  (26  X.  W.  Rep.  826). 

We  have  observed  that  the  assignment  of  the  policy  was 
abandoned  by  the  parties  interested.  Belknap,  instead  of  as- 
signing the  policy,  exercised  the  power  of  designation  given 
him  bv  law,  and  bv  the  articles  of  incorporation  and  bv- 
laws  of  the  association,  and  made  a  change  of  beneficiary, 
as  he  had  the  right  to  do,  unless  inhibited  by  section  7  of  the 
Acts  of  the  Twenty-first  Greneral  Assembly.  This  change 
could  not  be  made  without  the  assent  and  approval  of  the 
association,  and  that  was  given  at  its  home  office,  in  the  state 
of  Illinois.  Xothing  remained  to  be  done  except  the  delivery 
of  the  substituted  policy,  and  that  was  done  by  depositing  it 
in  the  mails,  addressed  to  Haeberle.  It  was  sent  to  Hae- 
berle,  not  as  an  agent  of  the  company,  but  as  an  agent  for 
the  parties  interested.  Xothing  remained  to  be  done  after 
the  policy  was  mailed  in  the  state  of  Illinois.  Xo  premiums 
were  to  be  paid,  no  countersigning  of  the  certificate  to  be 
made,  nothing  but  delivery  of  the  notes  to  Haeberle,  and 
that  was  a  matter  in  which  the  assurer  had  no  interest,  and 
with  which  it  was  in  no  manner  concerned.  The  original  cer- 
tificate was  clearly  an  Illinois  contract,  and  the  change  of 
beneficiary  was  also  made  and  completed  in  that  state. 
Surely,  we  must  look  primarily  to  the  laws  of  that  state  to 
determine  the  validity  of  the  change  of  beneficiary.  True, 
the  company  was  authorized  and  licensed  to  do  business  in 
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tills  state,  and  as  to  all  business  done  here  it  would  no  doubt 
be  amenable  to  our  laws.  Teachout  v.  Railway  Co.,  75 
Iowa,  722;  Uartford  Fire  Ins.  Co.  v.  Raymond,  70  ilieh. 
485  (38  K  W.  Eep.  474). 

But  appellant  contends  that  as  the  association  was  li- 
censed to  do  business  in  this  state,  in  accordance  with  the 
laws  of  chapter  65  of  the  Acts  of  the  Twenty-first  General 
Assembly,  at  the  time  the  change  of  beneficiary  was  made, 
it  could  not  make  a  change  of  beneficiary  contrary  to  that 
law,  although  all  the  business  relating  thereto  was  done  in 
the  state  of  Illinois;  and  reliance  is  placed  on  Seamans  v. 

Zimmerman,  91  Iowa,  363.     As  we  view  the  case, 
5  there  is  no  necessity  for  deciding  this  question.     At 

the  time  the  act  in  question  was  passed,  the  associa- 
tion had  already  issued  a  certificate  to  Belknap,  and  there- 
under, he  had  the  absolute  right  to  change  beneficiaries,  and 
could  make  his  creditor  a  beneficiary  if  he  saw  fit.  Without 
obtaining  permission  to  do  business  in  this  state  under  chap- 
ter 65  of  the  Acts  of  the  Twenty-first  General  Assembly, 
the  association  was  obliged  to  recognize  Belknap's  power 
of  appointment,  and  could  make  a  substitution  of  benefici- 
aries in  compliance  with  the  terms  of  its  original  con- 
tract, without  being  authorized  to  do  business  in  this  state. 
Clay  Fire  d'  Marine  Ins,  Co,  v,  Huron  Salt  &  Lumber  Mfg. 
Co.,  31  Mich.  346.  Obtaining  permission  to  do  business 
under  the  chapter  referred  to  in  no  manner  affected  its 
rights,  duties,  and  obligations  under  contracts  executed  be- 
fore that  law  went  into  effect.  Moreover,  the  right  to  ap- 
point a  beneficiary,  or  to  make  a  change  therein,  existed  at 
the  time  the  contract  was  entered  into,  aud  we  think  this  was 
an  important  part  of  the  agreement,  which  could  not  be 
changed  by  subsequent  legislation  cf  a  foreign  state  without 
impairing  the  obligations  thereof.  Had  the  association  been 
organized  under  the  laws  of  this  state,  the  legislature,  in  vir- 
tue  of  its  reserved  powers,  might  perhaps  have  passed  an  act 
retroactive  in  character  that  would  have  been  valid.  This  is 
Vol.  114  la— 18 
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what  is  held  in  Lodge  v.  McKinstry,  67  Mo.  App.  82,  relied 
on  by  appellant.    While  the  beneficiary,  before  the  death  of 
the  member,  has  no  property  interest,  the  right  of  the  mem- 
ber himself  to  change  beneficiaries,  in  accordance  with  the 
terms  of  his  original  contract,  is  a  valuable  one,  that  courts 
will  at  all  times  recognize  and  protect.    The  right  to  pay  as- 
sessments, and  to  designate  the  person  to  take  the  benefit,  is 
regarded  as  a  species  of  property,  and  the  legislature  of  a 
foreign  state  has  no  right  to  deprive  the  member  of  it.  Bacon, 
Benefit  Societies,  section  237;  Hysinger  v.  Lodge,  42  ifo. 
App.  627;  VoigU  v,  Kersten,  164  111.  Sup.  314  (^45  X.  E. 
Eep.  543);  Moore  v.  Society,  178  111.  Sup.  202  (52  K.  E. 
Eep.  882)  ;  Pointer  s  Appeal^  87  Pa.  133 ;  Delaney  v.  Dc- 
laney.  175  111.  Sup.  187  (51  K  E.  Rep.  961).  Croclcer  v. 
Hogin,   103   Iowa,   243,  contains  nothing   adverse  to  this 
holding.     The  association  issuing  the  certificate  in  that  case 
was  a  domestic  institution,  and  the  articles  of  incorporation 
in  force  when  the  original  certificate  was  issued  prohibited 
the  assignment  of  certificates  in  payment  of,  or  as  security 
for,  any  debt.     The  contract  was  valid  when  entered  into, 
the  corporation  is  foreign,  and  the  designation  of  the  bene- 
ficiary was  in  accordance  with  the  charter  and  the  laws  of 
the  state  where  the  certificate  was  issued.    There  seems  to  be 
no  valid)  reason  for  not  enforcing  it.    Association  v.  Rainbolt, 
48  Neb.  434  (67  K  W.  Eep.  493),  and  Hysinger  Case,  su- 
pra. 

Appellant  also  contends  that  the  change  of  beneficiary 
was  nothing  more  than  an  assignment^  and  therefore  pro- 
hibited by  law.  Our  conclusions  on  the  other  branch  of  the 
case  renders  a  decision  of  this  point  perli^^ps  unnecessary. 
But  that  there  is  a  marked  distinction,  when  applied  to 
mutual  benefit  societies,  seems  to  be  well  settled.  Niblack, 
Benefit  Societies  and  Accident  Insurance,  section  192 ;  Car- 
penter V,  Knapp,  101  Iowa,  729 ;  Society  v.  Fietsam,  97  111. 
474;  Highland  v.  Highland,  109  111.  366;  Shuman  v.  Su- 
preme Lodge  110  Iowa,  480.    That  there  must  be  a  distinc- 
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tion,  as  applied  to  the  facts  of  this  case,  is  clear.  The  mem- 
ber may  change  his  beneficiary  at  pleasure,  and  without  th^ 
knowledge  or  consent  of  either  the  old  or  the  new  appointee. 
An  assignment  is  a  matter  of  contract  between  the  parties, 
and  requires  the  consent  of  both.  In  the  absence  of  restric- 
tions in  the  articles  of  incorporation  or  by-laws,  the  society 
has  nothing  to  do  with  the  assignment.  Not  so  with  a  change 
of  beneficiarv,  such  as  was  made  in  this  case.  Here  it  must 
consent,  and  the  beneficiary  has  nothing  to  do  with  the 
change. 

Counsel  also  discuss  the  question  of  comity.  We  do  not 
r^ard  that  feature  of  the  case  as  of  any  importance,  in  view 
of  the  conclusions  heretofore  reached.  But  see  Hysingers 
Case,  supra.  It  is  sufficient  to  say  that  neither  the  law  of 
this  state  or  the  law  of  lUinios  prohibited  the  change  of  bene- 
ficiaries made  in  this  case.  Although  not  exactly  in  point, 
see,  as-  sustaining  our  views,  United  Order  of  Golden  Cross 
V.  Merrich,  165  Mass.  421  (43  N.  E.  Rep.  127)  ;  Bingham  s 
Appeal,  64  Pa.  345;  Dishong  v.  Association,  92  Iowa,  163. 
Our  conclusion  is  that  defendant  is  entitled  to  the  avails  of 
the  certificate,  and  the  decree  is  therefore  affirmed. 


Orin  Burgess  v.  Sims  Drug  Compant  et  ah.  Appellants. 

Druggists:  liabilitt  foti  negligence  of  reqistebed  pharmacist 
CLEBK.  The  fact  that  a  prescription  derk  employed  hy  a  drug- 
gist is  a  competent  pharmacist  does  not  relieve  the  druggist 

1  from  liability  for  the  negligence  of  the  clerk  in  putting  up  a 
prescription. 

Same.  The  fact  that  the  statute  requires  druggists  to  employ  phar- 
macists who  are  registered  does  not  relieve  a  druggist  who 

2  employs  a  registered  pharmacist  as  a  clerk  from  liability  for 
negligence  of  the  latter  in  putting  up  a  prescription. 

Evidence:  pbivileoed  communications:  Waiver,  The  testimony 
of  a  party  on  cross-examination  as  to  communications  made 
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3  to  his  attending  physician  is  not  a  sufficient  waiver  of  the  priv- 
ilege of  the  patient  under  Code,  section  4608,  prohibiting  a  ' 

4  physician  from  testifying  to  confidential  communications  made 
by  a  patient  unless  waived  by  the  latter. 

Same.  The  fact  that  a  physician  was  called  by  plaintiff  on  a  former 
trial  to  testify  to  confidential  communications  made  by  plaintiff 
while  a  patient  of  the  physician  is  not  a  sufficient  waiver  of 
6  the  privilege  of  a  patient  under  Code,  section  4608,  prohibiting 
a  physician  from  testifying  to  confidential  communications 
made  by  a  patient  unless  waived  by  the  latter. 

Same.  The  fact  that  plaintiff  testified  on  a  former  trial  as  to  con- 
fidential communications  made  to  his  physician  is  not  a  suffl- 
6  cient  waiver  of  the  privilege  under  Code,  section  4608.  pro- 
hibiting a  physician  from  testifying  to  confidential  communi* 
cations  made  in  a  professional  capacity  unless  waived  by  the 
patient 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Monday,  May  27,  1901. 

The  defendants,  W.  D.  Sims  and  Greorge  C.  Sims,  are 
sued,  as  partners  doing  business  under  the  firm  name  of  the 
Sims  Drug  Company,  to  recover  damages  for  injury  alleged 
to  have  resulted  to  plaintiff  from  the  negligence  of  defend- 
ants in  putting  up  a  prescription  of  medicine  to  be  used  in 
plaintiff's  eye,  the  use  of  which  resulted  in  injury  to  the  eye 
and  loss  thereof.  Defendants  deny  the  negligence  alleged, 
and  aver  that  the  prescription  complained  of  was  filled  by  a 
skilled,  competent,  and  duly-registered  pharmacist  in  their 
employ.  Verdict  and  judgment  for  plaintiff  for  $900.  De- 
fendants appeal. — Afjli^med. 

Spurrier  &  Maxwell  for  appellants. 

Yemon  0.  Ford  and  Carr  d-  Parker  for  appellee. 

McClatn,  J. — I.  Appellants  contend  that,  having  em- 
ployed a  skillful,  registered  pharmacist,  they  are  not  liable 
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for  his  negligence,  if  any  there  was,  in  filling  the  prescrip- 
tion, and  cite  as  illustrations  cases  in  which  it  has 
1  been  held  that  a  railroad  company  contracting  with 

an  employe  to  furnish  surgical  aid  and  attendance 
in  case  of  accident  was  not  liable  for  the  negligent  acts  of  the 
surgeon  thus  selected  and  furnished,  if  due  care  and  dili- 
gence was  used  in  the  selection,  Maine  v.  Railroad  Co.,  109 
Iowa,  260,  and  that  a  bank  to  which  a  draft  is  sent  for  col- 
lection is  not  liable  for  the  negligence  of  the  notary  public 
to  whom  the  draft  is  delivered  for  protest  (First  National 
Bank  of  Manning  v.  German  Bank  of  Carroll  County,  107 
Iowa,  543).     These  cases,  we  think,  are  not  analogous.     It 
was  the  duty  of  the  railroad  company  by  express  contract 
in  the  one  case,  and  the  duty  of  the  bank  by  implied  contract 
in  the  other  case,  to  secure  for  the  other  party  professional 
services,  which  neither  the  railroad  company,  in  the  one  case, 
nor  the  bank,  in  the  other,  held  itself  out  as  competent  to  per- 
form.    The  railroad  company  did  not  pretend  to  be  a  sur- 
geon, nor  the  bank  to  be  a  notary.    But  these  defendants  did 
pretend  to  be  druggists,  and  held  themselves  out  as  able  and 
willing  to  fill  prescriptions.     Whether  they  performed  the 
services  individually  or  by  the  aid  of  an  employe  was  imma- 
terial.    The  master  who  undertakes  to  perform  a  service  is 
liable  for  the  negligence  of  his  servant  in  performing  the 
service  undertaken.  This  proposition  is  too  elementary  to  re- 
quire the  citation  of  authorities.     It  is  true  that  the  legisla- 
ture has  provided,  as  a  police  regulation  for  the  protection 
of  the  public,  that  no  one  who  is  not  a  registered  pharmacist 
shall  fill  prescriptions;  but  when  the  defendants  imdertook, 
as  a  part  of  their  regular  business,  that  the  prescription 
chould  be  filled,  it  was  wholly  immaterial  to  the  customer, 
so  far  as  defendant's  libality  was  concerned,  whether  the  pre- 
scription was  filled  by  one  of  the  defendants  or  by  an  em- 
ploye.   McCuhbin  v,  Hastings,  27  La.  Ann.  713.     In  Mar- 
tin V.  Temperley,  4  Q.  B.  298,  it  was  held  that  defendant 
was  liable  for  injury  done  by  barges  belonging  to  him  navi- 
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gated  by  persons  specified  by  statute  as  qualified  for  such 
purpose,  and  selected  by  defendant.    The  court  held  that  the 
statutory  limitation  of  defendant's  power  of  choice  did  not 
deprive  the  party  injured  of  a  remedy  against  him.     The  \ 
case  is  analogous  to  this,  and  the  decision  seems  to 

2  be  perfectly  reasonable.     We  think  in  this  case  de- 
fendant was  not  relieved  of  his  responsibility  as  em- 
ployer by  the  fact  that  he  was  required  by  statute  to  employ 
a  registered  pharmacist. 

II.  Plaintiff  claimed  that  his  eye  was  injured  by  lime 
falling  into  it  while  he  was  at  work  at  his  trade  as  a  plas- 
terer, and  that  the  application  to  it  of  a  preparation  secured 
from  defendants  on  a  prescription  so  a^ravated  the  injury 
that  its  removal  was  necessary.  When  Dr.  Amos,  the  special- 
ist who  performed  the  operation,  was  put  on  the  stand  by  de- 
fendants as  a  witness,  and  asked  to  state  what  was  said  to 
him  by  plaiatiff  with  reference  to  the  cause  of  the  injury 
to  the  eye,  his  testimony  was  excluded  by  the  court  on  the 
ground  that  such  communication  to  him  was  privileged,  un- 
der the  following  provision  of  the  Code:  "Sec.  4608.  No 
practicing  attorney,  counselor,  physician  or  surgeon  *  * 
*  *  shall  be  allowed,  in  giving  testimony,  to  disclose  any 
confidential  communication  properly  intrusted  to  him  in 
his  professional  capacity,  and  necessary  and  proper  to  en- 
able him  to  discharge  the  functions  of  his  office  according  to 
the  usual  course  of  practice.  *  *  *  Such  prohibition 
shall  not  apply  to  cases  where  the  party  in  whose 

3  favor  the  same  is  made  waives  the  rights  conferred.'' 
The  contention  of  appellants  is  that  plaintiff  had 

waived  his  privilege  with  reference  to  communications  made 
to  Dr.  Amos — First,  by  testifying  with  reference  to  the  same 
matter  on  the  same  trial ;  second,  by  testifying  as  to  the  same 
matter  at  a  former  trial  of  this  case;  third,  bv  calling  Dr. 
Amos  to  testifv  as  a  witness  with  reference  to  the  same  mat- 
ter  on  a  former  trial  of  this  case.  Evidence  of  the  testimony 
of  plaintiff  and  of  Dr.  Amos  on  the  former  trial  was  iutro- 
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duced  to  show  such  waiver.  With  reference  to  the  testimony 
of  plaintiff  on  this  trial,  it  is  urged  by  appellee  that  the 
matter  about  which  Dr.  Amos  was  asked  to  testify  was  gone 
into  by  plaintiff  only  in  answer  to  questions  on  cross-exam- 
ination, and  it  is  contended  that  this  did  not  (Constitute  a 
waiver,  while,  as  to  the  testimony  of  plaintiff  and  Dr.  Amos 
on  the  former  trial,  it  is  contended  that  nothing  done  on  one 
trial  will  amount  to  a  waiver  of  the  objection  to  evidence 
as  to  privileged  communications  when  they  are  attempted  to 
be  proven  on  another  trial  of  the  same  case.  The  section 
of  the  Code  above  set  out  constitutes  a  partial  statutory 
declaration  of  a  rule  of  evidence  which  was  recognized  at 
common  law  with  reference  to  privileged  communications 
to  attorneys,  but  in  this  respect  it  is  only  a  partial  declara- 
tion; for,  with  reference  to  attorneys,  as  well  as  physicians, 
it  relates  only  to  the  testimony  of  the  attorney  or  physician, 
whereas  the  common-law  rule  of  evidence  relating  to  com- 
munications to  attorneys  is  broader,  and  excuses  the  client 
also  from  testifying  as  to  such  communications.  It  was  not 
intended,  however,  by  this  partial  statement  to  limit  the 
common-law  rule  in  this  respect,  for  this  court  has  held  that 
the  client  is  still  entitled  to  claim  the  exemption.  Barker  v. 
Kuhn,  38  Iowa,  392.  Further  than  this,  the  provision  of 
the  Code  extends  the  privilege  which  at  conmion  law  was 
recognized  in  regard  to  conmiunications  between  client  and 
attorney  so  as  to  cover  communications  between  the  patient 
and  his  physician ;  and  we  have  no  doubt  that  it  was  intended 
to  extend  to  these  conmiunications  the  same  complete  pro- 
tection, not  only  as  to  physicians,  but  also  as  to  the  patient, 
which  by  common  law  was  recognized  in  regard  to  communi- 
cations between  client  and  attorney.  We  think  that  there 
is  no  question  but  that  the  patient  is  privileged  from  disclos- 
ing communications  made  to  his  physician,  although  the  stat- 
ute does  not  so  expressly  provide.  With  this  construction  of 
the  statute  in  mind,  we  now  proceed  to  determine  whether 
in  any  of  the  three  ways  above  specified  the  plaintiff  in  this 
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case  had  waived  the  privilege  of  insisting  that  Dr.  Amos 
should  not  testify  in  regard  to  the  communications  made  to 
him  in  his  professional  capacity.  It  is  proper  to  suggest 
further  that  the  statute  does  not  specify  what  shall  consti- 
tute a  waiver,  leaving  that  to  be  determined  by  the  general 
rules  of  evidence,  which,  without  statutory  authority,  had 
previously  been  recognized  as  applicable  to  communications 
between  client  and  attorney.    It  is  well  settled  that  the  client 

4 

or  patient  may  waive  his  privilege,  not  merely  by  failing  to 
make  objection  to  the  evidence  of  the  attorney  or  physician 
when  offered,  but  also  by  conduct  from  which  a  waiver  may 
be  imputed — such  as  by  himself  testifying  as  to  the  subject- 
matter  of  such  communications.  People  v.  Gallagher.  75 
Mich.  512  (42  K  W.  Rep.  1063)  ;  State  v.  Tall,  43  Minn. 
273  (45  K  W.  Rep.  449)  ;  Hunt  v.  Blackburn,  128  U.  S. 
464  (9  Sup.  Ct  Rep.  125,  32  L.  Ed.  488)  ;  McKinney  v. 
Railroad  Co.,  104  K  Y.  352  (10  K  E.  Rep.  544).  But  the 
testimony  of  the  client  or  patient  as  to  the  communication 
which  will  constitute  a  waiver  of  the  privilege  so  as  to  admit 
the  attorney  or  physician  to  testify  with  reference  thereto 
must  be  voluntarily  given;  for  the  privilege  is  that  of  the 
client  or  patient,  and  it  exists  in  his  favor  until  in  some  way 
abandoned.  N"o  doubt,  under  this  privilege,  the  client  or 
patient  may  refuse  to  answer  on  cross-examination  when 
asked  with  reference  to  the  privileged  communication.  Bar- 
ker V.  Kuhn,  38  Iowa,  392;  Bigles  v,  Reynolds,  43  Ind. 
112 ;  Hememvay  v.  Smithy  28  Vt.  701 ;  State  v.  White.  19 
Kan.  445  (27  Am.  Rep.  137).;  Duttenhofer  v.  State,  34 
Ohio  St.  91  (32  Am.  Rep.  362).    But  we  are  not  wil- 

4  ling  to  hold  that  the  failure  to  insist  on  this  privilege 
makes  the  testimony  which  he  may  give  on  cro3s-ex- 

amination  voluntary,  in  such  sense  as  to  constitute  a  waiver 

of  his  privilege  with  reference  to  the  communication  to  his 

attorney   or   physician.     In   McConnell   v.    City   of 

5  Osage,  80  Iowa,  293,  this  court  said  that  even  tlie 
voluntary  act  of  the  plaintiff  in  that  case, as  a  witness, 
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in  testifying  to  her  physical  health  at  a  particular  time, 
would  not  constitute  a  waiver  of  objection  to  testimony  by  her 
physician  as  to  communications  made  by  her  to  him  at  that 
time  showing  that  she  was  not  in  good  health,  and  that  the 
mere  fact  of  the  exclusion  of  the  physician's  testimony  might 
result  in  putting  the  condition  of  her  health  at  the  time  re- 
ferred to  in  a  false  light  before  the  jury  would  not  be  a  suf- 
ficient reason  for  implying  a  waiver.  And  it  was  further 
said  (and  this  is  especially  pertinent  to  our  present  inquiry) 
that  it  was  improper  to  ask  witness  on  cross-examination 
whether  she  was  willing  that  the  physician  might  disclose 
any  communications  which  she  had  made  to  him  with  refer- 
ence to  her  health.  Accordingly  it  was  held  that  the  pro- 
pounding of  such  a  question  to  the  witness  over  the  objection 
of  her  attorney,  and  to  w^hich  her  answer  was,  "No,"  consti- 
tuted error;  this  language  being  used:  "The  statute  jjives 
the  prohibition.  It  is  a  l^al  right,  and  the  party  should  no 
more  be  required  to  state  under  oath  that  he  did  not  want 
to  surrender  it,  than  any  other  legal-  right  he  possessed*  We 
think  a  fair  trial  requires  that  such  a  matter  should  not  even 
be  referred  to ;  that  the  jury  should  not  be  impressed  with 
the  belief  that  there  is  even  reluctance  to  giving  such  assent. 
The  subject-matter  of  such  a  waiver  has  no  place  for  refer- 
ence in  the  taking  of  testimony,  except  by  the  party  permitted 
to  make  it."  In  the  case  before  us  it  is  evident  that  any  ob- 
jection of  the  witness  on  cross-examination  to  testify  as  to 
the  communication  might  well  have  been  prejudicial,  and 
therefore  that  the  answer  of  the  witness  with  reference 
thereto  cannot  be  treated  as  a  waiver  of  the  privilege,  for  it 
is  essentially  not  voluntary.  If  counsel  saw  fit,  on  cross- 
examination  to  inquire  into  this  matter,  he  must  be  bound 
by  the  answer,  and  cannot  afterwards  claim  that  the  witness, 

by  answering  without  objection,  voluntarily  waived 
6  the  privilege.  As  to  the  testimony  at  the  former  trial, 

it  seems  to  us  that  the  waiver  resulting  therefrom 
should  be  confined  to  the  trial  in  which  the  waiver  is  made. 


282  Burgess  v.  Sims  Drug  Co.         [114  Iowa 

Our  statute  relates  to  the  giving  of  testimony,  not  to  the  pub- 
lication in  general  of  the  privileged  matter,  and  it  seems  to 
us  clear  that  any  waiver  resulting  from  the  giving  or  intro- 
duction of  testimony  on  a  trial  should  be  limited  to  that  trial, 
Briesenmeister  v.  Supreme  Lodge,  81  Mich.  525  (45  N.  W. 
Eep.  977)  ;  Grattan  v.  Insurance  Co.,  92  X.  Y.  274,  287 
(44  Am.  Rep.  372).  In  a  later  New  York  case  a  diiferent 
conclusion  was  reached  (McKinney  v.  Railroad  Co,,  104  N- 
Y.  352  (10  X.  E.  Rep.  544)  ;  but  we  do  not  agree  to  the  rea- 
soning in  that  case,  which  would  seem  to  lead  to  the  result 
that,  if  the  privileged  communication  is  in  any  way  mado 
public  by  the  patient,  the  privilege  is  waived  for  all  time, 
whereas  we  understand  to  be  well  settled  that  a  communi- 
cation to  a  third  person  by  the  patient  or  client  will  not  b^ 
a  waiver  of  the  right  to  insist  on  the  privilege  when  it  is» 
sought  to  have  the  disclosure  made  by  the  way  of  testimonv 
in  open  court.  Thus,  it  has  been  held  that  a  waiver  of  tho 
privilege  as  to  one  witness,  by  permitting  him  to  testify  as 
to  the  privileged  matter,  will  not  be  a  waiver  of  objection 
to  the  testimonv  of  another  witness  as  to  the  same  matter. 
Mellor  V.  Railway  Co,,  105  Mo.  455  (16  S.  W.  Rep.  849), 
See,  also,  Dotton  v,  Albion  Common  Council,  57  Mich.  575 
(24  K  W.  Rep.  786),  cited  in  McConnel  v.  City  of  Osage- 
80  Iowa,  293,  301. 

III.  Many  other  assignments  of  error  are  made  and 
argued,  some  of  them  relating  to  the  sustaining  of  objections 
to  hypothetical  questions  propounded  to  witnesses  called  as 
experts,  and  others  to  instructions  given;  but  a  discussion 
of  these  assignments  would  unduly  extend  this  opinion,  with- 
out substantial  benefit.  We  have  carefullv  considered  the  ob- 
jections  made,  and  find  them  to  be  without  merit. — Af- 
firmed. 
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Joseph  Plant  and  Maey  Plant,   Appellants,  v.   John 
Fate,  Maky  Ann  Thompson  and  Frank  Thompson. 

Use  of  Minor's  Unpartitioned  Lands:  LiAsn^iTY  of  step-fatheb  and 
MOTHER  fob:  Natural  Guardians.  Where  a  land  owner  dies, 
leaving  a  widow  and  minor  children,  and  the  widow  and  her 
second  husband  occupy  and  cultivate  the  land  and  support  the 
children,  in  a  suit  for  partition  after  the  children  are  of  age, 

1  the  widow  and  her  husband  are  chargeable  with  the  values  of 
the  use  of  each  child's  interest  during  his  minority,  since  the 
husband  is  not  a  tenant  in  common  with  the  children,  as  he 

2  had  no  interest  in  the  land;  and  under  Code  1873,  section  2241, 
providing  that  the  parents  are  the  natural  guardians  of  their 
children,  and  section  2243,  that  if  the  minor  has  property  either 
parent  may  be  appointed  guardian  to  manage  it,  it  is  the  duty 
of  the  widow  to  manage  the  property  for  their  interest 

Use  by  tenakts  in  common  :    Apportionment  of  taxes  paid.    Where, 
in  a  suit  for  partition,  two  of  several  tenants  in  common  hare 

3  occupied  and  used  the  whole  property  and  paid  the  taxes  there- 
on, the  amount  so  paid  should  be  divided  among  the  several 
tenants  in  proportion  to  the  interest  of  each  in  the  land. 

Partition:  apportionment  of  attorney's  fees.  Under  Code,  sec- 
tion 4261,  providing  that  in  actions  for  partition  of  real  estate, 
where  a  decree  ordering  partition  or  sale  is  rendered,  there 
1  shall  be  taxed  in  favor  of  plaintiff,  as  costs  in  the  case,  an  at- 
torney's fee,  it  is  error  to  decree  that  each  party  shall  pay  his 
own  attorney's  fees,  since  there  is  no  authority  for  apportioning 

4  the  attorney's  fees  as  provided  for  other  costs  by  section  4260, 
requiring  that  costs  of  partition  not  created  by  contest  shall  be 
paid  eventually  by  all  the  parties  in  proportion  to  their  in- 
terests. 

Appeal  from  Bremer  District  Court — Hon.  J.  F.  Clyde, 

Judge. 

Monday,  May  27,  1901. 

Action  in  equity  for  the  partition  of  certain  lands. 
Plaintiffs  ask  to  be  allowed  for  taxes  paid  and  improvement^ 
made  on  the  land  and  for  attorney's  fees.  Defendants  deny 
that  the  improvements  were  permanent,  allege  that  recovery 
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for  taxes  paid  prior  to  1893  is  barred,  and  they  ask  to  recover 
for  rents  and  profits  of  their  share  of  the  land.  Plaintiffs 
repliod  that  they  had  taken  care  of  and  supported  the  de- 
iendants  dohn  and  Mary  Ann  during  their  minority,  and 
that  the  same  was  worth  more  than  the  reasonable  value  of 
the  rent  of  their  share  of  the  estate.  Partition  was  ordered, 
and  the  court  found  "that  plaintiffs  had  the  entire  use  and 
occupation  of  such  premises  since  1877,  and  that  such  use 
and  occupation  has  exceeded  in  value  the  taxes  paid  by  them 
and  the  repairs  and  improvements  made  thereon,  and  there- 
fore plaintiff's  claim  for  taxes,  repairs,  and  improvements 
are  barred."  The  court  ordered :  "Plaintiffs  will  pay  their 
own  attorney's  fees.  Defendants  will  pay  their  attorney'^ 
fees."  The  other  costs  were  ordered  to  the  owners  of  tho 
premises  in  proportion  to  their  shares.  Plaintiffs  appeal. — 
Modified  and  affirmed. 

Sager  &  Sweet  for  appellants. 

L.  L,  Thompson  and  Wm,  B.  Pen'in  for  appellees. 

Given,  C.  J. — I.  John  Fate  died  intestate  in  1875, 
seised  of  the  land  in  question,  and  leaving  the  plaintiff  Mary, 
since  intermarried  with  plaintiff  Joseph  Plant,  his  widow, 
John  Fate,  Mary  Ann  Fate,  since  intermarried  with  defend- 
ant Frank  Thompson,  Jennie  Fate,  and  Laureta  Fate 
1  his  children  and  only  heirs,  survive  him.    Joseph  and 

Mary  Plant,  after  their  marriage,  in  1877,  went  t^ 
reside  upon  said  land,  taking  said  children  with  them,  and 
continued  to  reside  thereon  up  to  the  commencement  of  this 
action.  During  these  years  Mr.  Plant  cared  for  and  culti- 
vated the  land,  and  he  and  his  wife  provided  for  their  home 
and  for  said  children  as  parents  usually  do.  At  the  time 
they  went  upon  the  land  the  children  were  of  tender  years, 
being  aged  from  3  to  8.  The  children  remained  in  the  home, 
and  were  properly  cared  and  provided  for  by  the  plaintiffs 
imtil  they  grew  up  and  went  from  home  to  do  for  themselves- 
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The  plaintiff  Joseph  Plant  acquired  the  interest  of  Jennie 
Fate  November  28,  1892  and  of  Laiireta  Fate  January  14, 
1895.  But  two  questions  are  presented  on  this  appeal, 
namely,  should  the  plaintiff  Joseph  Plant  be  charged  with 
rent  ?  and  should  the  plaintiffs  be  required  to  pay  all  of  their 
attorney's  fees?  Xo  question  is  made  as  to  the  respective 
shares,  nor  is  any  now  made  as  to  Mr.  Plant's  right  to  be 
allowed  for  taxes  paid,  and  for  permanent  and  lasting  im- 
provements. iTfeither  are  the  plaintiffs  now  claiming  any- 
thing for  the  support  of  the  children.  The  first  and  import- 
ant question  is  whether  plaintiffs,  who  used  and  occupied 
the  land,  should  be  charged  with  rent  for  the  use  of  the  in- 
terest therein  of  these  appellees. 

II.  Appellants  cite  Reynolds  v.  Wilmeth,  45  Iowa, 
693,  and  other  cases,  to  the  effect  that  one  tenant  in  common 
is  not  liable  to  co-tenants  for  the  use  and  occupation  of  the 
common  property  in  the  absence  of  an  agreement  with  them 
to  pay  rent,  and  of  demand  from  them  to  surrender  posses- 
Gion,  unless  he  has  received  rent  for  the  property  from  a 
third  person.  See  Belknap  v.  Belknap,  77  Iowa,  71,  and 
cases  therein  cited.     "Tenancv  in  Common.     An  estate  in 

t 

common  exists  in  two  or  more  persons  where  there  is  unity 
of  possession,  but  each  hold  by  a  separate  title.    The  tenants 

mav  hold  bv  different  titles,  which  mav  vest  at  different 

•  •  • 

times,  and  the  times  of  enjoyment  be  different.  There  is 
no  right  to  survivorship,  but  each  share  may  be  freely  alien- 
ated by  will  or  deed,  and,  if  undisposed  of,  de- 
scends to  the  heirs  of  ths  tenant."  6  Am.  & 
Eng.  Enc.  Law,  892.  In  volume  2  at  page  105S, 
it  is  said:     "Tenants  in  common  are  two  or  more  persons 

who  hold  possession  of  any  subject  of  property  by  sev- 
2  eral  and  distinct  titles."     Mr.   Plant  had  no  title 

whatever  to  this  land  until  he  acquired  the  interest 

of  Jennie  in  November,  1892.    His  only  interest  prior  to  tha" 

s  time  was  the  inchoate  right  in  his  wife's  interest  in  the  land 

at  her  death — a  right  that  he  could  not  alienate.    He  was  not 
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a  tenant  in  common  from  1887  to  1892.  As  to  Mrs.  Plant, 
she  was,  under  the  law  as  it  then  stood,  the  natural  guardian 
of  her  children,  and  charged  with  the  care  of  their  property 
derived  from  their  father.  See  sections  2241-2243,  Code 
1873.  While  charged  with  this  trust,  it  was  her  duty  to  so 
use  the  property  as  to  derive  whatever  income  might  be  de- 
rived therefrom  for  the  benefit  of  her  children,  to  the  extent 
of  their  interest.  If  it  should  be  said  that  she  was  a  tenant 
in  conmion  with  the  children  during  their  minority,  still  she 
is  charged  as  such  natural  guardian  with  the  care  of  the  prop- 
er^, and  with  the  reasonable  value  of  its  use,  as  long  as  that 
interest  existed,  which  was  until  the  children,  respectively, 
became  of  age.  As  plaintiff's  used  the  property  together-, 
they  are  chargeable  with  the  reasonable  value  of  the  use  of 
each  child's  interest  therein  up  to  the  time  the  child  became 
of  age.  Mr.  Plant  became  a  tenant  in  common  upon  acquir- 
ing the  interest  of  Jennie  Fate,  Xovember  28,  1892,  and,  as 
the  guardianship  of  Mrs.  Plant  terminated  upon  the  chil- 
dren's attaining  majority,  she,  too,  became  a  tenant  in  com- 
mon with  them.  As  such  tenants  in  conmion,  they  would  b© 
entitled  to  be  allowed  for  permanent  improvements  made 
and  for  taxes  paid  on  the  property.  There  is  no  evidence 
showing  the  value  of  any  improvements  made  at  the  time 
of  the  commencement  of  this  action,  and  therefore 

3  nothing  can  be  alloweJ  on  that  account.     The  taxes 
paid  by  them  since  they  l)ecame  tenants  in  common 

amount  to  $86.15,  one-sixth  of  wbicli  should  be  charged  to 
each  of  the  defendants  John  Fate  and  Mary  Ann  Thompson, 
being  $14.35  to  each,  and  the  decree  will  be  modified  accord- 
ingly- 
Ill.  The  court  ordered  that  each  party  pay  its  own  at- 
torney fees.  This  division  of  the  attorney's  fees  is  not.  au- 
thorized. Under  section  4261  of  the  Code,  partition  beinp: 
ordered,  "there  shall  be  taxed  in  favor  of  the  plain- 

4  tiffs'  attorney,   as  costs,   in  the  case,  an  attorney't^ 
fee,"  etc.     There  is  no  authority  for  apportioning 
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this  attomey^s  fee,  as  may  be  done  with  other  costs,  under 
section  4260.  The  decree  of  the  district  court  will  be  modi- 
fied in  the  two  respects  indicated,  and  as  thus  modified  it  is 

AfFIBMED. 
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Appellants.  ^^  2g7 


ResclMion:  FRArDrxENT  pxtbchase.  Where  an  Insolvent  firm  exe- 
cuted mortgages  covering  its  entire  stock  to  a  bank,  which 
mortgages  were  not  recorded,  and  subsequently  purchased  goods 
of  plaintiff,  and  before  the  delivery  thereof  agreed  with  the 

1  bank  that  it  should  collect  all  accounts  of  the  firm,  and  apply 
the  proceeds  on  the  mortgages,  the  sellers  were  entitled  to  re- 
scind the  sale,  on  the  ground  that  the  purchase  was  with  the 
fraudulent  purpose  of  not  paying  for  the  goods. 

Electioi;  of  remedies.  An  insolvent  firm  executed  mortgages  cov- 
ering its  entire  property  to  a  bank,  which  were  not  recorded. 
Subsequently  the  firm  purchased  goods  of  plaintiff,  and  shortly 
afterwards  the  mortgages  were  filed.  Plaintiff  then  commenced 
suit  for  the  price,  but  afterwards,  on  ascertaining  that  the  debt- 

2  ors  had  been  insolvent  at  the  time  the  goods  were  purchased, 
and  that  the  mortgages  had  been  withheld  from  record,  com- 
menced replevin.  Held,  that  the  facts  estab^  ihing  the  fraudu- 
lent character  of  the  purchase  not  having  b€  .i  known  to  plain- 
tiff when  it  commenced  suit,  it  was  not,  by  he  commencement, 
of  such  suit,  prevented  from  electing  to  res*  .nd  the  sale. 

Appeal  from  Pottawattamie  District  Court, — Hon.  N.  W. 

Macy^  Judge. 

Monday,  :May  27,  1901. 

Action  in  replevin.  On  April  7,  1898,  Grantz  &  Gloe 
contracted  with  plaintiff  for  12  Moline  wagons,  6  boxes,  and 
2  top  boxes,  at  the  agreed  price  of  $706,  to  be  paid  for  in 
6,  8,  and  10  months,  and  these  were  delivered  at  Walnut. 

Iowa,  July  18th  of  the  same  year.  The  firm  had  exe- 
1  cuted    a    chattel    mortgage,    securing    payment    of 

$1,775,  covering  its  stock  in  trade  at  Walnut,  Iowa, 
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January  3d  previous,  to  the  German  Bank  of  that  place, 
and  on  the  same  day  a  similar  mortgage,  securing  payment 
of  an  equal  amount,  to  the  same  party,  on  like  property,  at 
Manning,  where  it  also  carried  on  an  agricultural  implement 
business.  May  6th  of  that  year  it  agreed  with  the  bank  that 
the  latter  should  hold  as  collateral  security  and  collect  all 
notes  and  accounts  of  the  firm,  and  receive  all  receipts  o^ 
sales  of  stocks,  and  apply  all  proceeds,  less  payment  for  heln 
and  Grantz's  necessary  expenses,  on  the  indebtedness  of  the 
bank,  which  was  done,  and  on  the  twenty-first  of  May  an- 
other mortgage  executed  in  pursuance  of  such  agreement, 
covering  all  firm  property.  All  these  mortgages  were,  by 
mutual  understanding,  withheld  from  the  records  until  Au- 
gust 9th,  when  Grantz  died.  The  following  day  plaintiff  be- 
gan suit  for  the  purchase  price,  aided  by  writ  of  attachment, 
which  was  levied  on  the  wagons  and  boxes  previously  taken 
under  other  writs.  An  action  in  replevin  against  the  sheriff, 
holding  the  property  by  virtue  of  the  levy  of  other  writs  of 
attachment,  was  subsequently  begun,  and  the  property  taken 
thereunder  August  20,  1898.  Thereafter,  September  7th, 
the  count  of  plaintiff's  petition  making  claim  for  the  pur- 
chase price  of  the  wagons  was  withdrawn.  On  the  petition 
of  the  Deering  Harvester  Company,  Grantz  &  Gloe  and  J- 
F.  Gloe  were  adjudged  bankrupts,  Xovember  29,  1898,  and 
Havestoek  duly  appointed  trustee  for  their  estate.  He  and 
the  sheriff  answer,  deny  the  right  to  rescind  the  contract  of 
sale,  and  aver  that  the  right,  if  it  existed,  had  been  waived. 
Trial  to  court,  and  judgment  for  the  plaintiff,  from  which 
the  defendants  appeal. — Affirmed. 

Flickinger  Bros,  for  appellants. 

Earl  &  McCahe  and  Benjamin  £-  Preston  for  appellee. 

Ladd,  J. — The  mere  insolvency  of  a  purchaser  is 
not  alone  ground  for  the  rescission  of  a  sale.  A  person  in 
that  situation  may  expect  to,  and  often  does,  meet  his  obliga- 
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tions.    But,  if  at  that  time  he  has  so  arranged  his  business 
as  that  he  can  have  no  reasonable  expectation  of  paying  for 
the  goods  bought,  then  the  fair  inference  is  that  the  pur- 
chase is  with  intention  not  to  pay,  and  this  amount  to  fraud 
justifying  rescission.      It  was  stipulated   that    Grantz    & 
Gloe,  dealers  in  agricultural   implements  at  Walnut  and 
Manning,  were  insolvent  from  and  after  April  1,  1898.  The 
wagons  and  boxes  in  controversy  were  ordered  from  plain- 
tiff April  7th  for  future  delivery,  but  not  shipped  until  July 
18th  of  the  same  year.  On  January  3, 1898,  that  firm  had  exe- 
cuted a  chattel  mortgage  to  the  German  Bank  of  Walnut, 
covering  its  entire  stock  in  trade  then  at  Walnut,  or  subse- 
quently to  be  acquired,  to  secure  the  payment  of  $1,775,  and 
on  the  same  day  a  like  mortgage  on  its  property  at  Manning 
securing  a  similar  indebtedness.     These  mortgages  were, 
through  a  mutual  understanding,  withheld  from  record  until 
August  9,  1898,  when  plaintiff  first  learned  of  their  execu- 
tion.    The  existence  of  the  mortgages,  covering  its  entire 
stock  in  trade,  in  connection  with  the  understanding  not  to 
Tecord,  disposes  of  the  appellants'  contention  that  the  mem- 
bers of  the  firm  had  no  knowledge  of  its  insolvency.    Indeed, 
as  they  were  in  personal  control  of  the  business,  it  is  not  per- 
ceived how  the  members  of  the  co-partnership  could  be  un- 
able to  meet  its  obligations  in  the  ordinary  course  of  trade, 
and  they  remain  ignorant  of  that  fact    As  said,  these  mort- 
gages covered,  not  only  their  entire  stock,  but  all  that  might 
be  subsequently  acquired;  so  that  when  the  purchase  was 
made  the  firm  knew,  not  only  of  its  insolyency,  but  that  by 
this  incumbrance  it  had  been  deprived  of  its  ability  to  pay 
out  of  the  proceeds  of  the  property  bought  or  any  other.     In 
addition  to  this,  it  appears  that  one  of  the  purposes  in  giv- 
ing the  mortgages,  together  with  another  subsequently  exe- 
cuted, was  to  have  the  bank's  aid  "to  clean  up  the  business  at 
Walnut."    As  insisted,  this  was  in  order  to  pay  its  debts,  but, 
tmfortunately  for  other  creditors,  those  due  this  bank  only. 
Vol.  114  la— 19 
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Moreover,  the  evident  motive  in  concealing  their  existence 
by  not  recording  was  the  fear  of  being  nnable  to  buy  on 
credit  because  of  the  well-founded  apprehension  that  per- 
sons in  such  a  situation  would  be  unlikely  to  meet  their  obli- 
gations. These  circumstances,  in  connection  with  the  ad- 
mitted fact  of  insolvency,  justify  the  court's  conclusion  that 
the  purchase  was  with  the  fraudulent  purpose  of  not  paying 
for  the  goods. 

II.     It  is  insisted,  however,  that  the  right  of  rescission 
was  waived  by  inatituting  suit,  aided  by  a  writ  of  attacb- 
mentj  for  the  purchase  price.     That  where  there  are  two 
remedies  based  upon  inconsistent  rights,  the  adop- 
2  tion  of  one,  with  full  knowledge  of  the  facts,  is  an  ir- 

revocable election  which  will  bar  resort  to  the  other, 
is  conceded.  See  Kearney  Milling  &  Elevator  Co.  v.  Union- 
Pac.  Ry.  Co.,  97  Iowa,  719 ;  Bank  v.  Dows,  68  Iowa,  460 ; 
Richards  v.  Sckrieber,  Conchar  &  Westphal  Co.y  98  Iowa* 
433;  Cracvford  v.  Nolan,  70  Iowa,  97.  But  plaintiff  is 
within  the  exception  intimated,  as  it  brought  suit  for  the  pur- 
chase price  in  ignorance  of  facts  indicating  fraud  in  obtain- 
ing the  goods.  It  appears  that  the  secretary  of  plaintiff  first 
learned  of  the  execution  of  the  mortgages  August  9,  1898; 
dispatched  an  agent  to  ascertain  the  facts  the  followinflr 
morning;  and  soon  afterwards  employed  an  attorney  at 
Avoca  to  sue  out  a  writ  of  attachment,  and  cause  it  to  b<* 
levied  on  such  property  of  Grantz  &  Gloe  as  he  thought 
proper.  Up  to  the  time  of  this  levy,  the  secretary  knew 
nothing  of  the  mortgages  save  their  existence,  and  that  they 
covered  property  of  the  firm,  and  was  not  advised  of  the  fact 
of  insolvency  further  than  indicated  by  their  execui 
tion.  Neither  did  he,  nor  the  attorney  or  agent  men- 
tioned, then  have  knowledge  that  the  wagons  and  boxes 
were  still  in  possession  of  the  firm,  or  that  ihe  mortgages 
were  withheld  from  record  by  agreement.  In  short,  they 
acted  in  ignorance  of  the  facts  establishing  the  fraudulent 
character  of  the  purchase.    True,  the  attorney,  as  a  ground 
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for  the  issuance  of  the  writ  of  attachment,  averred  the  goods 
were  procured  through  false  pretenses,  but  the  recoidi  conclu- 
sively shows  that  at  that  time  he  had  no  information  of  the 
above  matters.  The  levy  was  made  at  about  noon,  and  the 
information  attributed  to  the  attorney  and  agent  was  ac- 
quired after,  and  not  before,  the  levy,  as  contended  by  appel- 
lants. The  negotiation  for  settlement  satisfactorily  explains 
the  delay  in  dismissing  the  action  lor  the  purchase  price  and 
suing  out  the  writ  of  replevin,  especially  as  all  parties  were 
promptly  advised  of  the  election  to  rescind,  when  determdned 
upon  August  11,  1898. — Apfiemed. 


M.  Kosenheim  &  Son,  Appellants,  v.  Flais'ders  Sisters,      [^  gj 
N.  M.  Flandees,  Ella  Flandees  and  J.  W.  Flandees.  fir29i 

J31  186 

Praadalent  CoiiTeyaiieeR :  evidencb  establishes.  Defendant  was  '|^  ^ 
engaged  in  the  millinery  business  in  partnership  with  her  sis-  t4i 
ter,  and  she  also  conducted  a  like  business  individually  in  an- 
other  city.  Attachments  were  levied  on  the  firm  stock  and  de- 
fendant Immediately  executed  a  bill  of  sale  of  her  stock  to  her 
brother  for  the  express  consideration  of  $2,600,  and  telegraphed 
him  what  she  had  done.  There  had  been  no  previous  corre- 
spondence as  to  such  sale,  but  he  at  once  started  for  the  place 
where  the  store  was  and  took  possession  of  the  stock  She  was 
Indebted  to  him  on  a  noto  for  $900  which  he  turned  over  to  her. 
He  gave  her  $400  in  cash,  and  the  balance  was  made  up  by  his 
notes.  The  transfer  of  the  cash  was  made  in  the  presence  of  a 
third  party,  because  the  brother,  as  he  stated,  wanted  a  witness. 
On  taking  possession  of  the  store,  he  posted  signs  therein  to 
the  effect  that  the  store  belonged  to  him.  No  Invoice  was  made 
of  the  stock.  The  brother  had  never  seen  it  before,  and  he 
knew  nothing  of  the  millinery  business,  his  occupation  being 
that  of  a  common  laborer,  but  he  testified  that  some  months 
previously  he  had  endeavored  to  buy  the  stock.  Held,  the  con- 
veyance to  him  was  void. 

Appeal  from  Wapello  District  Court: — ^Hon.  F.  W.  Eichbl- 

BESGEE^  Judge. 
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Monday,  May  27, 1901. 

Plaintiff  firm,  being  a  creditor  of  Flanders  Sisters, 
a  co-partnership  composed  of  N.  M.  and  Ella  Flanders, 
brought  suit  upon  its  claim,  and  sued  out  a  writ  of  attach- 
ment, which  was  levied  upon  a  stock  of  millinery  goods  in 
Ottumwa.  Later  the  present  action  in  equity  was  brought  in 
aid  of  such  attachment ;  it  being  alleged  that  defendant  J.  W. 
Flanders  claimed  to  be  the  owner  of  said  goods,  but  that  the 
sale  to  him  was  fraudulent,  and  for  that  reason  void  as  against 
plaintiffs.  It  was  further  alleged  that  the  property  attached 
consisted  of  a  stock  of  millinery,  which  would  greatly  depre- 
ciate if  retained  long.  A  receiver  was  therefore  asked,  to  take 
charge  of  and  sell  the  same.  A  receiver  was  duly  appointed. 
In  due  time  trial  was  had  in  equity,  and  a  decree  rendered 
finding  J.  W.  Flanders  to  be  the  lawful  owner  of  the  prop- 
erty in  question,  and  ordering  the  receiver,  who  had  sold  the 
property,  to  turn  over  the  proceeds  to  him.  Plaintiff  firm 
appeals. — Reversed, 

McElroy  &  McElroy  for  appellant. 

Steck  &  Smith  for  appellees. 

Watebman,  J. — Flanders  Sisters  were  engaged  in  the 
millinery  business  at  Peoria,  111.,  and  the  defendant  IT.  M. 
Flanders  had  the  stock  in  question  at  Ottumwa,  where  she 
was  doing  business  on  her  individual  account.  Being  pressed 
by  creditors,  the  Peoria  stock  was  sold  to  an  employe,  and  a 
bill  of  sale  of  the  Ottumwa  stock  was  made  by  N.  M.  Flan- 
ders to  her  brother,  J.  W.  Flanders'  for  a  purported  consid- 
eration of  $2,500,  which  was  paid  in  a  manner  we  shall  have 
occasion  to  relate  hereafter.  On  the  day  following  the  deliv- 
ery of  this  bill  of  sale,  and  after  J.  W.  Flanders  had  taken 
possession  of  the  property,  plaintiff  firm  attached.  Two 
questions  are  presented  by  the  facts  for  solution:  (1)  Was 
the  sale  by  N.  M.  Flanders  to  her  brother  m^de  with  intent 
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to  hinder,  delay,  or  defraud  plaintiffs?  (2)  If  there  wa8 
fraud  on  the  part  of  N.  M.  Flanders,  what  was  the  relation 
of  J.  W.  Flanders  to  the  transaction  ?  Was  he  a  creditor 
seeking  merely  to  secure  his  claim,  or  was  he  in  the  nature 
of  a  purchaser  endeavoring  to  make  a  profit  out  of  the  prop- 
erty ? 

If  the  sale  was  made  by  N.  M.  Flanders  with  intent  to 
hinder  and  delay  plaintiffs,  it  was  fraudulent  on  her  part, 
and  could  be  avoided  against  any  purchaser  from  her,  even 
though  he  paid  full  value,  if  such  purchaser  bought  with  no- 
tice, either  actual  or  constructive,  of  the  grantor's  intent. 
Steele  v.  Ward,  25  Iowa,  535 ;  Kellogg  v.  Aherin,  48  Iowa, 
299 ;  Presi*m  v.  Turner,  36  Iowa,  671 ;  Bixhy  v,  Carskaddon, 
55  Iowa,  533 ;  Kelley  v.  Flory,  84  Iowa,  671.  The  grantee 
in  such  a  case  will  be  held  to  have  constructive  notice  of  the 
grantor's  intent  when  he  knows  of  8i;ich  facts  as  would  put  a 
man  of  ordinary  prudence  upon  inquiry  which,  if  pursued, 
would  lead  to  a  knowledge  of  the  grantor's  purposa  Jones 
V.  Hetherington,  45  Iowa,  681 ;  Williamson  v.  Wachenheim, 
58  Iowa,  277 ;  Spaulding  v.  Adams,  63  Iowa,  437 ;  Lyons  v. 
HamiUoHy  69  Iowa,  47.  This  is  the  rule  with  regard  to  a  pur- 
chaser, but  it  does  not  apply  to  a  creditor  seeking  security 
for  his  claim.  A  creditor  acting  in  good  faith  may  take  se- 
curity from  his  debtor,  even  tJiough  he  knows  there  are  other 
creditors,  and  that  the  effect  of  the  debtor's  action  will  be  to 
defeat  them.  Carson  v.  Byers,  67  Iowa,  606 ;  Crawford  v. 
Nolan,  70  Iowa,  97.  He  is  even  protected  in  such  case  al- 
though he  knows  the  debtor  is  prompted  by  a  fraudulent  in- 
tent. Chase  v,  Walters,  28  Iowa,  460 ;  Aultman  v.  Heiney, 
69  Iowa,  654;  Stroff  v.  Swafford,  81  Iowa,  695.  He  may 
lawfully  take  a  conveyance  that  secures  debts  due  to  others 
as  well  as  to  himself.  Oould  v.  Hurto,  61  Iowa,  45 ;  Roberts 
V.  Press,  97  Iowa,  475.  But  the  creditor  must  act  in  good 
faith ;  for,  if  he  takes  the  conveyance  for  the  purpose  of  aid- 
ing in  the  fraud,  it  is  void.  Richards  v.  Schreiber,  Conchar 
&  Westphal  Co.,  D8  Iowa,  422.    Or  if,  in  seeking  to  secure 
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kis  debt,  he  goes  father,  and  combines  the  character  of  a 
volunteer  purchaser  with  that  of  a  creditor  (that  is,  if  he 
buys  and  pays  partly  with  his  debt  and  partly  in  cash,  there 
being  no  necessity  for  his  so  doing  in  order  to  secure  his 
claim),  he  is  to  be  treated  merely  as  a  purchaser,  and  the 
rules  above  given  relating  to  a  purchaser  must  be  applied  to 
him.  Levy  v.  Williams,  79  Ala.  171 ;  Leinkauff  v.  FrenJcle, 
80  Ala.  136 ;  Carl  &  Tobey  Co.  v.  Beal  &  Fletcher  Grocer 
Co.,  64  Ark.  373  (42  S.  W.  Rep.  664)  ;  Oppenheimer  v. 
Ouchenheimery  39  Fla.  617  (23  South.  Rep.  9) ;  McDonald 
V.  Oaunt^SO  Kan.  693  (2  Pac  Rep.  871)  'jYoung  v.Stallings, 
6  B.  Men.  367 ;  McVeagh  v.  Baxter,  82  Mo.  518 ;  Black  v. 
Vaughan,  70  Tex.  47  (7  S.  W.  Rep.  604) ;  Dorrance  v.  Mc- 
Alester,  1  Ind.  T.  473  (45  S.  W.  Rep.  141).  There  is  one 
exception  to  this  last  rule,  where  by  agreement  the  purchaser 
applies  the  cash  in  payment  of  other  indebtedness  of  the 
grantor  the  sale  otherwise  being  fair.  Rankin  v.  Va/udvver, 
78  Ala.  562 ;  Ferguson  v.  Hall,  99  Ala.  209  (13  South.  Hep. 
302).  But  this  exception,  for  reasons  that  will  appear,  does 
not  apply  in  this  case. 

Having  settled  the  legal  principles  governing  transac- 
tions of  this  kind,  we  shall  now  take  up  the  evidence,  and 
ascertain  what  particular  rule  is  to  be  applied  to  the  parties 
here.  The  facts  that  we  shall  present  are  taken  wholly  from 
the  testimony  of  N".  M.  Flanders  and  J.  W.  Flanders.  Plain- 
tiffs' claim  of  over  $1,200  was  for  goods  sold.  The  purchase 
was  made  by  N.  M.  Flanders;  about  $800  worth  being  for 
the  Peoria  concern,  and  the  remainder  for  the  Ottumwa  store. 
The  goods  were  bought  in  September,  1896,  and  by  agree- 
ment the  bills  were  to  be  dated  October  15,  1896,  with  a 
credit  of  30  and  60  days.  About  the  eleventh  or  twelfth  of 
October,  1896,  the  stock  in  the  Peoria  sitore  was  attached  by 
creditors.  N.  M.  Flanders  was  there  at  the  time.  Just  be- 
fore the  att^iehment  was  levied,  she,  with  her  sister,  made  a 
bill  of  sale  of  the  stock  to  the  woman  who  did  the  trimming 
for  them,  and  whose  pay  was  in  arrears  some  four  or  five 
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"weeks.  The  witness  (N.  M.  Flanders)  cannot  say  how  much 
was  dne  to  this  person ;  nor  can  she  tell  the  indebtedness  of 
the  store,  or  give  the  value  of  the  stock,  although,  she  says  it 
would  have  been  worth  to  her  about  $3,500.  Afterwards  in 
her  testimony  this  witness  says  the  sale  of  Peoria  stock  was 
made  to  this  employe  in  consideration  of  wages  due,  and  also 
that  she  should  pay  the  indebtedness  of  the  concern.  In  f  ict, 
Rosenthal  &  Co.,  who  were  the  attaching  creditors,  got  all.. 
While  still  in  Peoria,  N.  M.  Flanders  executed  a  bill  of  sale, 
dated  October  9th,  of  the  stock  at  Ottumwa,  to  her  brother 
J.  W.  Flanders,  who  resided  and  then  was  at  Kansas  City, 
Mo.  This  she  sent  by  mail  to  Ottumwa  on  the  day  the  at- 
tachment was  levied  in  Peoria,  immediately  telegraphing 
her  brother  what  she  had  done.  There  had  been  no  previous 
correspondence  between  these  parties  about  such  a  sale.  The 
message  evidently  called  the  brother  at  once  to  Ottumwa,  In 
response  he  took  the  first  train  for  that  city,  arriving  on  the 
morning  of  the  thirteenth,  at  6 :15  o'clock.  He  was  met  at  the 
station  by  N.  M.  Flanders.  As  soon  as  the  postoiflBce  opened, 
he  obtained  the  bill  of  sale,  and  then  brother  and  sister  went 
to  a  hotel  to  complete  the  transaction.  The  consideration  of 
$2,500  was  paid  in  this  manner:  J.  W.  Flanders  held  his 
sister's  note  for  a  balance  of  about  $900,  borrowed  money. 
He  turned  this  over,  paid  a  bill  for  rent  $76.40,  $400  cash, 
and  gave  his  notes  for  the  remainder.  The  defendants  do 
not  a^rree  in  their  statements  as  to  what  was  paid.  N.  Tvl. 
Flandiers  fixes  her  indebtedness  to  her  brother  at  $900.  He 
claims  $1,200.  She  says  he  gave  her  his  notes  for  about 
$628 ;  he  says,  for  $904  and  some  cents.  But  for  our  pur- 
pose it  is  enough  to  say  that  the  consideration,  such  as  it 
was,  was  adequate  in  amount.  These  notes  of  J.  W.  Flanders 
were  afterwards  turned  over  by  N.  M.  Flanders  to  certain 
of  her  creditors,  but  plaintiffs  and  some  others  received 
nothing.  The  $400  cash,  so  far  as  appears,  was  retained  by 
N.  M.  Flanders  for  her  own  benefit  It  is  not  shown  that 
there  was  any  agreement  between  these  parties  that  the  notes 
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were  to  be  transferred  to  creditors.  The  disposition  of  this 
stock  left  X.  M.  Flanders  wholly  without  property,  and  bur- 
dened with'debts  which  she  could  not  hope  to  pay;  for,  ac- 
cording to  her  own  statement,  she  had  been  singularly  unfor- 
tunate in  business.  It  is  true,  there  is  an  attempt  to  show 
that  she  owned  a  house  and  two  lots  in  Kansas  City.  But 
this  attempt  is  an  utter  failure,  considered  as  an  effort  to 
prove  solvency.  Ite  only  effect  seems  to  be  to  discredit  the 
testimony  of  the  debtor.  Although  she  claims  to  have  owned 
this  property  for  some  time,  she  cannot  give  its  location, 
street,  or  number,  nor  does  she  know  in  whom  the  title  rests. 
Her  brother  seeks  to  help  her  out;  tells  where  the  property 
is  situated ;  says  title  is  in  his  mother,  who  holds  it  for  his 
sisters ;  that  there  is  a  $700  mortgage  on  it ;  that  it  ought  to 
bring  $2'000,  but  he  does  not  know  what  it  is  worth,  as  it  is 
almost  impossible  to  get  cash  for  property.  We  have  no 
difficulty  in  reaching  the  conclusion  that  N.  M.  Flanders 
was  insolvent  when  this  bill  of  sale  was  made.  There  are 
some  other  important  facts  which  we  shall  consider  in  con- 
nection with  the  question  of  J.  W.  Flanders'  motive,  intent, 
and  knowledge  It  is  suflSciently  shown,  already,  we  think, 
that  'N,  M.  Flanders  intended  by  this  transaction  to  defraud 
plaintiffs.  To  say  otherwise  would  be  equivalent  to  holding 
that  fraud  cannot  be  established  by  circumstantial  evidence, 
and  this  would  amount  to  a  holding  that  it  cannot,  in  any 
except  the  rarest  of  cases,  be  established  at  all.  It  is  seldom, 
if  ever,  susceptible  of  proof  by  direct  or  positive  testimony. 
We  need  not  comment  on  this  evidence.  It  carries  its  inter- 
pretation fairly  upon  its  face.  Every  act  of  N.  M.  Flanders, 
considered  in  the  light  of  surrounding  circumstances,  is  con- 
sistent only  with  the  conclusion  that  she  sought  to  put  her 
property  out  of  her  hands  to  defeat  anticipated  attachments. 
We  shall  proceed  with  the  evidence  relating  especially  to  J. 
W.  Flanders'  part  in  the  transaction.  He  says  that  some 
months  before  this,  when  N.  M.  Flanders  was  at  home,  in 
Kansas  City,  he  sought  to  buy  out  her  business  in  Ottumwa, 
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but  she  refused  to  sell.  He  had  worked  in  a  hide  and  wool 
store  at  one  time,  and  latterly  was  engaged  in  handling  lum- 
ber, driving  a  team,  and  doing  the  work  of  a  common  laborer. 
He  knew  nothing  of  the  millinery  business,  and  had  never 
been  in  Ottumwa  until  he  came  on  October  13th  in  response 
to  his  sister's  telegram.  Why  he  should  wish  to  go  into  this 
business  in  which  his  sister,  who  understood  it,  was  losing 
money,  he  does  not  explain.  Unexpectedly  he  receives  no- 
tice that  the  bill  of  sale  had  been  made  to  him  for  $2,500, 
and  he  goes  prepared  to  take  it.  There  was  no  invoice  made 
of  the  stock;  no  investigation  of  the  accounts  to  ascertain 
what,  if  any  ind»ebtedness  was  against  it  There  was  not 
even  an  inspection  of  the  goods  bought;  for,  if  the  parties 
went  to  the  store  at  all  before  the  purchase  was  completed, 
they  stayed  but  a  few  moments.  The  fact  is  that  no  time 
was  to  be  lost,  if  attachments  were  to  be  defeated.  The  pay- 
ment for  the  stock  was  made  in  the  hotel  office.  After  count- 
ing the  $400  cash,  J.  W.  Flanders  had  .the  clerk  of  the  hotel 
count  it  also,  in  order  to  have,  as  he  says,  a  witness  to  its 
payment,  though  materials  were  present  for  preparing  a  re- 
ceipt. He  was  taking  the  stock  of  $2,500  on  the  implied 
assurance  of  his  sister  that  it  was  worth  that  sum,  for  there 
is  no  evidence  that  she  ever  told  him  its  value,  but  in  this 
$400  transaction  with  her  he  needed  a  witness.  Is  it  not  a 
fair — yes,  the  only  conclusion  that  this  witness  was  wanted, 
not  against  his  sister,  but  against  the  creditors,  who  were  ex- 
pected soon  to  put  in  an  appearance?  Immediately  after 
breakfast  the  purchaser  took  possession  of  the  store,  and  his 
first  act  was  to  write  three  notices,  as  follows,  "This  stock  of 
goods  belongs  to  J.  W.  Flanders,''  and  post  them  in  different 
places  inside  the  room.  What  reason  was  there  for  this  un- 
usual  proceeding,  except  to  give  notice  to  creditors  ?  It  is 
true,  Flanders  says  he  was  advised  to  do  this  by  the  landlord ; 
but  why  act  on  such  strange  advice,  if  he  had  no  reason  to 
think  there  were  other  claims  against  the  stock  ?  It  is  tax- 
ing credulity  to  ask  one  to  believe,  in  the  face  of  these  ad- 
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mitted  facts,  that  J.  W.  Flanders  purchased  this  stock  ia 
good  faith.  Under  the  rules  of  law  we  have  given,  ho  must 
be  treated  as  a  purchaser,  and  held  to  have  notice  of  such 
facts  as  a  prudent  man,  under  the  circumstances,  ousrht  to 
and  Avould  have  discovered.  Any  prudent  man  would  have 
been  put  on  inquiry  by  the  facts  which  this 
purchaser  knew,  and  any  inquiry — even  the  slight- 
est— ^would  have  disclosed  the  grantor's  unlawful  pur^ 
pose.  We  go  further,  however.  Treating  J.  W. 
Flanders  in  this  transaction,  as  a  creditor  simply, 
and  we  think  the  testimony  clearly  shows  that  he  sought, 
under  pretense  of  securing  his  claim,  to  aid,  his  sister  in  hin- 
dering^ delaying,  and  defeating  plaintiffs.  The  sale  to  him 
must  therefore  be  held  fraudulent  and  void,  and  the  receiver 
should  be  ordered  to  pay  over  the  proceeds  in  his  hands  to 
plaintiffs  to  the  extent  of  their  claim,  with  interest,  after  de- 
ducting the  sum  for  expenses  and  receiver's  fees  allowed  bv. 
the  trial  court;  for,  having  participated  in  the  fraud,  J.  W. 
Flanders  is  not  entitled  to  protection,  oven  to  the  amount  of 
the  indebtedness  due  him.  Wilson  v.  Uorr,  15  Iowa,  489 ; 
Chapman  v.  Ransom^  4c4c  Iowa,  377. — Reversed. 


140    M  Addie  Cherry,  Appellant,  v.  The  T)es  Moixes  Leader, 

-     ^  Strauss  &  Dawson,    Samuel   Strauss   and   Axi^an 

^^    ^n  Dawson,  Appellees. 

Libel:  peivileqe:  Criticism  of  public  performance.  Plaintiff  and 
her  8i3tet*s  wete  giving  public  entertainments  as  singers,  danc- 
ers, reciters,  and  comedians,  singing  songs  and  reciting  pro- 
ductions composed  by  tliemselyes.  They  were  persons  without 
musical  or  dramatic  ability,  and  their  performance  was  childish 
8  and  ridiculous,  clausing  great  disorder  and  confusion.  Defend- 
ants published  in  their  newspaper  a  severe  and  satirical 
criticism,  holding  the  performers  up  to  ridicule.  Held,  In  an 
action  for  libel,  that  it  was  proper  to  direct  a  verdict  for  de- 
fendants, there  being  no  proof  of  actual  malice,  since,  as  the 
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article  was  concerning  a  public  performance,  It  was  quallfledly 
privileged,  even  though  written  In  ridicule  and  sarcasm  and 
exaggerated. 

Pleading  privileoe.    Where,  In  an  action  for  libel,  defendants  an- 
swered that  plaintiff  was  engaged  In  giving  public  performances 

1  as  a  singer,  dancer,  reciter,  and  comedian,  and  her  performances 
were  coarse,  and  farcical,  wholly  without  merit  and  ridiculous, 

2  and  the  alleged  libel  appeared  in  their  papers  as  a  criticism  of  the 
performance  and  to  expose  the  character  of  the  performance, 
written  In  a  facetious  and  satirical  style,  such  plea  was  one  of 
privilege. 

Practice:    dibecting  verdict.    A  motion  to  direct  a  verdict  should 

3  be  granted  where  It  clearly  appears  to  the  trial  judge  that  It 

4  would  be  his  duty  to  set  aside  a  verdict  In  favor  of  the  party 
on  whom  the  burden  of  proof  rests. 

Appeal  from  Polk  District  Court. — Hon.  C.  A.  Bishop^ 

Judge. 

Tuesday,  May  .28,  1901. 

Action  for  libel.  Trial  to  a  jury,  directed  verdict  for 
defendants,  and  plaintiff  appeals. — Affirmed. 

W,  JB.  Crosby  and  Spurrier  &  Maxwell  for  appellant 

James  C.  Hume  for  appellees. 

Deemer,  J. — The  action  is  predicated  on  the  publica- 
tion of  the  following  article:  ''Billy  Hamilton,  of  the  Ode- 
bolt  Chronicle,  gives  the  Cherry  Sisters  the  following  graphic 

write-up  of  their  late  appearance  in  his  town:    'EfRe 
1  is  an  old  jade  of  50  summers,  Jessie  a  frisky  filly  of 

40,  and  Addie,  the  flower  of  the  family,  a  capering 
monstrosity  of  35.  Their  long  skinny  arma.  equipped  with 
talons  at  the  extremities,  swung  mechanically,  and  anon 
waived  frantically  at  the  suffering  audience.  The  mouths 
of  their  rancid  features  opened  like  caverns,  and  sounds  like* 
the  wailings  of  damned  souls  issued  therefrom.  They  pranced 
around  the  stage  with  a  motion  that  suggested  a  cross  between 
the  danse  du  venire  and  fox  trot, — strange  creatures  with 
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painted  faces  and  hideous  mien.     EflSe  is  spavined,  Addie 
is  atringhalt,  and  Jessie,  the  only  one  who  showed  her  stock- 
ings, has  legs  with  calves  as  classic  in  their  outlines 

2  as  the  curves  of  a  broom  hajidle/  "    The  defendants 
pleaded  that  plaintiff,  with  her  sisters,  were  engaged 

in  giving  public  performances,  holding  themselves  out  to  the 
public  as  singers,  dancers,  reciters,  and  comedians ;  that  their 
performances  were  coarse  and  farcical,  wholly  without  merit, 
and  ridiculous;  that  the  Des  Moines  Leader  is  a  ncAVspaper 
published  in  the  city  of  Des  Moines,  which  the  other  defend- 
ants were  conducting,  and  that  the  article  appeared  as  a 
criticism  of  the  performance  given  by  plaintiff,  and  to  ex- 
pose the  character  of  the  entertainment ;  that  it  was  written 
in  a  facetious  and  satirical  stvle,  and  without  malice  or  ill 
will  toward  plaintiff  or  her  sisters.  This  is  clearly  a  plea  of 
privilege,  and  the  direction  to  the  jury  to  return  a  verdict  for 
defendants  was,  no  doubt,  on  the  th^ry  that  the  plea 

3  of  privilege  was  established.     That  it  was  published 
of  and  concemins:  plaintiff  in  her  role  as  a  public 

performer  scarcely  admits  of  a  doubt,  and  it  is  well  settled 
that  the  editor  of  a  newspaper  has  the  right  to  freely  criti- 
cise any  and  every  kind  of  public  performance,  provided 
that  in  so  doing  he  is  not  actuated  by  malice.  In 
other  words,  the  article  was  qualifiedly  privileged.  Goth 
r.  Pulsifer,  122  Mass.  238  (23  W  Rep  322);  Fry 
Bennet,  28  K  Y.  324;  Shurtleff  v.  Stevens,  51  Vt. 
501  (31  Am.  Rep.  698) ;  Dooling  v.  Publishing 
Co,,  144  Mass.  258  (10  N.  E.  Rep.  809).  The  occasion 
was  such  that  the  presumption  of  malice  arising  from 
the  publication  is  rebutted,  and  plaintiff,  in  order  to  recover, 
must  prove  actual  malice.  Nichols  v.  Eaton,  110  Iowa,  509. 
By  the  term  "actual  malice"  is  meant  personal  spite  or  ill 
will,  or  culpable  recklessness  or  negligence.  Such  malice 
may  be  shown  by  extrinsic  evid^once,  or  it  may  be  gathered 
from  the  publication  itself.  Nichols  v.  Eaton,  supra.  There 
is  absolutely  no  evidence,  outside  the  publication  itself,  tend- 
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ing  in  any  manner  to  show  malice ;  hence,  if  malice  be  found, 
it  must  be  from  the  article  published.  Ordinarily  publica- 
tion of  such  an  article  as  the  one  in  question  would  be  of 
it«elf  an  indicia  oi.  malice,  but  as  applied  to  the  facts  of 
this  case,  we  do  not  think  it  should  be  so  held.  Plaintiff  de- 
scribed the  entertainment  she  and  her.  sisters  gave,  in  part, 
as  follows:  "These  entertainments  are  concerts, — ^literary 
entertainments.  I  don't  sing  much.  The  others  do.  I  have 
recitations  and)  readings;  recite  and  read  in  costume.  In 
feminine  costumefi.  Dresses  as  long  as  I  have  on,  or  shorter. 
I  don't  wear  short  dresses.  Sometimes  I  have  wbom  men's 
clothes.  I  never  dance.  I  recite  essays  and  events  that  have 
^'»npened,  I  have  written  up  some  of  my  own.  I  hp^^  none  of 
them  with  me.  One  is,  'The  Modem  Young  Man ;'  the  other, 
'An  Event  that  Happened  in  the  City  of  Chicago.'  I  sing 
an  Irish  song, — an  Irish  ballad ;  also  a  eulogy  on  ourselves. 
It  is  a  kind  of  a  ballad  composed  by  ourselves.  I  help  the 
others  sing  it.  I  have  forgotten  it.  It  is  about  an  editor. 
In  the  chorus  I  walked  a  little  around  the  stage, — ^kind  of  a 
fast  walk.  A  cavalier  is  a  Spaniard,  I  believe.  I  represent 
a  Spaniard.  That  is  given  in  the  act  that  we  call  'The 
Gipsy's  warning.'  I  wear  my  bicycle  bloomer  rig.  Thev 
reach  to  my  knees,  and  are  divided  like  l^gings, — ^black 
legfirings  with  buttons  on  them.  I  wear  a  blue  blouse, — a  blue 
velvet  blouse.  Sometimes  red  and  sometimes  green.  I  have 
n»any  suits;  wear  them  in  turn.  The  leggings  are  always" 
bl^ck.  In  the  chorus  I  walked  a  little  around  the  stage, — 
kind  of  fast  walk  or  a  little  run.  Had  on  different  kind  of 
clothes, — ^mostly  silk.  We  bad  a  reproduction  of  the  per- 
formance called  'Trilby.'  The  singing  of  Ben  Bolt  by  my 
little  sister.  I  would  come  in  and  hvnnotize  her  in  a  farce 
way.  I  would  tell  the  audience  that  I  would  hvpnotiz*^  her 
while  she  would  sing.  I  didn't  appear  at  p.ny  show  without 
stockings.  My  little  sister  was  barefooted  in  one  act, — in 
very  long  dresses  to  her  ankles.  She  also  flnDears  in  a  long 
robe  in  a  tableau  clinging  to  the  cross.     'Cherries  ripe  and 
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cherries  red^  is  a  eulogy  song.    I  was  not  asked  to  repeat  only 
one  verse.     Q.     What  is  the  verse  ?    A.     'Cherries  red  and 
cherries  ripe,  the  cherries  they  are  out  of  sight,  cherries  ripe 
and  cherries  red,  Cherry  Sisters  still  ahead.'  '^    The  defend- 
ants' evidence  regarding  the  character  of  the  performance  is 
in  part  as  follows:    '^t  was  the  most  ridiculous  performance 
I  ever  saw.    There  was  no  orchestra  there.    The  pianist  left 
after  the  thing  was  half  over.    She  could  not  stand  the  racket 
and  left.    There  was  no  other  music,  except  vocal  music  from 
the  Cherrvs.     Thev  had  a  drum,  and  I  think  thev  had  cvm- 
bals.     As  near  as  I  can  recollect,  the  curtain  raised  at  the 
beginning,  and  the  Cherrys  appeared  and  gave  a  walk  around 
and  a  song.    I  think  it  was  'Ta,  ra,  ra,  Boom  de-ay.'    They 
read  essays  and  sung  choruses  and  gave  recitations,  inter- 
spersed with  the  remarks  that,  if  the  boys  didn't  stop,  the 
curtain  would  go  down.    One  young  man  brought  a  pair  of 
beer  bottles  which  he  used  as  a  y>air  of  glasses.  They  threat- 
ened to  stop  the  performance  unless  he  was  put  out,  but  he 
was  not  put  ouf,  and  they  didn't  stop.     When  the  curtain 
went  up  and  the  audience  shrieked  and  indulged  in  catcalls, 
and  from  that  time  one  could  hardly  hear  very  much,  to 
know  what  was  going  on,  to  give  a  recital  of  it.     There  was 
no  bad  language  used,  however.     When  Jessie  was  on  the^ 
stage  she  appeared  in  the  Trilby  act  in  bare  feet  and  short 
dresses.     She  was  asked  to  trim  her  too  nails,  and  such  ir- 
reverent remarks  as  that.     She  appeared  more  pleased  than 
anything  else.    They  had  a  washtub  scene.    I  think  EflSe  and 
Addie  appeared  with  bare  arm  showing  to  the  elbows,  which 
were  quite  prominent.     They  went  through  the  motions  of 
washiner,  singing  at  the  time.    There  was  another  piece  called 
*The  Gipsy's  Warning.'     One  of  the  sisters  appeared  in  a 
male  costume.    Then  there  was  a  song,  T[  want  to  be  an  edi- 
tor,' and  an  explanation,  accompanying  the  soncr,  that  an 
editor  down  at  Cedar  Eapids  insulted  them,  and  they  made^ 
him  pay  dearly  for  it.     The  song  was  too  jumbled  up  one- 
could  hardly  make  anything  out  of  it,  except,  TE  want  to  be 
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an  editor,  I  want  to  be  an  editor,'  whereupon  the  audience 
rose  as  one  man  and  called  on  me  to  stand  up.     I  did  not 
stand  up.    My  wife  was  there.     While  Jessie  sang  this  she 
was  rolling  her  eyes  and  swaying  her  body.    I  am  not  quali- 
fied to  pass  an  opinion  upon  the  merits  of  the  singing.    The 
discord  was  something  that  grated  on  one's  nerves.     There 
was  short  stepping  around  and  swaying  of  the  body.     They 
went  aroimd  the  sta^e  in  one  of  their  pieces, — I  cannot  say 
which, — sort  of  a  mincing  gait,  shaking  their  bodies  and 
making  little  steps.    TWh  ih  what.  maAfi,  ty|a  describe  it  as  a 
cross  between  the  danse  /7^/  ii^^'r'i>  pnrl  ^  fr^v  ^p^f     TViott  had 
their  hands  in  front  of  them  and  at  their  sides.     There  was 
a  tableau  at  the  close,  as  I  recollect.     Jessie  was  the  central 
figure  in  that  piece,  with  her  eyes  uplifted,  red  lights,  and 
so  on.    There  was  a  Hock  of  Ages.'    The  audience  was  talk- 
ing to  the  women,  and  they  (.the  Cherry  Sisters)  would  talk 
back.     They  would  say:     TTou  don't  know  anything.     You 
have  not  been  raised  well,  or  you  would  not  interrupt  a  nice, 
respectable  show.^    Nobody  left  during  the  performance  ex* 
cept  the  pianist."     In  the  li^ht  of  this  evidence,  and  some 
other  that  cannot  be  reproduced^,  the  trial  court  directed  a 
verdict  for  the  defendants.     We  are  now  asked  to  set  aside 
its  order  on  the  theory  that  the  question  of  malice  was  for 
the  jury.     This  is,  no  doubt,  the  correct  rule,  when  there  is 
substantial  evidence  of  actual  malice,  either  in  the  publica- 
tion itself,  or  in  the  facts  and  circumstances  surrounding  the 
transaction.     A  mere  scintilla  is  not  sufficient,  however,  to 
take  the  case  to  the  jury.    The  evidence  should  raise  a  prob- 
ability of  malice,  and  be  more  consistent  with  its  existence 
than  its  absence.     When  the  occasion  is  privileged  the  pre- 
sumption arises  that  the  publication  was  bona  fide  and  with- 
out malice,  and  it  is  incumbent  on  plaintiff  to  overcome  this 
presumption.     If,  from  defendant's  point  of  view/ strong 
words  seemed  to  be  justified,  lie  is  not  to  be  held  liable,  un- 
less the  court  can  say  that  what  he  published  was  to  some  ex- 
tent, at  least,  inconsistent  with  the  theory  of  good  faith. 
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These  rules  are  well  settled,  and  need  no  citation  of  authori- 
ties in  their  support  One  who  goes  upon  the  stage  to  exhibit 
himself  to  the  public,  or  who  gives  any  kind  of  a  perform- 
ance to  which  the  public  is  invited,  may  be  freely  criticised. 
IT?  may  be  held  up  to  ridicule,  and  entire  freedom  of  expres- 
sion is  guarantied  dramatic  critics,  provided  they  are  not 
actuated  by  malice  or  evil  purpose  in  what  they  write.  Fit- 
ting strictures,  saroasm,  or  ridicule,  even,  may  be  used,  if 
based  on  facts,  without  liability,  in  tke  absence  of  malice  or 
wicked  purpose.  The  comments,  however,  must  be  based  on 
truth,  or  on  what  in  good  faith  and  noon  probable  cause  is 
believed  to  be  true,  and  the  matter  must  be  pertinent  to  the 
conduct  that  is  made  the  subject  of  criticism.  Freedom  of 
discussion  is  guarantied  by  our  fundamental  law  and  a  long 
line  of  judicial  decisions.  As  said  in  the  Gott  Case,  suvm- 
the  editor  of  a  newspaper  has  the  right,  if  not  the  duty,  of 
publishing,  for  the  information  of  the  public,  fair  and  rea- 
sonable comments,  however  severe  in  terms^  upon  anything 
which  is  made  by  its  owner  a  subject  of  public  exhibition,  as 
upon  any  otker  matter  of  public  interest ;  and  such  a  publi- 
•  cation  falls  within  the  class  of  privileged  communications, 
for  which  no  action  will  lie  without  proof  of  actual  malice. 
See,  also,  Eastwood  v.  Holmes,  1  Fost.  &  F.  347 :  Paris  v. 
Levy,  9  C.  B.  (N.  S.)  342 ;  Donaghue  v.  Gajfy,  53  Conn.  43 
(9.  Atl.  Ken.  397)  ;  Carr  v.  Hood,  1  Camp.  355,  note.  Surely, 
if  one  makes  himself  ridiculous  in  his  public  performances, 
he  may  be  rfdiculed  by  those  whose  duty  or  right  it  is  to  in- 
f'^rm  the  public  regarding  the  character  of  the  performance. 
Cooper  V,  Stone,  24  Wend.  434.  Mere  exaggeration,  or  even 
gross  exasrereration,  does  not  of  itself  make  the  comment 
unfair.  It  has  been  held  no  lible  for  one  newspaper  to  say 
of  another,  "The  most  vulgar,  ignorant,  and  scurrilous  jour- 
nal ever  published  in  Great  Britain."  Heriot  v.  Stuart,  1 
Esp.  437.  A  public  performance  may  be  discussed  with  the 
fullest  freedom,  and  may  be  subject  to  hostile  criticism  and 
hostile  animadversions,  provided  the  writer  does  not  do  it 
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iis  a  means  of  promulgating  slanderous  and  malicious  accu- 
sations. O'Connor  v.  Sill,  GO  Mich.  175  (27  K  W.  Rep. 
13) ;  Davis  v.  Duncan,  L.  R.  9  C.  P.  396.  Ridicule  is  often 
the  strongest  weapon  in  the  hands  of  a  public  writer;  and, 
if  it  be  fairly  used,  the  presumption  of  malice  which  would 
otherwise  arise  is  rebutted,  and  it  becomes  necessary  to  in* 
troduce  evidence  of  actual  malice,  or  of  some  indirect  motive 
or  wish  to  gratify  private  spite.  There  is  a  manifest  distinc- 
tion between  matters  of  fact  and  comment  on  or  criticism  of 
undisputed^  facts  or  conduct  Unless  this  be  true,  liberty 
of  speech  and  of  the  press  guarantied  by  the  constitution  is 
nothing  more  than  a  name.  If  there  ever  was  a  case  justify- 
ing ridicule  and  sarcasm, — aye,  even  gross  exaggeration, — 
it  is  the  one  now  before  us.  According  to  the  record,  the 
performance  given  by  the  plaintiff  and  the  company  of  which 
she  was  a  member  was  not  onlv  childish,  but  ridiculous  in  th^ 
extrenie.  A  dramatic  critic  should  be  allowed  considerable 
license  in  such  a  case.  The  public  should  be  informed  as  to 
the  character  of  the  entertainment,  and,  in  the  absence  of 
proof  of  actual  malice,  the  publication  should  be  held 
4  privileged.    There  is  another  rule  of  general  applica- 

tion, now  well  known  to  the  profession,  that  is  in- 
volved, and  that  is  that  a  motion  to  direct  a  verdict  should  be 
sustained  when  it  clearly  appears  to  the  trial  judge  that  it 
Tvould  be  his  duty  to  set  aside  a  verdict  in  favor  of  the  party 
on  whom  the  burden  of  proof  Teste,  Meyer  v.  Houck,  85 
Iowa,  319. 

Viewing  the  evidence  in  the  light  of  the  rules  heretofore 
announced,  and  remembering  that  the  trial  court  had  the 
plaintiff  before  it  and  saw  her  repeat  some  of  the  perform- 
ances given  by  her  on  the  stage,  we  are  of  opinion  that  there 
was  no  error  in  directing  a  verdict  for  the  defendants. — Af- 
:fibmed. 
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Fbank  H.  Woodbury  v.  E.  B.  Zachaey,  Appellant  and 

Samuel  Reid. 

Assumption  of  Mortgage:  befobmation.  The  owner  of  land  exe- 
cuted  two  mortgages  thereon  for  |600  and  $150  respectively,  a 
subsequent  deed  thereof  containing  the  words,  "Subject  to  a 
mortgage  of  $600,  due  March  1,  1801,  and  the  grantee  assumes 
and  agrees  to  pay."  Such  grantee  then  conveyed  the  land,  the 
deed  containing  the  clause,  "Subject  to  a  mortgage  of  $600,  due 
in  five  years,  and  one  mortgage  of  $150,  payable  in  installments 
of  $15  every  six  months,  until  the  whole  amount  be  paid;  which 
sums  the  grantee  assumes  and  agrees  to  pay."  The  grantee 
testified  that  he  agreed  to  take  the  land  subject  to  the  $600 
mortgage,  and  to  pay  the  $150  mortgage,  but  not  to  pay  the 
former,  and  that  he  instructed  the  attorney  drawing  the  deed 
to  so  prepare  it.  The  attorney  testified  to  the  same  effect  and 
that  he  intended  to  word  it,  "Subject  to  the  $600,  and  assuming 
the  $150,  **  as  he  put  the  word  "and"  in,  and  that  he  always  said, 
"which"  where  the  word  "and"  is  when  he  made  a  deed  subject 
to  the  one  mortgage.  Such  evidence  was  uncontradicted.  Held^ 
that  the  intention  was  to  pay  only  the  $150  mortgage,  and  hence 
the  deed  would  be  reformed  to  correspond  to  the  intention. 

(/Lppeal  from  Jasper  District  Court. — ^Hon.  A.  E.  Dewey, 

Judge. 

Tuesday,  May  28,  1901. 

TnE  plaintiff,  tlie  owner  and  holder  of  a  mortgage  on 
lands  in  the  state  of  Kansas,  executed  bv  Harrv  Avlsworth, 
to  secure  an  indebtedness  of  $600,  brings  this  action  against 
defendants,  Zachary  and  Reid',  subsequent  grantees  of  said 
land,  to  charge  them  with  the  balance  due  on  said  mortgage 
debt,  alleging  that  they  separately  agreed  in  the  deeds  to 
them  to  pay  said  debt.  The  defendant  Zachary  alone  an- 
swered. He  denied  that  he  assumed  the  payment  of  said 
mortgage  indebtedness,  and  he  alleged  that  there  was  a  mis- 
take in  the  deed  to  him,  and  asked  that  the  case  be  trans- 
ferred to  equity,  and  said  mistake  corrected.     The  case  wa& 
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so  transferred  and  tried.  The  issues  will  more  fully  appear 
in  the  opinion.  Decree  was  rendered  in  favor  of  the  plain- 
tiff against  the  defendants,  R.  B.  Zachary  and  Samuel  Reid, 
for  $1,121.44.    The  defendant  Zachary  appeals. — Reversed. 

Guernsey  &  Granger  for  appellant. 

C  0.  McLain  for  appellee. 

Given,  C.  J. — I.  March  1,  1886,  Harry  Aylsworth, 
then  owner  of  the  land,  executed  the  mortgage  now  owned 
by  the  plaintiff,  and  on  or  about  the  same  day  he  executed  an- 
other mortgage  to  the  same  mortgagee  to  secure  the  payment 
of  $150.  On  the  eighteenth  day  of  November,  1890,  James 
H.  Zachary  and  wife,  for  the  recited  consideration  of  $3,000, 
executed  their  deed  for  said  land  to  the  appellant,  in  which 
deed,  immediately  following  the  description  of  the  land,  are 
these  words:  "Subject  to  a  mortgage  of  $600,  due  March 
first  (1st),  1891,  and  the  grantee  assumes  and  agreee  to 
pay."  Following  this  are  the  usual  covenants  as  to  title  to 
the  land,  "and  that  thev  are  free  from  incumbrance  except 
as  above  stated."  Plaintiff  alleges  that  afterwards,  and  on 
the  same  day,  R.  B.  Zachary  and  wife  executed!  to  Samuel 
Reid  their  warranty  deed  for  said  land,  said  deed  containing 
the  following:  "Subject  to  a  mortgage  of  $600,  drawing  7 
per  cent  interest,  due  in  five  years  from  March  1,  1886,  and 
one  mortgage  of  $150.00,  payable  in  installments  of  $15.00 
every  six  months,  until  the  whole  amount  be  paid;  which 
sums  the  grantee  assumes  and  agrees  to  pay."  In  answer 
to  this  the  defendant  Zacharv  admits  that  he  conveved  to 
Reid  by  warranty  deed  dated  on  or  about  the  eighteenth  day 
of  November,  1890,  "which  deed  this  defendant  admits  con- 
tained what  in  terms  purported  to  be  an  agreement  on  the 
part  of  the  grantee  therein  to  assume  certain  mortgage  in- 
debtedness upon  the  real  estate  conveyed  in  the  said  deed,  but 
as  to  whether  or  not  the  same  is  correctly  set  out  in  the  plain- 
tiff's amended  and  substituted  petition  this  defendant  has 
not  now  knowledge  or  information  sufficient  to  form  a  be- 
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lief."  On  the  eleventh  day  of  December,  1S03,  this  plaintiff, 
in  an  action  against  Samuel  Eeid  and  others,  not  including 
appellant,  obtained  a  decree  in  the  district  court  of  Clark 
county,  Kan.,  foreclosing  the  $600  mortgage,  and  upon  sale 
of  the  land  thereunder  a  sum  over  and  above  costs  was  real- 
ized, and  credited  on  the  judgment,  and  this  action  is  to  re- 
cover the  balance  due  on  said  mortgage  indebtedness. 

II.  It  ^vill  be  observed  that  the  language  in  the  deed  to 
appellant  upon  which  it  is  sought  to  charge  him  is  incom- 
plete, and  does  not  fully  express  the  agreement.  It  says: 
"Subject  to  a  mortgage  of  $600,  due  March  first  (1st),  1891, 
and  the  grantee  assumes  and  agrees  to  pay."  Appellee  con- 
tends that  it  is  the  $600  mortgage  that  appellant  agreed  to 
pay.  Appellant  contends  that  it  is  the  $150  mortgage  that  he 
agreed  to  pay,  and  that  by  mistake  it  was  omitted  to  add  to 
said  words  reference  to  said  $150  mortgage  as  the  one  he 
assumed  and  agreed  to  pay,  and  it  is  in  this  particular  that 
he  asks  to  have  the  deed  reformed.  The  deed  was  filled  up 
in  part  by  appellant  and  in  part  by  an  attorney,  Mr.  Balthis, 
who  wrote  the  words  we  have  quoted.  Appellant  testifies  as 
follows :  "I  agreed  to  take  the  $600  mortgage  subject  to  it, 
and  not  to  assume  the  payment  of  it.  The  balance  of  the 
$150  mortgage  I  assumed  and  agreed  to  pay.  *  *  *  I 
agrees!  to  take  the  farm  subject  to  the  mortgage  of  $600. 
*  *  *  I  told  Mr.  Balthis  I  wanted  him  to  prepare  the 
deed  from  my  brother  to  myself.  There  were  two  mortgages 
on  the  farm;  one  was  $600,  and  the  other  $150;  and  I 
wanted  Mr.  Balthis  to  draw  the  deed  so  I  would  not  be  held 
on  the  first  mortgage.  The  $150  mortgage  I  wanted  to  as- 
sume." Mr.  Balthis  testified :  "He  wanted  the  deed  drawn 
up  subject  to  $600,  and  agreed  to  pay  $150.  *  *  *  Well, 
I  intended  to  make  it  subject  to  the  $600  and  assuming  the 
$150.  *  *  *  I  undoubtedly  intended  to  insert  that,  as 
I  put  the  word  'and'  in  there,  and  I  always  say  'which'  where 
the  word  'and'  is  when  I  make  a  deed  subject  to  the  one 
mortgage."      This    testimony    stands    uncontradicted,    and 
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shows  the  true  agreement  and  mistake.  It  shows  what  was 
evidently  omitted  in  the  deed.  The  deed,  upon  its  face,  is 
incomplete.  It  fails  to  show  what  the  grantee  assumed  and 
agreed  to  pay,  and  this  evidence  without  contradiction  shows 
what  was  omitted.  The  plaintiff  fails  to  produce  any  evi- 
dence to  show  that  the  omission  was  other  than  as  claimed  by 
appellant,  or  what  the  omission  was.  It  is  argued  that,  as 
appellant  required  his  grantee,  Reid  to  assume  both  mort- 
gages, we  should  conclude  that  appellant  assumed  both  in  tak- 
ing his  title.  But  not  so.  It  may  well  be  questioned  whether 
Reid  assumed  more  than  the  payment  of  the  installments  of 
$15  every  six  months  until  the  $150  mortgage  was  paid.  We 
think  it  entirely  clear  that  the  appellant  is  entitled  to  a 
reformation  of  the  deed  to  him  so  as  to  show  that  he  assumed 
and  agreed  to  pay  only  the  $150  mortgage.  In  view  of  this 
conclusion,  other  questions  discussed  need  not. be  considered, 
as  it  follows  therefrom  that  the  plaintiff's  petition  should  be 
dismissed. — Reveksed. 


F.  H.  Mally,  Appellant  v.  P.  F.  Mally. 
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Motion  for  New  Trial:     what  is.    Where,  after  a  final  submission         122    58 
of  a  cause  ,the  defendant  filed  an  amended  motion,  supported  114   aool 

by  affidavits,  asking  that  the  submission  and  decree  be  set  aside  ^  ^^J 

and  that  he  be  permitted  to  introduce  additional  evidence,  on 

1  the  ground  of  surprise  and  newly-discovered  evidence,  which  are 
grounds  for  a  new  trial,  under  Code,  section  3755,  subdivisions 
3,  7,  the  court  had  power  to  grant  such  a  motion,  since  it  was 
one  for  a  new  trial,  and  not  one  to  re-open  the  case  and  permit 
the  introduction  of  further  testimony. 

Cumulative  evidence:  What  is  not.  In  a  suit  to  set  oft  plaintiffs 
interest  in  certain  land  and  quiet  his  title  thereto,  which  he 
claimed  to  have  purchased  with  the  proceeds  of  other  land, 
evidence  of  the  purchaser  as  to  the  price  at  which  such  other 

2  land  was  sold,  which  was  less  than  plaintifT  claimed,  and  in- 
sufllcient  to  enable  him  to  make  the  payment  as  claimed,  was 
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not  cumulative,  where  there  was  no  definite  evidence  on  that 
point  at  the  trial. 

Negligence.    The  purchaser  being  a  resident  of  a  distant  part  of 

the  state,  and,  in  correspondence  with   defendant  before  the 

3    trial,  having  never  said  anything  with  regard  to  the  purcliase 

price,  defendant  was  not  guilty  of  negligence  in  not  securing 

his  evidence  on  the  first  trial. 

Same.    Where  defendant  at  the  trial  knew  nothing  of  certain  ad- 
missions of  a  material  nature  made  by  plaintifE  to  a  witness, 
3    he  was  not  guilty  of  negligence  in  not  procuring  such  evidence, 
so  as  to  prevent  a  new  trial  on  the  ground  of  newly-discovered 
evidence. 

Appeal  from  Polk  District  Court. — Hon.  S.  F.  Proutt, 

Judge^ 

Tuesday,  May  28,  1901. 

One  Catherine  Mally  died  testate  on  September  21, 
1S98,  seised  of  two  tracts  of  land, — one  of  SO  acres,  and  the 
other  of  22  6-100  acres.  The  parties  hereto  are  sons  of  said 
Catherine  Mally,  who  in  her  will  gave  a  legacy  of  $600  to 
plaintiff,  and  all  of  her  real  estate  to  defendant.  It  is  claimed 
on  behalf  of  plaintiff  that  he  and  his  sister  purchased  the 
80-acre  tract  in  the  year  1865,  paying  in  equal  shares  there- 
for ;  that  at  the  same  time,  and  from  the  same  grantor,  Cath- 
erine Mally  purchased  the  22  6-100  acres ;  that  but  one  con- 
veyance was  made,  which  included  both  tracts,  and  that  was 
to  Catherine  Mally, — it  being  the  intention  of  plaintiff  and 
his  sister  that  their  mother  should  have  a  life  interest  in  the 
80-acre  tract.  It  is  plaintiff's  contention  here  that  he  is  the 
owner  of  one-half  the  80-acre  tract,  which,  as  he  asserts,  his 
mother  held  in  trust.  This  action  was  brought  in  equity  to 
have  his  interest  set  off  and  his  title  quieted.  There  was  a 
decree  for  plaintiff,  which,  upon  defendant's  motion,  was  set 
aside.  The  character  of  the  motion  will  be  considered  in  the 
opinion.    Prom  this  order  plaintiff  appeals. — Affirmed. 

E.  P.  Hudson  and  W.  D.  Evans  for  appellant. 

Brennan  &  Brennan  for  appellee. 
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Waterman,  J. — After  the  evidence  was  all  in,  the  court 
orally  announced  its  decision  on  the  merits  of  the  case,  which* 
was  in  plaintiff's  favor,  and  ordered  a  form  of  decree  pre- 
pared. In  conformity  therewith,  counsel  for  plaintiff  pre- 
pared a  decree,  which  was  duly  signed  by  the  judge 
1  on  the  eighteenth  day  of  March,  1899.    On  the  twen- 

ty-first of  March  defendant  filed  the  following  mo- 
tion, which  was  supported  by  aiffidavits,  the  nature  of  which 
we  shall  have  occasion  to  review  to  some  extent  hereafter: 
^'Comes  now  P.  F.  Mally,  the  defendant  in  the  above-entitled 
cause,  and  moves  the  court  to  set  aside  the  submission  and 
decree  entered  in  this  cause  on  the  18th  day  of  March,  A.  D. 
1899,  and  to  permit  the  defendant  herein  to  introduce  new, 
additional,  and  further  testimony  and  evidence  on  his  be- 
half, which  the  defendant  was  unable  to  produce  at  the 
former  hearing  of  this  cause,  and  in  support  of  this  motion 
refers  the  court  to  the  afiidavit  hereto  annexed  and  made  a 
part  hereof."  On  the  thirtieth  day  of  the  same  month  this 
motion  was  amended  as  follows :  "Comes  now  P.  F.  Mally, 
the  defendant  in  the  above-entitled  action,  and,  by  way  of 
amendment  to  his  motion  heretofore  filed  in  this  cause  to  set 
aside  the  submission  and  decree,  and  to  permit  this  defendant 
to  introduce  new,  additional,  and  further  testimony  in  said 
cause,  states  as  the  grounds  of  such  motion :  First,  surprise 
whreh  ordinary  prudence  could  not  have  guarded  against; 
second,  newly-discovered  evidence  affecting  materially  the 
substantial  rights  of  the  defendant,  and  which  he  could  not, 
with  reasonable  diligence,  have  discovered  and  pr'oduced  at 
the  former  hearing  of  this  cause.  Defendant,  in  further 
support  of  said  original  motion  and  this  amendment  thereto, 
also  refers  the  court  to  the  affidavits  of  George  A.  Troeger 
and  William  E.  Mallv,  which  said  affidavits  are  hereto  an- 
nexed  and  made  a  part  hereof."  There  was  no  objection 
made  by  plaintiff  to  the  filing  of  this  amendment.  Appel- 
lant insists  that  the  case  could  not  be  reopened,  after  the 
final  submission,  for  the  introduction  of  further  evidence, 
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and  cites  in  support  of  this  position  Dunn  v.  Wolf,  81 
Iowa,  688.  This  claim,  for  present  purposes,  may  be  con- 
ceded; and,  we  may  add,  the  fact  that  the  case  had  been 
finally  submitted  is  not  open  to  controversy.  But  does  the 
case  at  bar  come  within  the  rule  announced  in  Dunn  v. 
Wolf?  As  amended,  this  motion  was  one  for  a  new  trial. 
The  grounds  stated,  of  surprise  and  newly-discovered  evi- 
dence, are  statutory  grounds  upon  which  a  new  trial  may  be 
gi'anted.  Code,  section  3755,  subdivisions  3,  7.  We  are 
convinced  that  the  trial  court  so  treated  the  motion,  for  it 
did  not  merely  reopen  the  case  and  permit  the  introduction 
of  further  testimony;  it  set  aside  the  judgment,  and  left 
the  case  on  the  docket  for  another  trial.  Treating  the  mo- 
tion as  one  for  a  new  trial,  and  it  is  manifest  the  court  had 
power  to  grant  it  Was  it  justified  in  doing  so  ?  is  the  next 
question.  The  justification,  if  any,  is  to  be  found  in  the 
ground  of  newly-discovered  evidence.  It  seems  that  plain- 
tiff had  no  funds  when  he  claims  to  have  purchased  and 
paid  for  one-half  of  the  80-acre  tract  in  1865,  save  what  he 
obtained  from  the  sale  to  one  Troeger  of  some  land 

2  in  Clayton  county.     In  accounting  for  the  money 
paid  for  the  80  and  for  some  other  land  bought  at 

the  same  time,  and  what  was  paid  for  the  tract  bought  by  his 
mother,  whose  sole  means  came,  also,  from  the  sale  of  the 
Clayton  county  land,  plaintiff  claims  that  the  purchase  price 
of  that  land  was  $4,300.  A  part  of  the  new  evidence  con- 
sists of  the  testimony  of  the  purchaser  of  such  land  to  the 
effect  that  he  paid  but  $3,700  therefor.  If  the  amoimt  paid 
was  but  $3,700,  it  was  insufficient  to  enable  plaintiff  to  make 
the  payments  he  claims  to  have  made  out  of  the  funds  so 
received.  Certainly  this  testimonv  was  of  a  character  to 
make  it  admissible.  This  evidence  was  not  cumulative,  for 
there  was  no  testimony  on  the  trial  of  a  definite  or  admis- 
sible character  on  this  point.  The  evidence  of  a  brother  of 
the  parties  was  also  offered  as  to  admissions  made  by 

3  plaintiff.      These,   too,  were  of   a  material  nature. 
This  witness  had  testified  on  the  trial  upon  another 
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point,  but,  as  it  appears,  defendant  then  knew  nothing  of 
these  admissions.  It  is  claimed  that  defendant  was  negli- 
gent in  not  securing  this  evidence  on  the  first  hearing. 
Troeger  lived  in  the  northern  part  of  the  state,  and  defend- 
ant was  in  correspondence  with  him  before  the  trial,  but 
nothing  was  said  of  this  matter;  and  the  other  witness,  as 
we  have  said,  testified  on  another  subject  on  the  trial.  A 
large  discretion  is  vested  in  the  trial  court  in  matters  of  this 
kind.  We  are  slow  to  reverse  where  a  new  trial  is  granted. 
Murray  v.  Weber,  92  Iowa,  757,  is  quite  as  strong  a  case  as 
this  in  favor  of  the  appellant  on  the  matter  of  diligence, 
and  we  there  sustained  the  action  of  the  trial  court  in  set- 
ting aside  the  judgment.  Without  intending  to  express  an 
opinion  ts  to  the  weight  or  effect  of  the  testimony  in  this 
case,  we  may  say  that  in  some  of  its  features  it  was  peculiar ; 
and,  if  the  trial  court  was  not  satisfied  that  justice  was  done 
by  its  first  conclusion,  it  was  its  duty  to  take  the  action  it 
did. — Affikmed. 


Mt.  Yeknon  Stone  Company  v.  J.K.  Siieely  &  Co.  ei  al.. 

Appellants. 

Evidence:  what  is  not  pabol  VAftiANCE.  The  parties  contracted 
in  writing  that  plaintiff  would  furnish  defendant  a  specified 
amount  of  cut  stone,  of  certain  dimensions  and  quality  at  the 
place  and  time  therein  stated,  for  a  fixed  price  per  yard.     At 

1  the  same  time  they  agreed  orally  that  defendant  should  have 
a  derrick  ready  to  receive  the  stone  hy  a  specified  date;  that  with 
each  load  of  stone  delivered  plaintiff  would  furnish  a  ticket 

2  showing  the  measurement,  and  any  controversy  as  to  the 
measurement  or  the  quality  of  the  stone  should  be  settled  be- 
fore the  stone  was  used.  Held,  that  evidence  of  such  oral 
agreement  was  admissible  since  it  did  not  dispute  or  change 
the  written  contract  or  affect  any  of  its  terms. 

Appeal:  instruction  not  excepted  to:  Law  of  case.  Defendant 
failed  to  perform  an  agreement  to  erect  a  derrick  at  a  certain 
time  to  receive  and  unload  stone  furnished  by  plaintiff,  and 
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plaintiff  claimed  that  he  was  damaged  thereby.  Eyidence  in 
support  of  such  claim  was  admitted  over  defendant's  objection. 
3  The  court  charged  that  if  by  such  failure  plaintifE  was  delayed 
to  his  damage,  the  jury  should  find  for  the  plaintifE  for  such 
sum  as  damages  thereby  as  the  evidence  shows  plaintiff  suf- 
fered. Held,  that  where  the  record  does  not  show  that  defend- 
ant excepted  to  the  charge,  it  became  the  law  of  the  case,  ana 
the  ruling  of  the  court  in  the  admission  of  evidence  in  accord* 
ance  with  such  rule  will  not  be  reviewed. 

Appeal  from  Polk  District  Court, — ^Hon.  W.  F.  Conrad, 

Judge. 

Tuesday,  May  28,  1901. 

Plaintiff,  a  corporation,  brings  this  action  against 
the  defendant  co-partnership  and  the  members  thereof,  and, 
as  cause  of  action,  allies,  in  substance,  as  follows:     That 

these  parties  entered  into  a  contract  in  writing  on  the 
1  twenty-ninth    day    of    October,    1897,    as    follows: 

"This  agreement,  entered  into  this  day  between  J. 
R.  Sheely  &  Co.,  of  Des  "Moines,  Iowa,  party  of  the  first 
part,  and  the  Mt.  Vernon  Stone  Co.,  of  Mt.  Vernon,  Iowa, 
by  its  secretary  and  treasurer,  W.  E.  Plattner,  party  of  the 
second  part,  witnesseth,  that  the  party  of  the  first  part 
agrees  to  purchase  of  the  party  of  the  second  part  about 
three  hundred  and  Mtj  cubic  yards  (350)  bridge  stone  tor 
the  Sutliff  Ferry  Bridge  across  the  Cedar  river,  in  Johnson 
county,  lowa^ — stone  to  be  of  such  dimension  and  quality 
as  to  fill  the  specifications,  and  to  bo  satisfactory  to  engineer 
in  charge, — and  to  pay  party  of  the  second  part  for  said 
stone  at  the  rate  of  $6.25  (six  and  25-100  dollars)  per 
cubic  yard  for  stone  cut  and  delivered  on  wagons  at  bridge 
site.  Upon  delivery  of  each  one  hundred  yards,  the  party 
of  the  first  part  agrees  to  pay  the  party  of  the  second  part 
at  rate  of  $6.25  per  cubic  yard.  Party  of  the  second  part 
agrees  to  use  diligence  in  quarrying,  cutting,  and  delivering 
said  stone,  and  to  have  all  of  said  stone  delivered  to  bridge 
site  not  later  than  January  1st,  1898.     Unavoidable  delays, 
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bad  weather,  strikes,  to  be  cause  for  additional  time." 
Plaintiff  further  allies:  "That  a  part  of  said  contract  was 
oral,  and  that  the  oral  part  of  said  contract  was  as  follows, 
to  wit:  The  plaintiff  was  to  have  said  stone  cut,  dressed, 
and  measured  in  the  quarry,  and  to  give  to  the  haulers  a 
ticket  showing  the  number  of  yards  or  feet  in  each  stone, 
which  was  to  be  handed  to  the  defendants  or  their  employes 
or  agents  when  said  stone  was  unloaded  off  the  wagons  at 
the  bridge ;  and,  if  any  controversy  arose  as  to  the  number 
of  feet  or  the  quality  of  the  stone,  the  same  was  to  be  deter- 
mined before  said  stone  was  used  in  said  bridge.  That,  as 
a  further  part  of  said  oral  contract,  the  defendant  agreed-  to 
have  their  derrick  put  up  at  the  bridge  site  ready  for  un- 
loading said  stone  as  early  as  November  5,  1897,  for  the 
purpose  of  unloading  said  stone,  and  that,  in  violation  of 
said  agreement,  they  failed  to  procure  said  derrick  and  have 
it  ready  for  unloading  stone  until  on  or  about  the  29th  day 
of  Xovember,  1897."  That  by  reason  of  this  failure  plain- 
tiff was  damaged  to  the  extent  of  $200.  That  plaintiff  de- 
livered 312  4-27  cubic  yards  of  stone  according  to  contract 
That  said  stone  was  received  without  objection.  That  de- 
fendant paid  $1,600  thereon,  and  there  is  a  balance  of 
$350.92  due  thereon.  That  plaintiff  furnished  a  stonecutter 
to  work  for  the  defendants  to  the  value  of  $14.25.  Plain- 
tiff asks  to  recover  $565.17.  Defendants  answered,  admit- 
ting the  execution  of  the  written  contract,  and  denying  that 
there  was  any  oral  contract  entered  into.  They  admit  that 
they  paid  the  $1,600,  and  allege  that  the  amount  was 
$58.63  in  excess  of  the  amount  due,  and  ask  to  recover  that 
amounts  Thev  denv  that  plaintiff  furnished  them  with  a 
stonecutter,  and  deny  the  allegations  as  to  failure  to  fur- 
nish a  derrick,  and  as  to  the  damages  caused  thereby.  De- 
fendants, as  a  counterclaim,  alleged  that  the  stone  furnished 
was  not  according  to  contract  in  certain  particulars  speci- 
"^ed,  by  reason  of  which  defendants  were  compelled  to  incur 
other  expenses,  to  their  damage  in  the  sum  of  $88.95 ;  that 
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the  plaintiff  failed  to  deliver  the  stone  within  the  time 
agreed,  whereby  defendants  were  damaged  $1,000.  Defend- 
ants asked  judgment  for  $1,147.58.  Plaintiff  replied,  deny- 
ing generally  the  allegations  in  the  counterclaim.  Verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiff  for 
$465.07.     Defendants  appeal. — Affirmed. 

John  Newhurn  and  Mackenzie  &  Deivey  for  appellants* 

Chas.  W.  Kepler  for  appellee. 

Given,  C.  J. — I.     Evidence  offered  by  plaintiff  tend- 
ing to  show  the  oral  agreements  alleged  was  admitted  over 
defendants'  objections,  and  of  this  they  complain.     "The 
rule  is  elementary  that,  where  a  contract  is  reduced 
2  to  writing,  the  writing  affords  the  only  evidence  of 

the  terms  and  conditions  of  the  contract.  All  ante- 
cedent and  contemporaneous  verbal  agreements  are  merged 
in  the  written  contract.  The  law  will  not  allow  that  an 
agreement  in  such  case  may  rest  partly  in  writing  and 
partly  in  parol,  so  that  it  is  equally  inadmissible  to  add  to, 
take  from,  or  specifically  change  the  terms  of  the  written 
agreement  by  parol."  Kelly  v.  Railway  Co,,  93  Iowa,  445. 
In  Murdy  i\  SJct/les,  101  Iowa,  555,  we  said :  "It  is  well 
settled  that  a  contract  may  rest  partly  in  writing  and  partly 
in  parol,  and  that  in  such  cases  extrinsic  evidence  is  admis- 
sible to  establish  that  part  which  is  not  in  waiting."  We 
need  not  make  further  citations  as  to  these  familiar  and 
well-established  rules.  Mr.  Plattner,  after  denying  the 
written  contract,  was  permitted,  over  defendants'  objection, 
to  testify  that  at  the  time  of  making  his  written  contract, 
and  in  the  same  talk,  in  the  presence  of  the  defendant  Mr. 
Sheely  and  of  the  engineer,  George  Wyn,  the  following  oral 
contract  was  made:  That  defendants  Avould  furnish  a  der- 
rick within  10  days,  and  a  man  with  it,  to  receive  and  un- 
load the  stone  as  they  came  to  the  bridge  site,  and  that  there 
fihould  be  a  ticket,  the  same  as  a  paymaster's  ticket,  with 
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each  stone  or  load  of  stone,  showing  the  size  of  it,  to  be  given 
to  the  defendants.     This,  it  will  be  observed,  was  not  after, 
but  ^'at  the  time  of,  the  making  of  this  written  contract,  and 
in  the  same  talk ;"  and  therefore  it  is  insisted  that  it  was  in- 
admissible, under  the  rule  announced  in  Kelly  v.  Raihvay 
Co,,  supra.    There  may  seem  to  be  an  inconsistency  between 
this  and  the  rule  announced  in  Murdy  v,  Shyles,  supra,  but 
not  so  when  the  reason  for  and  the  scope  of  the  rules  are 
considered.      All    antecedent    or    contemporaneous    verbal 
agreements  as  to  matters  embraced  in  the  written  agreement 
are  merged  therein,   and   the  writing  is  conclusively  pre- 
sumed to  express  fully  the  agreement  of  the  parties  as  to 
such  matters ;  and,  as  to  them,  parol  proofs  that  would  vary, 
contradict,   add   to,  take  from,  or  specifically  change  the 
terms  of  the  written  agreement  are  inadmissible.     It  does 
not  follow  from  this  rule  that  the  parties  may  not  before  or 
at  or  after  the  making  of  the  written  agreement  verbally 
agree  as  to  matters  not  covered  by  the  writing.     In  this 
writing  the  parties  agreed  as  to  about  the  number  of  yards 
of  stone  to  be  furnished ;  the  use  thev  were  to  be  furnished 
for;  that  they  were  to  be  of  such  dimensions  and  quality  as 
to   fill    the   specifications,    and    to    be    satisfactory    to    the 
engineer;  the  time  within  which  delivery  was  to  be  made; 
the  price  to  be  paid  for  stone  cut  and  delivered  on  wagons 
at  the  bridge  site;  and  the  time  of  payments.     As  to  these 
matters  parol  evidence  is  inadmissible,  but  not  so  as  to  verbal 
agreements  not  covered  by  the  writing,  and  the  question  is 
in  this,  as  in  everv  case  where    both    written    and    verbal 
agreements   are   relied    upon,    whether   the   alleged   verbal 
agreements  will  vary,  contradict,  add  to,    take    from,    or 
change  the  written  agreement.     The  verbal  agreements  al- 
leged and  permitted  to  be  proven  that  the  plaintiff  was  to 
measure  the  stone  at  the  quarry,  and  give  tickets  showing 
the  measurements  to  the  teamsters  for  delivery  to  the  de- 
fendants, and  that  any  controversy  as  to  quantity  or  quality 
was  to  be  determined  before  the  stone  was  used  in  the  bridge, 
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and  that  defendants  agreed  to  furnish  a  derrick  for  unload- 
ing as  early  as  November  5,  1897.  The  written  contract  is 
silent  on  these  subjects,  and  there  is  no  evidence  of  custom 
as  to  when  or  how  stone  are  measured  or  unloaded,  that 
became  a  part  of  the  written  contract.  Plaintiff  was  to  de- 
liver "on  wagons  at  bridge,"  but  the  writing  is  silent  as  to 
how  the  unloading  was  to  be  done  or  measurements  made. 
We  think  the  alleged  verbal  agreements  do  not  tend  to  vary^ 
change,  or  modify  a  single  word  of  the  written  agreement,, 
and  that  they  are  not  inconsistent  therewith,  and  that  both 
may  be  enforced;  and  therefore  there  was  no  error  in  ad- 
mitting evidence  to  show  the  alleged  verbal  agreement 

II.     Plaintiff  claims,  as  an  item  of  damage  caused  by 
the  alleged  delay  in  furnishing  a  derrick  for  unloading  at 
the  bridge  site,  that  the  stone  prepared  for  delivery  could 
not  be  delivered   at  the  bridge  site,   and   in  consequence 
thereof  they  were  accumulated  in  the  quarry  so  as  to  pre- 
vent work  therein,  and  that,  to  be  ready  to  deliver  the  stone 
as  agreed,  plaintiff  had  to  keep  its  regular  force  on  pay  and 
unemployed  until  the  derrick  was  provided.     The  court  ad- 
mitted evidence  in  support  of  this  claim,  over  the  defend- 
ants' objection,  and,  after  stating  the  claim  to  the  jury  in- 
structed as  follows:     "If  you  find,  by  a  preponderance  of 
the  evidence,  that  part  of  the  oral  contract  was  that  defend- 
ant was  to  provide  said  derrick  by  the  5th  day  of  IJs'ovember, 
and  you  further  find  that  defendant  did  not  provide  said 
derrick  until  about  the  20th  day  of  Xovember,  and  that 
thereby  plaintiff  was  delayed  in  the  work  of  getting  out 
stone  and  delivering  the  same,  to  his  damage,  you  will  then 
find  for  plaintiff  for  such  sum  as  damages  on  that  account 
as  the  evidence  shows  plaintiff  suffered,"    Appellants'  coun- 
sel say:     "Our  contention  is  that  the  appellee  should  have 
complied  with  the  contract  on  their  part.     They  should,  teti 
days  after  the  execution,  have  begun  thei  delivery  of  stone  on 
wagons  at  the  bridge  site.    If  J.  R.  Sheely  &  Co.  had  failed 
or  refused  to  receive  them,  then  the  Mt  Vernon  Stone  Com- 
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pany  should  have  unloaded  the  stone  themselves  from  tlie 
wagons,  and  the  cost  of  unloading  them  would  have  consti- 
tuted their  measure  of  damage."     Appellee,  in  an 
3  amendment  and  denial  of  appellants'  abstract,  says: 

"The  appellee  denies  that  the  defendants  excepted 
or  objected  to  any  of  the  instructions  given  to  the  jury  at 
the  time  they  were  given  or  at  any  subsequent  time."  Ap- 
pellants have  failed  to  file  any  denial  of  appellee's  amend- 
ment to  abstract,  or  any  transcript  in  support  of  their  ab- 
stract, and  therefore  this  denial  must  be  taken  as  true ;  and 
it  follows  therefrom  that  we  may  not  consider  the  objections 
now  made  to  instructions.  As  the  instructions,  including  the 
one  quoted  above,  became  the  law  of  the  case,  there  was  no 
prejudicial  error  in  admitting  the  evidence  in  support  of 
the  plaintiiFs  claim  as  to  the  damages  caused  by  delay  in 
furnishing  the  derrick. 

III.  Defendants  insist  that  the  verdict  was  the  result 
of  passion  and  prejudice,  and  that  the  jury  must  have  ig- 
nored the  testimony  offered  by  them.  We  have  examined 
the  evidence  in  the  light  of  defendant's  argument,  and  reach 
the  conclusion  that  the  complaint  is  not  well  founded.  We 
will  not  discuss  the  evidence.  It  is  sufficient  to  say  that  we 
think  it  supports  the  verdict.  What  we  have  said  disposes 
of  all  questions  properly  before  us  for  consideration,  and 
leads  to  the  conclusion  that  the  judgment  of  the  district 
court  must  be  affirmed. 


R.  Becker  &  Degen,  Appellants,  v.  Fred  Staab.  ._  ^ 

Replevin:    election  to  take  money  judgment:     Damages.    Whore       jii 
defendant  in  replevin  elected  to  take  a  money  judgment,  lie  was        ^ 

1  entitled  to  the  value  of  the  property  at  the  time  it  was  taken,  and 
legal  interest  therectA  to  the  date  of  judgment,  hut  damages  for 
expenses  in  preparing  to  defend  the  case  after  the  property  was 
taken  were  erroneously  allowed. 
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Identification  of  mortgaged  property:  Partial  recovery.  Where 
plaintiff  in  replevin  claims  under  a  chattel  mortgage  on  certain 
cattle,  and  the  question  at  issue  was  as  to  tne  identity  of  the 
2  cattle,  plaintiff  was  entitled  to  an  instruction  that,  if  he  failea* 
to  identify  all  the  cattle  taken  as  covered  by  the  mortgage,  he 
could  recover  such  animals  as  he  was  able  to  show  were  de- 
scribed and  included  in  it. 

Appeal  from  Jones  District   Court. — ^Hon.   William   G. 

Thompson,  Judge. 

Tuesday,  May  28,  1901. 

Action  in  replevin  for  certain  cattle,  under  a  chattel 
mortgage  held  by  plaintiffs,  which  was  duly  recorded.  There 
was  a  jury  trial,  and  verdict  awarding  the  property  to  de- 
fendant, fixing  the  value  at  $300,  and  damages  at  $33.  De- 
fendant electing  to  take  a  money  judgment,  it  was  accord- 
ingly rendered  in  his  favor  for  the  amoimts  stated.  Plain- 
tiffs appeal. — Reversed, 

B,  E.  Rhinehart  and  J.  W.  Doxsee  for  appellants. 

Ellison,  Ercanhaclc  &  Lawrence  and  C  IF.  Kepler  for 
appellee. 

Waterman,  J. — As  damages  for  the  wrongful  taking 
of  the  property  under  the  writ,  defendant  was  allowed  to 
testify  that  he  spent  about  12  days  in  consulting  counsel 

and  otherwise  preparing  to  defend  the  case ;  that  his 
1  time     was     worth     $1.50     per     day;      and     that 

he  paid  out  for  board  and  other  expenses 
during  the  time  between  $15  and  $20.  On  this  evi- 
dence, the  jury  •made  its  allowance  of  $33  damages. 
The  measure  of  damages  in  replevin  differs  when  the 
defendant  takes  judgment  for  the  return  of  the  property 
from  what  is  allowed  where  a  money  judgment  is  elected. 
Romberg  v.  Hughes,  18  Neb.  579  (26  X.  W.  Rep.  351); 
Just  w^Porter,  64  Mich.  565  (31  X.  W.  Hep.  444).  There 
is  some  language  in  Cooh  i\  Hamilton,  67  Iowa,  394,  which 
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might  at  first  glance  seem  to  conflict  with  the  doctrine  an- 
nounced, but  it  does  not  do  so  in  fact.     The  question  in- 
volved in  that  case  was  not  as  to  the  measure  of  damage, 
but  as  to  whether  a  plaintiff  in  replevin  who  failed  to  secure 
possession  of  the  property  and  took  a  money  judgment  was 
entitled  to  anything  in  addition  to  the  value  of  the  property 
taken.    This  was  also  the  proposition  ruled  upon  in  Hasted 
v.  Dodge,  35  X.  W.  Hep.  462  (not  reported  officially).    See, 
also  same  case  in  39  X.  W.  Eep.  668.    In  the  Michigan  case, 
above  cited,  the  rule  of  damages  is  thus  stated :  "The  suit  in 
replevin  proceeds  upon  the  theory  of  adjudicating  the  rights 
of  the  parties  as  they  were  at  the  date  of  the  issue  of  the 
writ.     In  the  present  case  the  value  of  the  property  was 
proven  of  that  date.     If  the  defendant  elects  to  take  the 
value  of  the  property,  he,  in  effect,  thereby  makes  a  sale  of 
it  to  the  plaintiff  at  the  date  of  its  taking,  and  its  value  at 
that  time,  with  interest  up  to  the  dat^  of  the  verdict,  is 
certainly  a  fair  compensation.     If  he  prefers  to  take  the 
property  and  the  value  of  its  use  while  detained,  he  can  do 
80.    There  is  no  justice  in  his  taking  the  value  of  the  prop- 
erty,— selling  it  to  the- plaintiff  against  his  will, — and  also 
charging  him  with  the  use  of  it  in  addition."     See,  also 
Bigelow  v.  Doolillle,  36  Wis.   115;  Romberg  v.  Hughes, 
supra;  3  Sutherland  Damages,  560;  Hanselman  v.  Kregel, 
60  Mich.  552  (27  K  W.  Eep.  682),  and  numerous  cases 
citel   therein.     When   defendant  elected  to  take  a  money 
judgment  herein,  he  was  entitled,  in  the  matter  of  damages, 
to  interest  thereon  from  the  date  when  the  cattle  were  taken 
up  to  the  date  of  judgment  at  6  per  cent,  and  to  nothing 
more. 

Defendant  makes  in  his  argument  an  offer  in  substan- 
tially these  terms:  That  if  this  court,  on  investigation, 
finds  the  judgment  too  large,  he  will  remit  the  excess  that 
may  be  found  over  $300.  Whatever  right  defendant  might 
have  under  this  offer,  were  this  the  only  question  in  the  case, 

Vol.  114  la— 21 
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we  need  not  say.  His  right  to  avail  himself  of  the  offer  as 
made  is  disputed.  But,  as  we  find  the  case  must  be  reversed 
on  another  ground,  we  need  not  follow  counsel  in  their  dis- 
cussion of  this  branch  of  the  case. 

II.     The  cattle  were  described    in    the    mortgage    as 
"short  yearling  steers,  of  various  colors,  branded  ^5'  on  right 
hip,  and  notch  cut  out  of  the  right  ear,P\."    It  ?s  apparent 
that  the  age  was  but  approximately  given,  and  the 
2  brand  and   earmarks  were  the  means  of  identifica- 

tion. It  was  by  these  marks  that  plaintiffs'  witnesses 
claimed  to  recognize  the  animals.  On  the  trial  evidence  was 
given  in  defendant's  behalf  to  show  that  two  of  the  animals 
taken  under  the  writ  were  bulls,  and  that  they  were  altered 
by  him  after  his  purchase  of  them  from  from  Ernst,  who 
was  the  maker  of  the  mortgage  held  by  plaintiffs.  Plain- 
tiffs asked  an  instruction  to  the  effect  that,  if  they  failed  to 
identify  all  the  cattle  taken  as  covered  by  the  mortgage,  yet 
they  might  recover  such  animals  as  they  were  able  to  show 
were  described  and  included  in  it.  A  form  of  verdict  for 
a  partial  recovery  by  plaintiff  was  also  submitted,  and  a 
request  made  that  it-be  given  the  jury.  The  court  ruled 
against  plaintiffs  in  both  of  these  matters,  and  the  case  went 
to  the  jury  upon  the  apparent  theory  that  one  or  the  other 
of  the  parties  was  entitled  to  all  the  property  in  dispute. 
Defendant  seeks  to  uphold  this  action  of  the  court  on  the 
ground  that  the  evidence  was  the  same  as  to  all  the  animals 
involved.  But  this  is  not  correct  The  testimony  as  to  two 
of  them  differed  in  character  from  that  relatins:  to  the 
others.  Defendant  admitted  that  all  the  cattle  in  question 
were  purchased  by  him  from  Ernst  the  chattel  mortgagor* 
To  meet  the  attempted  identification  by  plaintiffs,  some  evi- 
dence was  given  on  defendant's  part  as  to  the  approximate 
ages  of  the  animals,  but  mainly  as  to  marks  and  brands. 
With  relation,  however,  to  two  of  the  animals,  it  was  shown, 
as  we  have  said,  that  when  purchased  they  were  bulls,  and 
not  steers.     There  was  some  warrant  for  the  jury  finding 
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for  plaintiffs  as  to  all  the  cattle  claimed  save  these  two  head. 
The  court  should  therefore  have  given  the  fifth  instruction 
asked  by  plaintiffs,  and  the  form  of  verdict  of  which  we 
have  spoken.  Some  other  matters  discussed  are  not  likely 
to  arise  on  another  trial.  For  the  error  mentioned,  the  judg- 
ment is  REVERSED. 


State  Bank  of  Indiana,  Appellant,  v.  Marvin  J.  Gates.   ^^4'  3^ 

False  Representations:  future  events:  Want  of  consideration,  __  ^-. 
At  the  time  defendant  agreed  to  purchase  stock  in  a^  corpora-  '^7  aoa 
tion  and  give  his  notes  therefor,  the  agent  of  the  owner  of  the  bjj  ^ 
stock  represented  that  such  owner  would  not  sell  or  negotiate  142  197 
the  notes,  that  defendant  would  not  he  called  on  to  pay  the 

1  notes,  except  out  of  the  profits  and  dividends  of  the  stock,  that 
such  owner  would  secure  contracts  for  and  plant  a  specified 

2  amount  of  hedges  and  assign  the  contracts  for  the  payment 
thereof  to  such  corporation,  and  that  the  hedges  would  grow  and 

3  make  good  fences.  The  notes  were  assigned  to  plaintiff,  the 
hedges  planted  did  not  grow,  and  the  corporation  never  paid  a 
dividend.  Held,  that  the  fact  that  payee  of  the  notes  did  not 
fulfill  the  representation  made  hy  his  agent  does  not  support 
the  defense  of  want  of  consideration  for  the  notes,  since  such 
representations  all  related  to  future  events^  and  not  to  past 
transactions  or  then  existing  conditions. 

Same:  Fraud,  Where  defendant  was  induced  to  give  his  notes  for 
stock  in  a  corporation  by  representations  of  the  payee  that  he 
would  thereafter  do  certain  things   which   would   make  such 

3  stock  valuable,  and  there  is  no  evidence  that  at  the  time  the 
representations  were  made  the  payee  did  not  intend  to  and  be- 
lieve he  could  perform,  the  failure  to  perform  does  not  estab- 
lish fraud  which  will  vitiate  the  notes. 

Same.  Where  defendant  purchased  stock  in  a  corporation  of  the 
owner  of  the  majority  of  its  stock  at  one-third  the  face  value 
thereof,  an  allegation  that  such  owner  sold  other  shares  to  an- 

4  other  at  a  greater  discount  does  not  charge  such  fraud  as  would 
relieve  defendant  from  liability  on  his  notes  given  for  such 
stock. 


824  State  Bank  of  Indiana  v.  Gates.   [114  Iowa 

Appeal  from  Linn  District  Court. — Hon.  H.  TI.  Kemley, 

Judge. 

Tuesday,  May  28,  1901. 

Action  on  three  promisson^  notes,  two  of  them  exe- 
cuted to  the  Iowa  Hedge  &  Wire  Fence  Company  and  trans- 
ferred to  plaintiff,  the  third  executed  directly  to  plaintiff. 
Defense  of  fraud  and  want  of  consideration.  Verdict  for 
defendant,  and  judgment  thejeon,  from  which  plaintiff  ap- 
peals.— Reversed. 

Crissman  &  Holhroolc  and  Preston  &  Moffit  for  appel- 
lant. 

Redmond  &  Stewart  for  appellee. 

McClain,  J. — I.  As  to  the  two  notes  transferred  to 
appellant  by  the  Iowa  Hedgo  &  Wire  Fence  Company,  it 
claims  that  it  took  the  same  for  a  valuable  consideration, 
without  notice  and  before  maturity,  and  therefore  is  pro- 
tected against  the  defenses  set  out 'in  defendant's  answer; 
but,  if  these  defenses  were  good  as  against  the  original  payee, 
then  the  appellant  had  the  burden  of  proof  as  to  payment 
of  consideration  and  want  of  notice,  and  the  sufficiency  of 
the  evidence  as  to  these  matters  was  for  the  jury.  It  was 
not  error,  therefore,  to  submit  the  case  to  the  jury,  if  there 
-was  any  evidence  supporting  the  defenses  which  defendant 
sets  up. 

i  II.  To  understand  the  nature  of  the  defenses  made 
l>y  defendant,  the  conceded  facts  may  be  stated  as  follows: 
The  lo^va  Hedge  &  Wire  Fence  Company,  an  Indiana  cor- 

.   poration,  being  the  owner  of  some  patent  apparatus 

1  for  planting  and  managing  hedge  fences,  through  its 

agents  approached  certain  citizens  of  Cedar  Rapids, 

and  perhaps  other  localities  in  the  state,  and  induced  them 

to  take  a  complimentary  excursion  to  Canada  for  the  pur- 
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pose  of  seeing  hedge  fences  which  had  been  grown  and  man- 
aged in  accordance  with  the  methods  and  by  the  machinery 
employed  and  owned  by  said  company.     After  the  return 
of  the  excursion,  agents  of  the  company  approached  defend- 
ant and  others,  being  introduced  to  defendant  by  one  of  the 
persons  who  had  been  on  the  excursion,  and  who  gave  refer- 
ences to  others,  soliciting  him  to  take  an  interest  in  a  com- 
pany to  be  formed  in  Iowa  under  the  name  of  the  Cedar 
Valley  Hedge  &  Wire  Fence  Company,  to  which  company 
the  Indiana  company  was  to  transfer  the  ri^^ht  to  employ  its 
methods  and  use  its  machinery  in  certain  counties  in  Iowa. 
More  specifically,  the  relation  between  the  two  companies  was 
to  be  this :    The  Indiana  company  was  to  procure  contracts 
with  farmers  for  the  planting  and  care  for  a  certain  number 
of  years  of  about  30  miles  of  hedge  fencing  in  consideration 
of  payments  to  be  made  periodically,  and  was  to  plant  the 
hedges  called  for  by  these  contracts,  and  then  transfer  the 
contracts  to  the  Iowa  company  in  exchange  for  900  shares, 
of  the  par  value  of  $100  each,  of  the  stock  of  the  Iowa 
company,  600  of  which  shares  the  Indiana  company  pro- 
posed to  sell  to  defendant  and  others,  retaining  the  other 
300  shares  as  its  interest  in  the  Iowa  company,  to  issue 
100  shares  more,  and  dispose  of  them  as  it  should  see  fit. 
Defendant  and  others  who  should  subscribe  for  this  stock 
in  the  Iowa  company,  which  shares  were  to  belong  to  the 
Indiana  company,  and  be  placed  in  the  hands  of  a  trustee 
for  its  benefit,  were  to  give  their  notes  for  the  stock  sub- 
scribed for  by  them  at  the  rate  of  one  dollar  for  each  three 
dollars  in  par  value  of  the  stock  subscribed  for.     It  will 
thus  appear  that  defendant,  in  executing  notes  to  the  amount 
of  $500  for  $1,500  worth  of  stock  in  the  Iowa  company, 
estimated  at  its  par  value,  was  not  subscribing  directly  -'^^ 
the  Iowa  company  for  stock,  but  was  purchasing  such  stock 
from  the  Indiana  company.     It  should  be  stated  here,  as  a 
part    of    the    case,    that    some    cf     the    officers    in    the 
Indiana    company    were    also    officers     in     the     plaintiff 
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corporation,  and  the  contention  on  the  trial  was  that  the 
two  corporations  were  practically  the  same  thing,  so  that 
plaintiff  was  in  this  way  chargeable  with  notice  of  any  fraud 
or  want  of  consideration  which  could  be  raised  as  between 
defendant  and  the  Iowa  Hedge  &  Wire  Fence  Company, 
to  which  defendant's  notes  were  made  payable.    But  the  con- 
sideration suggested  in  the  first  division  of  this  answer  ob- 
viates the  necessity  of  a  further  discussion  of  this  question. 
The  Indiana  company   (that  is,  the  Iowa  Hedge  &  Wire 
Fence  Company)  did  in  fact  plant  about  30  miles  of  hedge 
fence  under  contracts  with  farmers,  and  did  turn  over  to 
the  Iowa  company  the  contracts  by  which    the    farmers 
agreed  to  pay  for  such  fences;  and  the  Iowa  company  de- 
clared by  resolution  that  the  Indiana  company  had  fully 
performed  all  the  conditions  of  its  contract  with  reference 
thereto,  and  had  become  entitled  to  the  900  shares  of  stock 
in  the  Iowa  company*     There  is  some  evidence,  however, 
to  the  effect  that  the  hedge  fences  were  improperly  planted, 
that  the  plants  would  not  grow  in  Iowa  so  as  to  make  hedge 
fences,  and  that  the  hedges  set  out  by  the  Indiana  company 
under  the  contracts  which  were  turned  •over  to  the  Iowa  corn- 
did  not  become  of  anv  value.     It  seems  to  be  conceded  that 
the  Iowa  company  (that  is,  the  Cedar  Valley  Hedge  &  Wire 
Fence  Company)  has  practically  ceased  to  exist,  and  that  its 
stock  is  of  little  or  no  value.     The  defense  interposed  to 
recovery  on  the  notes  in  suit,  so  far  as  there  is  anything  in 
the  evidence  which  can  be  claimed  to  support  them,  are, 
substantially,  that,  at  the  time  defendant  subscribed  for  the 
stock  in  consideration  of  which  the  notes  were  given,  the 
agents  of  the  Indiana  company  represented  that  it  would 
hold  the  notes  given  by  defendant,  and  not  sell,  transfer,  or 
negotiate  them  to  third  parties;  that  the  defendant  would 
not  be  called  upon  in  any  way  to  pay  said  notes,  except 
out  of  the  profits  alone  and  dividends  declared  on  the  stock 
in  the  Iowa  company;  that  the  Indiana  company  would 
plant  and  complete  the  required  amount  of  hedge  fencing, 
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and  turn  the  same  over  to  the  Iowa  company  in  good  condi- 
tion ;  that  the  same  would  grow  and  make  a  good  hedge  fence 
in  three  or  four  years,  from  which  large  profits  would  ac- 
crue; that  the  agents  and  representatives  of  the  Indiana 
company  had  large  experience  in  the  growing  of  said  hedges 
in  different  localities  and  in  country  of  the  same  climate  as 
Iowa,  and  that  such  hedges  would  grow  and  thrive  in  and 
about  Linn  county,  Iowa ;  that  defendant  knew  nothing 
about  the  hedges,  plants,  corporation,  or  stock,  except  what 
was  told  him  by  the  said  representatives,  all  of  which  repre- 
sentations were  falselv  and  fraudulentlv  made  to  induce 
defendant  to  execute  said  notes;  that  said  plants  did  not 
grow,  nor  were  there  any  hedge  fences  made  or  furnished  as 
represented,  and  there  have  never  been  any  profits  or  divi- 
dends declared  by  or  accruing  to  the  Iowa  company  or  its 
fi?tockholders.  There  can  be  no  question  but  that,  although 
defendant's  notes  were  executed  in  payment  for  stock  in 
the  Iowa  company,  and  not  directly  for  an  interest  in  the 
hedge  contracts  which  the  Indiana  company  was  to  turn  over 
to  the  Iowa  company,  yet,  inasmuch  as  the  value  of  this 
stock  would  depend  largely  upon  the  value  of  these  con- 
tracts, false  representations  as  to  the  feasibility  of  the  fenc- 
ing scheme  would  be  so  far  material  to  the  contract 
2  that  they  might  be  shown  by  defendant;  but  it  is  to 

be  noticed  that  the  representations  were  as  to  what 
would  be  done  in  the  future,  and  it  is  well  settled  that  the 
mere  failure  to  carrv  out  the  terms  of  a  contract  will  not 
enable  the  other  party  to  rely  on  such  failure  as  constituting 
a  want  of  consideration  in  the  original  agreement.  On  a 
proposition  so  elementary  it  is  not  necessary  to  cite  authori- 
ties. The  evidence  as  to  want  of  consideration  was  directed 
entirely  to  the  insufficiency  of  what  was  done  by  the  In- 
diana company  under  its  agreement  with  the  Iowa  com- 
pany. We  find  no  evidence  whatever  that  this  contract  was 
made  with  the  knowledge  and  belief  on  the  part  of  the  rep- 
resenitatives  of  the  Indiana   company  that    such   contract 


328  State  Bank  of  Indiana  v.  Gates.   [114  Iowa 

could  not  be  carried  out  We  think,  therefore,  that  there 
was  no  evidence  of  want  of  consideration  on  which  this  de- 
fense could  be  submitted  to  the  jury,  and  that  in  submitting 
to  the  jury  any  such  defense  the  court  erred.  Whifsett  v. 
Railway  Co.,  67  Iowa,  150;  Stein  v.  City  of  Council  Bluffs, 
72  Iowa,  180;  Negley  v,  Cowell,  91  Iowa,  256. 

III.  Much  evidence  was  admitted,  and  several  in- 
structions were  given,  based  on  the  general  theory  that  the 
whole  transaction  was  fraudulent,  and  with  the  purpose  on 
the  part  of  the  promoters  of  the  scheme  to  defraud  defend- 
ant and  others  who  were  induced  to  give  notes  in  exchange 
for  stock  in  the  Iowa  company,  but  we  find  no  allegations 
in  defendant's  answer  which  are  broad  enough  to  justify 
the  action  of  the  court  The  allegations  as  to  fraud  relate 
to  matters  involved  in  the  connection  between  the  two  com- 
panies, and  while,  undoubtedly,  under  proper  averments  as 
to  the  fraudulent  character  of  the  whole  scheme,  these  par- 
ticular allegations  might  be  material,  we  do  not  find  any 
fraudulent  scheme  charged.  All  that  matter  is  left  to  in- 
ference, not  only  in  the  answer  of  defendant,  but  also  in  the 
evidence.  There  was,  without  question,  a  duly-incorporated 
company  to  which  these  notes  were  executed.     There  was  a 

duly-incorporated  company  by  which  the  stock 
3  transferred  to  defendant  was  regularly  i?suec1.     The 

misrepresentations  complained  of  by  defendant,  if 
false,  were  as  to  what  the  Indiana  corporation  would  do  in 
the  future;  and  representations  of  that  kind  cannot  be 
shown,  we  think,  as  establishing  fraud  which  will  vitiate 
the  notes,  any  more  than  they  can  be  shown  for  the  purpose^ 
of  establishing  want  of  consideration. 

IV.  One  element  of  fraud  greatly  relied  on  is  a  pre- 
tended secret  agreement  between  the  promoters  of  the  sch<^me 
and  one  Hamilton,  whose  name  appeared  on  the  list  of  sub- 
scribers to  stock  at  the  time  defendant  made  his  subscription, 
by  which  said  Hamilton  was  to  pay  for  his  stock  at  a  lower 
price  than  that  at  which  stock  was  transferred  to  defendant. 
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But  it  is  to  be  noticed  that  the  value  of  stock  in  the  Iowa 
company  was  not  dependent  in  any  way  on  the  amount 
which  the  Indiana  company  should  receive  therefor  from 
these  su»bscribers.  That  value  was  dependent  upon  the  hedge 
contracts,  and  the  value  of  the  contracts  and  privileges 
which  were  to  be  transferred  to  the  Iowa  company  by  the 
Indiana  company.  Defendant  well  knew  that  this  stock  was 
being  transferred  to  him  at  one-third  its  par  value. 
4  The  mere  allegation  that,  by  a  secret  agreement  with 

Hamilton,  stock  was  transferred  to  him  at  a  lower 
rate  than  that  at  which  defendant's  stock  was  sold  to  him, 
does  not  charge  such  fraud  as  would  relieve  defendant  from 
liability  on  his  note  given  for  such  stock.  Such  fact  might, 
with  others,  tend  to  establish  a  fraudulent  scheme,  but  no 
other  facts  tending  to  show  that  the  dealing  w4th  Hamilton 
was  in  pursuance  of  any  fraudulent  scheme  to  deceive  de- 
fendant as  to  the  value  of  the  stock  defendant  was  to  receive 
are  either  alleged  or  proven.  Hamilton  did  in  fact  sign  the 
subscription  paper,  and,  so  far  as  appears,  became  bound  as 
a  stockholder  in  the  Iowa  company,  and  its  president ;  and, 
by  defendant's  own  testimony,  it  was  Hamilton's  name  on 
the  subscription  paper,  and  not  any  representations  as  to 
what  Hamilton  paid,  that  served  as  one  of  the  inducements 
to  defendant  to  subscribe. 

It  is  not  necessary  to  notice  in  detail  the  many  assign- 
ments of  error  relating  to  evidence  received  and  instructions 
given  to  the  jury.  What  has  been  said  sufficiently  indicatcb 
the  theory  on  which  the  case  should  have  been  tried. — ^Re- 
versed. 
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E.  M.  Herter,  Treasurer  of  Shelby  County,  Iowa,  v. 
Chicago,  Milwaukee  &  St.  Paul  Railway  CoMr 
PANY,  Appellant. 

Local  Taxation  of  Railroad  Property:  grain  elevators.  Under 
Code  1873,  section  808,  providing  that  real  estate  belonging  to 
any  railway  company,  not  exclusively  used  in  the  operation  of 
its  road,  shall  be  subject  to  local  assessment  and  taxation, 
grain  elevators  belonging  to  a  railway  company,  situated  on  its 

1  land,  contiguous  to  its  tracks,  but  leased  to  and  operated  by 
tenants  paying  a  nominal  rent,  who  buy  grain  for  shipment 
over  the  road,  if  used  exclusively  in  storing  or  taking  in  grain 
for  shipment  over  such  road,  are  not  subject  to  local  assessment. 

Review  of  finding  of  fact.  It  appearing  that  the  tenants  used  the 
warehouses  for  the  storage  of  grain  for  hire,  and  ground  feed 
therein,  though  whether  for  local  sale  or  for  hire  not  appearing, 

2  a  finding  by  the  trial  court  that  such  elevators  were  not  used 
Exclusively  for  shipping  grain  over  its  road,  and  were  subject 
to  taxation  under  Code  1873,  sectioh  808,  will  not  be  disturbed. 

Appeal   from   Shelby   District    Court, — ^Hox.    Walter   I. 

Smith,  Judge. 

Tuesday,  May  28,  1901. 

During  the  years  1893,  1894,  1895,  and  1896,  the  de- 
fendant owned  grain  elevators  located  at  the  towns  of  Ports- 
mouth and  Panama,  in  Shelby  county.  These  elevators 
were  situated  on  the  defendant's  land  contiguous  to  its  rail- 
way tracks,  and  were  leased  to  and  operated  by  tenants,  who 
paid  nominal  rent  therefor,  and  lx>ught  grain  for  shipment 
over  defendant's  road.  These  elevators  were  taxed  locally 
for  the  years  mentioned,  and  this  action  is  to  recover  the  tax 
so  levied.  Trial  to  the  court,  and  judgment  for  the  plaintiff. 
The  defendant  appeals. — Affirmed. 

J.  C.  Cooh  for  appellant. 
Thos.  H.  Smith  for  appellee. 
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Sherwin,  J. — The  statute  governing  the  assessment 
of  railway  property,  so  far  as  it  is  material  to  the  question 
before  us,  is  foimd  in  sections  808  and  810  of  the  Code  of 
1873,  which  sections  are  as  follows: 

"Sec.  808.  Lands,  lots,  and  other  real  estate  belonging 
to  any  railway  company,  not  exclusively  used  in  the  opera- 
tion of  the  several  roads,  *  *  *  shall  be  subject  to 
assessment  and  taxation  on  the  same  basis  as  the  property 
of  individuals  in  the  several  counties  where  situated." 

"Sec.  810.  All  railway  property  not  specified  in  section 
808  of  this  chapter,  shall  be  taxed  upon  the  assessment  made 
by  the  executive  council.    *    *    *" 

It  is  conceded  by  coimsel  on  both  sides  that  the  control- 
ling question  here  is  as  to  the  use  of  the  elevators  in  question. 
It  is  not  seriously  contended  by  the  appellee  that  an  elevator 
used  for  the  purpose  of  handling  grain  and  other  products 
for  the  purpose  of  shipment  over  a  line  of  railroad  may  not 
be  necessary  and  proper  "in  the  operation  of  the  road."  In- 
deed, it  could  hardly  be  said  that  the  operation  of  a  railroad 
did  not  include  the  necessary  facilities  for  handling  grain 
and  other  articles  presented  for  shipment,  and  a  grain  eleva- 
tor and  freight  warehouse  are  as  essential  for  that  purpose 
as  are  passenger  stations  and  ticket  and  telegraph  offices.  It 
is  so  held  in  Chicago,  M.  &  St.  P.  Rij.  Co,  v,  Craw- 
ford County  Sup'rs,  48  Wis.  66  (5  ISF.  W.  Rep.  3); 
Chicago  St,  P,,  M,  &  0.  R,  Co,  v,  Bayfield  County,  87  Wis. 
188  (58  X.  W.  Rep.  445)  ;  Detroit  Union  R,  Depot  &  Station 
Co,  V,  City  of  Detroit,  88  Mich.  302  (50  K  W.  Rep. 
302).  In  MUwauJcee  &  St,  P.  Ry,  Co,  v.  City  of 
MihvauJcee,  34  Wis.  271,  it  is  said:  "It  is  the  duty 
of  the  plaintiff  to  furnish  all  necessary  structures  in  which 
to  receive  freight  for  shipment  over  its  lines,  and  into  which 
to  unload  freight  from  its  cars  for  delivery  to  the  owner, 
consignee,  or  connecting  carrier.  This  is  a  public  obliga- 
tion imposed  upon  it  as  a  common  carrier."  In  Chicago, 
M.    &    St.    P.    Ry.    Co.    V.    Crawford    County    Sup'rs, 
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and  in  Chicago,  St,  P.,  M.  &  0.  R.  Co,  v.  Bayfiel3f 
County,  supra,  it  was  held  that  it  made  no  differ- 
ence whether  the  property  was  operated  by  employes 
of  the  company  or  by  tenats.  Nor  can  we  conceive 
how  this  should  make  any  difference.  If  it  is  to  tho 
greater  advantage  of  the  railway  company  to  partially  oper- 
ate its  road  by  inducing  third  parties  to  buy  and  ship  grain 
over  its  line,  it  certainly  should  be  permitted  to  do  so.  Wo 
reach  the  conclusion,  then,  that,  if  the  elevators  in  question 
were  exclusively  used  in  storing  or  taking  in  grain  for  ship- 
ment over  the  defendant's  road,  they  were  not  subject  to 
local  assessment,  but  were  for  assessment  by  the  executive 
council,  under  section  810. 

The  remaining  inquiry  is  whether  the  elevators  were  in 
fact  exclusively  used  in  the  operation  of  defendant's  road. 
While  the  tenants  paid  only  a  nominal  rent  therefor,  they 

used  them,  without  restriction,  for  any  purpose  they 
2  saw  fit.     It  is  shown  that  thev  used  them  as  ware- 

houses  for  the  storage  of  grain  for  hire,  and  that  they 
ground  feed  therein,  but  whether  for  local  sale  or  for  hire 
dees  not  appear.  The  trial  court  evidently  found  from  this 
evidence  that  the  elevators  were  not  used,  as  claimed  by  the 

defendant,  exclusivly  for  shipping  grain  over  its  road.  This 
finding  has  the  force  of  a  verdict  of  a  jury,  and,  being  sup- 
ported by  substantial  evidence,  must  be  sustained.  The  judg- 
ment is  therefore  affirmed. 


Hannah  P.  GiLn,  Appellant,  v.  E.  B.  Candler  and  Alice 

E.  Candler. 

Tax  Title:    who  may  plead:     Statute  of  limitations.    Under  Code, 
section  1448,  providing  that  no  action  for  recovery  of  real  es- 
tate sold  for  taxes  shall  be  brought  after  five  years,  a  person 
1    who  was  not  the  owner  of  the  land  at  the  time  of  the  tax  sale 
but  merely  claims  by  subsequent  adverse  possession,  is  not  en- 
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titled  to  plead  the  limitations  of  the  statute  against  the  pur- 
chaser at  the  tax  sale. 

Advebse  possession.    Title  cannot  be  acquired  by  adverse  possession, 
2    when  such  possession  was  under  an  arrangement  recognizing  a 
superior  title. 

Appeal     from     Linn     District     Court. — ^Hon.     Willla^m 

Teeichlee,  Judge. 

Wednesday,  May  29,  1901. 

Action  to  recover  possession  of  land.  Plaintiff  claims 
title  under  a  tax  deed.  Defendants  interpose  the  statute  of 
limitations,  and  also  in  a  cross  bill  assert  title  in  themselves, 
and  ask  that  such  title  be  quieted  as  against  plaintiff.  The 
case  was  transferred  to  the  equity  docket,  and  after  a  trial 
on  the  merits  the  defendants'  cross  bill  was  dismissed,  but 
their  plea  of  the  statute  of  limitations  to  plaintiff's  tax  title 
was  sustained,  and  title  to  the  premises  was  decreed  to  be  in 
defendant,  Alice  E.  Candler.     Plaintiff  appeals. — Reversed, 

C.  J,  Haas  for  appellant. 

No  appearance  for  appellee. 

McClain,  J. — As  we  have  no  argument  for  appellees, 
we  shall  dispose  of  the  case  as  briefly  as  possible.  It  appears 
that  the  tax  sale  under  which  plaintiff  claims  was  made  in 
1889,  and  the  deed  was  issued  in  1893.  Defendants'  evidence 
shows  that  they  had  been  in  possession  of  the  premises  for 
some  six  or  seven  years  prior  to  the  tax  sale,  and  have  been 

in  possession  ever  since.  The  present  action  was 
1  commenced  in  1898.     There  are  two  good  reasons, 

clearly  appearing  in  the  record,  why  defendants' 
plea  of  the  statute  of  limitations  against  plaintiff's  tax  deed 
cannot  be  sutained.  In  the  first  place,  the  bar  of  five  years 
against  a  tax  deed  (Code,  section  1448)  is  only  available 
to  one  who  was  the  owner  of  the  title  at  the  time  of  the  sale. 
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Lockridge  v.  Dagget,  54  Iowa,  332 ;  Varnurn  v.  Shuler,  69 
Iowa,   92.     Defendants  introduced  no  evidence  of 
2  title  whatever.     Their  possession  was  not  shown  to 

have  existed  for  such  length  of  time  prior  to  the  tax 
sale  as  to  give  them  title  by  adverse,  possession.  In  the  sec- 
ond place  the  evidence  shows  that  the  possession  since  the 
issuance  of  the  tax  deed  has  not  been  adverse  to  the  person 
claiming  title  under  such  deed,  but  under  an  arrangement 
with  him  by  which  his  title  was  fully  recognized.  Under 
such  conditions,  no  continuance  of  possession  will  give  rise 
to  the  statutory  bar.  Litchfield  v,  Sewell,  97  Iowa,  247.  As 
to  necessity  of  adverse  possession  to  sustain  the  plea  of  the 
general  statute  of  limitations  in  an  action  to  recover  pos- 
session of  real  property,  see  notes  to  Code,  section  3447,  p. 
1256. — ^Eeveesed. 


Jenxie  H.  Williams,  Plaintiff,  v.  Des  Moines  Loax  & 
Trust  Company,  Defendant,  E.  S.  Wishaud,  Appel- 
lant, R.  W.  Maequis,  Appellee. 

Payment  by  Trustee:  when  authorized.  The  president  of  a  cor- 
poration held  certain  of  Its  real  estate  in  trust  as  security  for 
the  payment  of  its  indebtedness  to  him,  and  all  contingent  lia- 
bilities assumed  by  him  in  its  behalf.     Thereafter  he  sued  a- 

1  receiver  subsequently  appointed  for  the  corporation  and  recov- 
ered judgment  for  |754.  The  court  decreed  that  he  retain  pos- 
session until  the  said  judgment  and  other  stated  indebtednes*^ 

2  was  satisfied  from  the  proceeds  of  the  property,  and  found  cer- 
tain contingent  liabilities  on  the  president's  part,  and  made 
arrangements  for  his  protection.    The  president  had  purchased 

4  certain  mortgages  on  the  property,  and  later  made  a  contract 
whereby  another  mortgage  was  assigned  to  him,  as  agent  for 
foreclosure.  On  the  day  following  such  contract  he  paid  $1,500 
interest  on  the  last  mortgage.  The  money  in  his  hands  at  that 
time  was  sufficient  to  have  paid  his  claims,  except  the  contin- 
gent liability,  which. was  known  to  him  to  be  formal  only,  and 
which  was  satisfied  shortly  thereafter.    Held,  that,  though  he- 
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may  have  been  entitled  to  make  payments  in  reduction  of  su- 
perior liens  80  long  as  his  right  of  possession  continued,  his 
right  of  possession  ceased  as  soon  as  the  money  in  his  hands 
was  sufficient  to  meet  his  actual  claims,  and  the  $1,500  payment 
made  subsequently  was  unauthorized,  and  he  was  not  entitled 
to  credit  therefor. 

UNAUTHORIZED    PAYMENT    OF    INTEREST.      AsSUmlUg    that   hlS    right    tO 

possession  continued  until  the  formal  contingent  liability  was 

6  satisfied,  his  authority  to  pay  interest  would  not  continue  in  the 
absence  of  an  Immediate  and  pressing  demand  which  could  not 
be  satisfied  Qtherwise. 

Who  may  q^jestion  validity  of  payment:  Receiver  of  cestui  que 
trust.  The  president  of  a  corporation  held  certain  of  its  real 
estate  in  trust  as  security  for  the  payment  of  its  indebtedness 
to  him,  and,  after  the  funds  in  his  hands  realized  from  the 
8  property  were  sufficient  to  pay  his  claims,  made  a  payment  in 
reduction  of  a  superior  lien.  Thereafter  a  receiver  was  ap- 
pointed for  the  corporation.  Held^  that  the  purchaser  of  the 
corporation's  assets  from  such  receiver  had  a  right  to  question 
the  validity  of  such  payment,  the  corporation  not  having  as- 
sented thereto. 

Allowance  of  interest.     Where   the   president   of   a   corporation 
held  property  in  trust  as  security  for  the  pa3naaent  of  its  in- 

7  debtedness  to  him,  with  the  right  to  apply  the  rents  and  profits 
on  such  indebtedess,  he  was  entitled  to  interest  thereon  up 
to  the  time  that  the  funds  in  his  hands  were  sufficient  to  meet 
his  claim. 

Motion  in  Equity  Cause:  when  assignment  of  errors  needless. 
Appellant  presented  an  account  to  the  court,  coupled  with  a  re- 
quest in  the  form  of  a  motion  for  its  approval.  Exceptions 
were  filed  thereto,  evidence  offered  on  the  hearing,^  and  certain 
items  disallowed.  Held,  that  though  a  party  standing  on  a 
3  motion  in  an  equity  case  and  appealing  therefrom,  must  take 
exceptions  and  assign  errors,  no  assignment  of  errors  was 
necessary  in  the  case  stated,  the  motion  being  nothing  more 
than  a  request,  which  need  not  have  been  in  writing,  and  the 
issue  being  manifestly  one  of  fact;  and  this  is  so  though  nothing 
but  legal  questions  are  discussed  on  the  hearing  on  appeal. 

Appeal    from    Polk    District    Court. — Hon.    Thomas    F» 

Stevenson,  Judge. 

Wednesday,  May  29,  1901. 
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E.  S.  WisHAED,  the  appellant,  was  president  of  the 
Des  Moines  Loan  &  Trust  Company.  The  company  owed 
Wishard  certain  sums  of  money,  and  he  was  also  contino^- 
ently  liable  for  it  on  certain  obligations  signed  by  him.  To 
sec'jre  him  it  turned  over  possession  of  certain  real  estate, 
from  which  Wishard  was  to  receive  rents.  These  were  to  be 
disposed  of  in  a  manner  which  will  be  set  out  hereafter. 
After  this  Marquis,  the  appellee,  succeeded  Wishard  as  pres- 
ident of  said  company,  and  a  few  weeks  later  this- action  of 
Williams  against  the  Des  Moines  Loan  &  Trust  Company 
was  begun  in  equity,  in  which  a  receiver  was  prayed  for  said 
company.  In  March,  1896,  R.  W.  Marquis  was  appointed 
such  receiver.  Later  Marquis  became  the  purchaser  ol  the 
assets  of  the  Des  Moines  Loan  &  Trust  Company,  which  in- 
cluded its  interest  in  the  real  estate  so  held  by  Wishard.  This 
controversy  arises  over  a  report  made  by  Wishard  to  the 
court  of  his  receipts  and  expenditures  in  connection  with  said 
property.  Certain  items  are  excepted  to  by  Marquis  as  re- 
ceiver and  in  his  personal  capacity.  Two  items  of  charge 
made  by  Wishard  were  disallowed  by  the  trial  court.  In 
all  other  respects  the  exceptions  were  overruled.  From  the 
finding  of  the  court  on  these  two  items,  Wishard  appeals. — 
Affirmed, 

J,  K.  Macomber  for  appellant. 

.  Charles  S,  Bradshaw  and  J.  C.  Hume  for  appellee. 

Waterman,  J. — The  real  estate  belonging  to  the  trust 
company,  which  was  given  into  the  possession  of  Wishard, 
consisted  of  three  separate  but  contiguous  lots:     First,  two 

dwelling  houses,  Xos.  512  and  514  West  Twelfth 
1  street,  subject  to  a  mortgage  made  by  a  former  owner 

(one  Kennedy)  for  $2,000;  second,  one  dwelling 
house,  K^o.  1204  High  street,  subject  to  a  mortgage  made 
by  Kennedy  for  $6,000;  and,  last,  a  brick  business  and 
apartment  block,  subject  to  a  mortgage,  also  made  by  Ken- 
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nedy,  of  $25,000  ,to  the  Des  Moines  Savings  Bank.  Wishard 
took  possession  of  this  property  on  October  30,  1895,  under 
a  contract  of  which  we  have  already  spoken,  the  material 
parts  of  which  are  as  follows: 

"!N^ow,  therefore,  it  is  agreed  and  understood  that  the 
said  E.  S.  Wishard  is  to  hold;  the  title,  use  and  possession 
of  said  property,  with  full  power  of  sale,  as  hereinafter  pro- 
vided, for  the  payment  of  the  following  claims: 

^Tirst  For  the  payment  of  all  sums  the  company  owes 
the  said  E.  S.  Wishard  now,  or  may  owe  him  in  the  future, 
including  unpaid  salary,  money  advanced,  loaned,  and  de- 
posited, and  all  liabilities  on  notes,  bonds,  and  other  obliga- 
tions signed  for  by  the  said  second  party  or  for  its  benefit, 
and  also  for  reasonable  compensation  for  the  care  and  man- 
agement of  said  property  when  not  in  the  employ  of  the 
company,  and,  after  the  payment  of  the  claims  above  re- 
ferred to,  then  for  the  payment  of  the  following  investors 
of  the  company  in  amounts  as  hereinafter  recited:  H.  W. 
Houghton,  $100.00,  with  int.  at  6  per  ct.  from  4 — 26—94; 
Bessie.  Williams,  $500.00,  with  int.  at  6  per  ct.  from 
1—1—96 ;  Elizabeth  W.  Lane,  $1,500.00,  with  int,  at  6  per 
ct.  from  1—11—95;  F.  E.  Williatts,  $1,000.00,  with  int. 
at  6  per  ct.  from  12—18—94';  Wm.  P.  Huston,  $500.00, 
with  int.  at  6  per  ct.  from  8 — 14 — 95;  George  E.  Wood- 
side,  $800.00,  with  int  at  6  per  ct.  from  9 — 28 — 95 ;  Henry 
Titus,  $700.00,  with  int.  at  6  per  ct.  from  10—28 — 95; 
Mrs.  Geo.  S.  Bellows,  300.00,  with  int.  at  6  per  ct  from 
10—28—95;  William  Matlock,  $40.00;  Ann  S.  Gill 
$45.00;  Mary  L.  Terry,  $200.00;  Clara  M.  Elliott,  $200.00; 
Illinois  Trust  and  Saving's  Bank,  trustee,  $250.00  owner 
of  loan  2,618,  $416.61;  Annie  W.  Stauwood'  $189.63;  John 
G.  Lane,  admst.,  $200.00. 

"After  the  payment  of  the  claims  above  named,  the  re- 
mainder, if  any,  to  go  to  the  said  se<x>nd  party ;  and,  if  the 
said  second  party  pay  the  above-named  claims,  then  and  in 
that  event  the  property  is  to  be  deeded  and  conveyed  to  the 
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said  second  party.  But,  if  the  above-named  claims  are  not 
paid  within  six  months  from  this  date,  the  said  first  party 
has  the  right  to  sell  the  within-named  property  for  the  best 
price  he  is  able  to  obtain,  using  his  judgment  as  to  the  best 
method  of  making  sale ;  when  sale  is  made^  to  deed  and  con- 
vey the  property  to  the  purchaser.  It  is  further  agreed  that 
the  income  of  the  property  be  used  for  such  purposes  in  the 
execution  of  the  trust  as  the  first  party  may  deem  expedient* 

"E.  S.  Wishard. 

"Des  Moines  Loan  &  Trust  Company, 

"By  W.  L.  Read,  Vice  President."' 
Wishard,  after  taking  possession  of  said  real  estate,  pro- 
ceeded to  collect  rents  and  pay  expenses,  and,  among  other 
things,  paid  $1,000  on  the  principal  of  the  $6,000  mort- 
gage, and  also  interest  on  the  other  mortgages. 

On  October  20,  1896,  in  an    action    pending    in    the^ 

district  court  of  Polk  county  in  which  Marquis,  as  receiver,. 

was   plaintiff,   and  Wishard   defendant,   and   which 

2  involved  the  correctness  of  the  latter's  accounts  as 

trustee  of  ths  property,  a  decree  was  rendered  which, 

so  far  as  concerns  the  issues  here,  is  as  follows : 

"The  court  further  finds  that  the  Des  Moines  Loan  & 
Trust  Company  did  eflfect  a  trade  with  Michael  Kennedy 
for  the  following  described  property,  to  wit:  Lot  one  (1), 
block  fifty-seven  (67),  Campbell  &  McMullen's  addition 
to  the  town  of  Ft  Des  Moines,  now  included  in  and  forming 
a  part  of  the  city  of  Des  Moines,  Iowa;  the  east  one-third 
(J)  of  lot  one  (1),  block  two  (2),  of  Yoimg's  adition  to  the 
town  of  Ft.  Des  Moines,  now  included  in  and  forming  a  part 
of  the  city  of  Des  Moines,  Iowa;  lots  one  and  two  (1  and  2) 
of  block  three  (3),  Smith's  addition  to  the  town  of  Ft.  Des 
Moines,  now  included  in  and  forming  a  part  of  the  city  of 
Des  Moines,  Iowa,  except  a  portion  from  the  east  side  thereof 
deeded  to  the  city  of  Des  Moines  for  street  purposes, — and 
that,  by  arrangement  between  the  Des  Moines  Loan*&  Trust 
Company  and  E.  S.  Wishard,  Michael  Kennedy  did  on  the- 
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11th  day  of  September,  A.  D.  1895,  convey  said  property  to 
the  said  E.  S.  Wishard  by  deed  of  conveyance  recorded  in 
Book  377,  p.  317,  of  the  records  of  the  recorder's  office  of  Polk 
county,  Iowa.  The  court  further  finds  that  the  Des  Moines 
Loan  &  Trust  Company  did  on  the  30th  day  of  October,  1895, 
adopt  a  resolution  authorizing  and  directing  the  said  E.  S. 
Wishard  to  hold  the  above-described  property,  and  the  use 
thereof,  in  trust,  as  security  for  the  payment  of  all  sums 
of  money  at  that  time  owed  him  or  might  in  the  future  be 
owed  him,  including  unpaid  salary,  money  advanced,  loaned 
and  deposited,  and  all  liabilities  on  notes,  bonds,  and  other 
obligations  signed  for  the  company  or  for  its  benefit,  and  also 
for  the  reasonable  compensation  for  the  care  and  management 
of  said  property  when  not  in  the  employment  of  the  com- 
pany, and  authorizing  the  said  E.  S.  Wishard*  in  case  said 
claims  are  not  paid  within  six  months,  to  sell  the  property 
for  the  best  price  obtainable,  and  convey  the  property  by 
proper  deed  to  the  purchaser.  The  court  further  finds  that 
the  eaid  deed,  in  connection  with  the  said  resolution,  con- 
stitutes a  trust  deed  or  mortgage  for  the  purposes  expressed, 
and.  that  the  defendant  has  elected  to  treat  the  same  as  such. 
The  court  further  finds  that  the  said  E.  S.  Wish- 
ards  did  on  the  1st  day  of  September,  1895,  as 
a  part  of  the  contract  between  Michael  Kennedy 
and  the  Des  Moines  Loan  &  Trust  Company  for 
the  property  above  described,  enter  into  a  contract 
with  the  said  Michael  Kennedy  for  the  payment  to  holders 
of  mortgages  on  said  property  of  the  sum  of  $2,000,  $1,000 
of  which  the  said  Wishard  has  paid,  and  the  other  $1,000 
of  which  will,  when  paid,  diminish  to  that  extent  the  incum- 
brance upon  said  property  of  the  Des  iloincs  Loan  &  Tnist 
Company,  and  inure  to  its  benefit.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  E.  S.  Wishard  do  have  and  re- 
cover of  and  from  R.  W.  Marquis,  as  receiver  of  the  Des 
Moines  Loan  &  Trust  Company,  the  sum  of  $754.16,  with 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum  from 
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this  date,  and  his  costs  in  this  behalf  expended  and  incurred, 
taxed  at .  It  is  further  ordered,  considered,  and  de- 
creed that  the  said  E.  S.  Wishard  be,  and  he  is  hereby,  au- 
thorized and  directed  to  continue  in  the  possession  of  said 
premises,  to  wit:  lot  one  (1),  block  fifty-seven  (57),  of 
Campbell  &  McMullen's  addition  to  the  town  of  Ft.  Des 
Moines,  now  included  in  and  forming  a  part  of  the  city  of 
Des  Moines,  Iowa;  the  east  one-third  (^),  of  lot  one  .(^)> 
block  two  (2),  of  Young's  addition  to  the  town  of  Ft.  Des 
Moines,  now  included  in  and'  forming  a  part  of  the  city  of 
Des  Moines,  Iowa ;  lots  one  and  two  (1  and  2)  of  block  tliree 
(3)  of  Smith's  addition  to  the  town  of  Ft  Des  Moines, 
now  included  in  and  forming  a  part  of  the  city  of  Des 
Moines,  Iowa,  except  a  portion  from  the  east  side  thereof 
deeded  to  the  city  of  Des  Moines  for  street  purposes, — ^to 
lease,  collect  rents,  and  otherwise  in  every  respect,  care  for 
and  look  after  said  property,  being  allowed  therefor  com- 
pensation at  the  rate  of  $25  per  month,  and  that  he  so  con- 
tinue in  possession,  and  apply  the  net  proceeds  to  the  satis- 
faction of  necessary  and  running  expenses,  and  his  claims 
against  the  said  defendants,  until  the  same  shall  be  sufiScient 
to  satisfy:  First,  the  said  judgment  of  $754.16,  with  interest 
and  costs;  and,  second,  the  said  sum  of  $1,000,  which  said 
defendant  has  assumed  to  pay  the  holders  of  mortgages  upon 
said  property.  It  is  further  ordered  that,  whatever  the  sum 
the  said  defendant  may  collect  on  account  of  the  assumption 
of  the  payment  of  the  said  $1,000,  he  do  pay  the  same  over 
to  the  holders  of  said  mortgages,  to  the  end  that  it  may  be 
credited  thereon,  and  go  to  the  benefit  of  the  Des  Moines 
Xoan  &  Trust  Company.  The  court  further  finds  that  the 
said  E.  S.  Wishard  did  sign  a  bond  to  the  American  Surety 
Company  in  the  city  of  ;N*ew  York,  for  the  use  and  benefit 
of  the  Des  Moines  Loan  &  Trust  Company,  in  the  sum  of 
$2,000,  from  which  he  has  not  been  released,  and  which  is 
still  a  subsisting  claim  against  him.  It  is  therefore  further 
ordered,  adjudged,  and  decreed  that  this  cause  be,  and  the 
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same  is  hereby,  consolidated  with  equity  cause  Xo.  6,523, 
pending  in  this  court,  wherein  Jennie  H.  Williams  is  plain- 
tiff and  the  Des  Moines  Loan  &  Trust  Company  is  defend- 
ant, for  the  purpose  of  making  such  further  orders  as  may 
he  necessary  and  proper  for  the  protection  of  the  defendant 
on  account  of  signing  said  bond.  And  the  defendant  is  here- 
by given  leave  to  apply  in  said  action  for  such  further  orders 
in  the  premises  as  he  may  deem  advisable,  including  an  ap- 
plication for  the  foreclosure  of  said  trust  deed  and  the  sale 
of  said  premises  if  the  same  shall  become  necessary ;  it  being 
understood  that  the  possession  of  the  property  shall  be  sub- 
ject to  change  in  the  future  if  the  interests  of  all  the  parties 
shall  require  and  render  the  same  necessary.  To  all  of  which 
decree  the  plaintiff  excepts,  and  the  defendant  excepts  to  so 
much  thereof  as  denies  to  him  attorney's  fees  and  the  fore- 
closure of  said  trust  deed." 

After  the  rendition  of  this  decree,  Wishard  paid  one  in- 
stallment of  interest  ($1,500)  on  the  mortgage  debt  due  the 
Des  Moines  Savings  Bank,  and  about  a  year  later  took  an 
assignment  in  his  own  name'of  that  mortgage.  The  chief 
contention  here  is  over  this  item  of  $1,500.  Before  taking 
up  that  matter,  however,  there  is  a  question  of  practice  to 
be  settled. 

I.     Wishard  makes  no  assignment  of  errors  on  his  ap- 
peal, and  it  is  thought  by  appellee  that  because  of  this  omis- 
sion we  cannot  consider  the  case.  We  have  held  that  where  a 
party  in  an  equity  case  stands  upon  a  motion  or  .de- 
3  murrer,  and  appeals  therefrom,  exceptions  should  be 

taken  and  errors  assigned.  Powers  v.  O'Brien  County, 
54  Iowa'  501 ;  Marsliall  v.  Westrope,  98  Iowa,  324 ;  Fink  v. 
Mohn,  85  Iowa,  739 ;  Bayih  v.  Pottorfe,  96  Iowa,  354.  In 
this  last  case  it  is  said  this  court  tries,  de  novo,  cases  only 
where  issues  of  fact  are  joined  and  testimony  is 
introduced;  that,  where  the  question  is  one  of  law 
only,  error  must  be  assigned  on  the  ruling,  in 
order    to    secure     a     hearing     in     this     court.      In     the 
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case  at  bar,  Wishard  presented  his  account,  coupled  with 
a  request,  in  the  form  of  a  motion,  for  its  approval.  Excep- 
tions were  filed  to  the  account.  Manifestly,  questions  of  fact 
were  presented.  Indeed,  evidence  was  offered  on  the  hearing. 
Obviously,  what  is  called  here  a  "motion"  is  not  what  is  re- 
ferred to  in  the  cases  above  cited.  It  was  nothing  more  than  a 
request,  and  need  not  have  been  in  writing.  After  the  account 
was  filed  an  oral  request  for  its  approval  would,  perhaps, 
have  been  sufficient.  Certainly  it  presented  something  more 
than  a  question  of  law.  The  fact  that  only  legal  questions 
are  discussed  on  this  hearing  makes  no  difference.  The  is- 
sue presented  arose  in  an  equitable  action,  and  involved  with- 
in its  scope  matters  of  fact  as  well  as  of  law.  The  appeal  is 
here  for  consideration  on  its  merits. 

II.  Wisard  purchased  in  his  own  name  the  two  mort- 
gages for  $2,000  and  $6,000,  and  thereafter,  on  March  18, 
1897,  he  entered  into  a  contract  with  the  Des  Moines  Sav- 
ings Bank  whereby  the  mortgage  of  $25,000  was  assigned 
to  him  for  the  purpose  of  foreclosure  in  connection  with 
the  two  other  mortgages  owned  by  him.  Under  this  contract 
with  the  bank,  Wishard  was  to  receive  as  his  compen- 
4  sation  2  per  cent,  of  the  amount  involved.     On  the 

.  day  after  this  contract  was  made,  Wishard  paid  out 
of  the  funds  in  his  hands  derived  from  rents  and  profits, 
which  were  not  covered  by  this  mortgage,  the  sum  of  $1,500, 
interest.  Accepting  appellant's  theory  as  to  Wishard's  rights 
as  a  trustee  or  mortgagee  in  possession, — granting  that,  so 
long  as  he  was  entitled  to  hold  possession  of  this  property, 
he  had  a  right  to  make  payment  in  reduction  of  the  superior 
liens,  at  least  so  far  as  to  keep  down  interest, — still  he  had 
no  such  authority  after  his  right  to  possession  ceased.  His 
right  to  possession  rested  upon  his  claims  against  the  loan 
and  trust  company,  and  we  find  that  on  March  18,  1897, — 
being  the  day  before  he  paid  the  $1,500  of  interest, — ^the 
amount  of  the  net  rents  in  his  hands  was  sufficient  to  satisfy 
his  judgment,  with  interest  and  costs.    Under  the  decree  set 
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out  above  this  money  should  have  been  so  applied.  Had  that 
been  done,  Wishard  would  have  had  no  right  of  possession 
thereafter,  and,  of  course,  no  authority  to  pay  this  interest. 
But  his  contingent  liability  still  appeared,  at  least,  to  exist 
on  this  date.  It  was  fully  released,  however,  on  April  5th 
following.  It  may  be  said  Wishard  had  a  right  to  hold  pos- 
session until  the  latter  date.  We  are  of  opinion  that  this  con- 
tingent liability  was  known  to  be  only  a  matter  of  form  on 
March   18th,   although  not  formally  released   until 

6  April  5th.  But,  assuming  that  he  had  a  right  to 
hold  possession  until  this  shadow  was  removed,  never- 
theless his  action  in  paying  interest  was  not  warranted. 
There  was  no  immediate  and  pressing  demand  which  could 
be  satisfied  only  by  this  payment  Had  Wishard  delayed 
only  a  few  days,  $1,500  would  have  been  saved  to  the  mort- 
gagor or  his  representatives,  and  this  must  have  been  appar- 
ent at  the  time  the  payment  was  made.  The  interest  was  not 
paid  to  prevent  a  foreclosure,  for  the  transaction  occurred 
after  foreclosure  had  been  agreed  upon  between  Wishard  and 
the  mortgagee. 

Wishard's  claim  to  the  $1,500  item  was  disallowed  by 

the  trial  court,  and  in  that  finding  we  concur.     His  claim 

for  interest  on  his  judgment,  $81.07,  was  reduced  to  $12.06 ; 

the  district  court  allowing  him  interest  only  to  Jan- 

7  uary  26,  1897.     Computing  it  up  to  March  18th  of 
that  year,  the  datei  when  we  find  he  had  sufiScient 

funds  on  hand  to  pay  his  whole  claim,  and  the  amount  will 
be  $21.36,  which  we  think  should  be  allowed. 

It  is  said  Marquis  could  not  lawfully  purchase  the  assets 

of  the  company  from  himself  as  receiver.     But  we  do  not 

think  Wishard  is  in  a  position  to  raise  any  such  issue.  Again, 

it  is  asserted  that,  as  the  purchase  of  the  assets  by 

8  Marquis  was  made  after  this  payment  of  interest,  he 
has  no  right  to  question  such  payment.     This  would 

be  true  if  the  owner  of  the  assets  at  the  time  of  such  pay- 
ment had  assented  to  the  transaction,  but  no  such  fact  ap- 
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pears.  The  Des  Moines  Loan  &  Trust  Company  could  cer- 
tainly object  to  the  payment,  had  it  not  sold  to  Marquis,  and 
he  possesses  its  rights. 

Some  claim  is  made  of  estoppel  against  Marquis.  It  is 
enough  to  say  the  testimony  does  not  warrant  it 

With  the  slight  modification  we  have  made  in  the  item 
of  interest,  which  should  not  relieve  appellant  from  the  costs, 
the  decree  of  the  district  court  is  affirmed. 


Sada  B.  Sells,  Appellant,  v.  John  Deemody. 

Road  Supervisors:  liability  fob  negligence.  The  fact  that  a 
person  elected  a  road  supervisor  is  subject  to  a  penalty  for 

1  refusing  to  accept  the  office  does  not  relieve  such  officer  from 
individual  liability  for  negligence  in  failing  to  perform  minis- 
terial duties  in  keeping  the  roads  in  repair. 

Written  notice  of  defect  in  highway  bequired.  A  road  super- 
visor, liable,  under  Code,  section  1557,  for  all  damages  result- 
ing from  a  defect  In  a  highway  which  is  allowed  to  remain 

2  after  a  reasonable  time  for  replacing  the  same  after  the  re- 
ceipt of  a  written  notice  thereof,  is  not  personally  liable  for 
failure  to  repair  a  defect  in  a  highway  where  such  notice  there- 
of has  not  been  given  to  him. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  N.  W. 

Macy,  Judge. 

Wednesday,  May  29,  1901.. 

The  petition  alleged  that  the  defendant,  as  road  super- 
visor, allowed  a  highway  in  his  district  to  become  and  re- 
main in  a  dangerous  condition  for  travel ;  that  he  had  oral 
as  well  as  constructive  notice  thereof,  but  failed  and  neg- 
lected to  repair  the  same  and  make  it  reasonably  safe, 
though  having  at  his  disposal  ample  material  and  means  for 
such  purposes;  that  the  particular  negligence  complained 
of  consisted  in  permitting,  in  an  approach  to  a  bridge,  a  hole 
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6  inches  wide  and  30  inches  long  and  18  inches  deep,  next 
to  a  decayed  plank,  to  remain  for  a  long  time  after  he  might, 
by  reasonable  diligence,  have  repaired  the  same.  And  it  is 
alleged  that  while  riding  in  a  buggy  drawn  by  a  team  imder 
the  management  of  another,  without  fault  on  plaintiff's  part, 
one  horse  stepped  in  the  hole,  and  after  some  struggling  the 
neck  yoke  broke  and  the  team  ran  away,  throwing  the  plain- 
tiff to  the  ground,  thereby  fracturing  her  femur  bone  and 
otherwise  injuring  her,  to  her  damage  in  the  sum  of  $10,- 
000.  The  defendant  demurred  on  two  grounds:  (1)  The 
petition  failed  to  allege  that  defendant  had  notice  of  the  de- 
fect in  the  highway  in  writing;  and  (2)  the  neglect  was  an 
omission  of  a  judicial,  rather  than  of  a  ministerial,  duty. 
The  demurrer  was  sustained,  and,  as  plaintiff  elected  to 
stand  on  the  ruling,  the  petition  was  dismissed,  and  she  ap- 
peals.— Affirmed. 

H.  L.  Robertson  and  Riley  Clarh  for  appellant. 

J,  L,  Blanchard  and  Fremont  Benjamin  for  appellee. 

Ladd,  J. — Is  a  road  supervisor,  with  ample  means  at  his 
disposal,  liable  to  an  individual  for  damages  resulting  from 
his  n^ligenee  in  failing  to  keep  the  highways  of  his  district 
in  a  reasonably  safe  condition  for  public  travel  ?    The 
1  assumption  of  the  duties  of  this  office  cannot  be  said 

to  be  strictlv  voluntarv,  as  the  refusal  to  act  involves 
the  payment  of  a  small  penalty;  but  it  may  well  be  doubted 
whether  any  considerable  number  of  the  citizens  of  this  state 
r^ard  wdth  serious  objection  the  imposition  of  official  duties, 
even  of  this  character.  If  service  because  of  the  public  neces- 
sity were  exacted  regardless  of  choice,  this  would  furnish  no 
excuse  for  failing  to  properly  perform  his  duties.  Otherwise, 
the  oflScial  might  qualify  and  then  do  nothing.  So,  too,  the. 
compensation  is  little  above  that  of  a  manual  laborer,  but  the 
obligation  of  an  officer  can  never  be  measured  by  the  amount 
of   salary    received.      The  interests  of  the  state  demand.'  a 
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higher  estimate  of  public  duty.  Section  1561  of  the  Code 
requires  him  to  '^eep  the  roads  in  as  good  condition  as  the 
funds  at  his  disposal  will  permit,"  and  his  qualification  for 
oflSce  consists  in  executing  a  bond  "conditioned  that  he  will 
faithfully  and  impartially  perform  all  the  duties  required 
of  him  and  devote  all  moneys  that  may  come  into  his  hands, 
by  virtue  of  his  office,  according  to  law."  Section  1545, 
Code.  And,  if  he  fail  to  "perform  the  duties  required  of 
him,"  he  shall  "forfeit  and  pay  for  the  use  of  the  road  fimd 
of  his  district  the  sum  of  ten  dollars."  Section  1568,  Code. 
Upon  the  road  supervisor  alone  is  cast  the  burden  of  keeping 
in  repair  the  public  highways,  with  the  exception  of  the 
larger  bridges.  No  such  duty  is  imposed  on  the  county. 
Soper  V.  Henry  County,  26  Iowa,  264;  Packard  v.  Voltz, 
94  Iowa,  277.  And  neither  a  township  nor  road  district 
may  be  made  paxty  to  a  suit  West  Bend  Tp,  v.  Munch, 
52  Iowa,  132 ;  White  v.  Road  Dist.  No.  1,9  Iowa,  202.  Can 
it  be  that  an  individual  who  has  sustained  damages  by  reason 
of  the  negligence  of  the  only  officer  required  to  act  is  entirely 
without  a  remedy?  Such  a  thought  ignores  the  ancient 
maxim  of  the  law  that  where  there  is  a  wrong  there  is  a  rem- 
edy. Numerous  authorities  lay  down  the  principle  that  he 
who  undertakes,  and  is  invested  with  the  duties  of  a 
public  officer,  is  liable  to  an  individual  who  sustains  special 
damages  by  a  neglect  properly  to  perform  such  duties.  More 
than  a  century  ago  Chief  Justice  Holt,  in  Lane  v.  Cotton, 
Salk.  17,  declared  that,  in  every  case  where  an  officer  is  in- 
trusted with  a  duty  by  the  common  law  or  by  statute,  an 
action  lies  against  him  for  a  neglect  of  that  duty  of  his 
office;  and  in  Henly  v.  Mayor  &  Burgesses  of  Lyme,  5  Bing. 
91,  Chief  Justice  Best  said :  "I  take  it  to  be  perfectly  clear 
that  if  a  public  officer  abuses  his  office,  either  by  an  act  of 
omission  or  commission,  and  the  consequence  of  that  is  an 
injury  to  an  individual,  an  action  may  b^  maintained 
against  such  public  officer.  The  instances  are  so  numerous 
it  would  be  a  waste  of  time  to  refer  to  them."     See  review 
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of  English  cases  in  Robinson  v.  Chamberlain,  34  N.  T.  398 
(s.  c.  90  Am.  Dec.  713,  and  note)  ;  Bank  v.  Clements,  87 
Iowa,  542.  That  such  is  the  rule  generally  prevailing  in 
this  country  cannot  now  be  questioned,  though  some  courts 
have  followed  the  dicta  of  eminent  judges  contained  in  some 
early  cases  to  the  effect  that  aa  certain  officers  owe  their 
duties  to  the  public  at  large,  and  are  subject  to  indictment, 
they  are  not  liable  to  individuals  for  damages  occasioned  by 
their  negligence.  On  this  ground,  and  also  that  the  office  of 
road  supervisor  is  not  voluntarily  assumed,  several  courts 
have  declared  that  such  officer  is  not  liable  for  damages 
resulting  to  an  individual  from  either  misfeasance  or  non- 
feasance in  office.  McConnell  v.  Dewey,  5  Neb.  385 ;  Board 
V.  Strader,  18  K  J.  Law,  108  (35  Am.  Dec.  530) ;  Dunlap 
V.  Knapp,  14  Ohio  St.  64  (82  Am.  Dec.  468)  ;  Thornton  v. 
Springer,  5  Tex.  687  iMcKenzie  v.  Chovin,  1  McMul.  (S.  C. 
222 ;  Nagle  v.  Wakey,  161  HI.  387  (43  K  E.  Rep.  1079).  In 
the  last  case  Judge  Phillips  filed  a  vigorous  dissenting  opin- 
ion, and  in  that,  and  the  views  of  the  appellate  court,  adopted 
by  the  majority,  the  grounds  for  the  different  conclusions  are 
fully  reviewed.  The  general  rule  is  thus  stated  in  Shearman 
&  Redfield  on  Negligence  (3d  Ed)  156 ;  "The  liability  of  a 
public  officer  to  an  individual  for  his  negligent  acts  or  omis- 
sions in  the  discharge  of  an  official  duty  depends  altogether 
upon  the  nature  of  the  duty  of  which  the  neglect  is  alleged. 
Where  his  duty  is  absolute,  certain  and  imperative,  involv- 
ing merely  the  execution  of  a  set  task, — in  other  words,  is 
simply  ministerial, — he  is  liable  in  damages  to  any  one  spe- 
cially injured  either  by  his  omitting  to  perform  the  task,  or  by 
performing  it  negligently  or  unskillf ully.  On  the  other  hand, 
where  his  powers  are  discretionary,  to  be  exerted  or  withheld 
according  to  his  own  judgment  as  to  what  is  necessary  and 
proper,  he  is  not  liable  to  any  private  person  for  a  neglect  to 
exercise  those  powers,  nor  for  the  consequences  of  a  lawful 
exercise  of  them,  where  no  corruption  or  malice  can  be  im- 
puted, and  he  keeps  within  the  scope  of  his  authority.''    This 


348  Sells  v.  Dermody.  [114  Iowa 

rule  was  particularly  applied  to  the  office  of  road  supervisor 
in  McCord  v.  High,  24  Iowa,  342,  where  it  was  held  that  his 
duties  might  be  regarded  as  either  ministerial  or  judicial, 
and  it  was  said :  "The  defendant,  as  supervisor  of  roads,  is 
required  by  law  to  keep  the  highways  in  repair.  He  deter- 
mines when  and  where  repairs  are  necessary,  and  what  work 
shall  be  done  in  order  to  effect  the  repairs.  The  determina- 
tion may  be  regarded  as  of  judicial  nature.  He  also  is  re- 
quired to  direct  the  work, — ^to  make  the  repairs  he  has  deter- 
mined  upon.  This  is  simply  a  ministerial  duty."  In  Gould 
V.  Schermer,  101  Iowa,  583,  the  defendant,  as  road  super- 
visor, was  charged  with  negligence  in  the  construction  of  a 
bridge,  and  right  of  recovery  recognized.  The  liability 
of  such  an  officer  to  an  individual  for  damages  caused  by  neg- 
ligence in  the  performance  of  ministerial  duties  is  sustained 
by  many  authorities.  Hover  v.  Barkhoof,  44  !N".  Y.  113; 
Robinson  v.  Bohr,  73  Wis,  436  (40  N.  W.  Kep.  668,  2  L. 
E.  A.  366)  ;  Commissioners  v.  Martin,  4  Mich.  557  (69  Am, 
Dec.  333)  ;  Commissioners  v,  DucheU,  20  Md.  468  (s.  c.  83 
Am.  Dec.  557,  and  note)  ;  Hathaway  v.  Hinton,  46  N.  C, 
243.     See  15  Am.  &  Eng.  Enc.  Law,  412. 

What  we  have  said  disposes  of  the  main  question  argued 
by  counsel,  but  another  is  involved  in  the  ruling  on  the  de- 
murrer, and  that  is  whether  the  failure  to  repair  was  an 
omission  of  a  ministerial  dutv.  The  means  at  the  command 
of  this  officer  are  very  limited,  and  he  may  call  upon  the 
able-bodied  men  of  his  district,  between  21  and  45  years  of 
age,  for  but  two  days'  work  each  year,  except  in  an  emer- 
gency. Under  these  circumstances,  it  is  a  matter  of  judg- 
ment and  discretion  "when  and  where  repairs  are  neeessary, 
and  what  work  shall  be  done  in  order  to  effect  the  repairs  ;'* 
and  that  determination  of  a  judicial,  rather  than 
3  ministerial,  nature.     McCord  v.  High,  supra.     This 

was  manifestly  the  thought  of  the  legislature  in  pro- 
viding that,  "when  notified  in  writing  that  any  bridge  or 
portion  of  the  public  road  is   unsafe,    the   road    supervisor 
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shall  be  liable  for  all  damages  resulting  therefrom,  after  a 
reasonable  time  for  repairing  the  same/'  Section  1557, 
Code.  In  view  of  this  statute,  the  possession  of  ample  means 
cannot  be  regarded  as  controlling,  as  seems  to  have  been  held 
in  some  of  the  cited  cases.  As  defendant  was  not  thus  noti- 
fied, he  is  not  answerable  in  damages. — Affibmed. 


John  T.  Jack,  Appellant,  v.  P.  F.  Cold  et  al. 

Redemption  by  Lien  Hoiders:         pubchase    of    sale    CEnxiFiCATE. 
Under  Code,  section  4056,  providing  that  the  mode  of  redemp- 

1  tion  by  a  lien  holder  from  a  mortgage  foreclosure  shall  be  by 
paying  the  necessary   amount   into   the   clerk's   office,   a  lien 

2  holder  purchasing  certiflcates  of  sale  acquires  none  of  the  rights 
of  a  redemptioner,  but  holds  subject  ^o  redemption,  unaffected 
by  any  other  incumbrances  he  may  have. 

Redemption  by  title  holder.  Under  Ck>de,  section  4051,  providing 
that  the  "terms  of  redemption  from  a  mortgage  foreclosure 
by  the  title  holder  shall  be  the  payment  into  the  clerk's  office 

2  of  the  amount  of  the  certificate  and  all  sums  paid  by  the  holder 
thereof  in  effecting  redemptions,  added  to  the  amount  of  his 
own  lien,"  the  title  holder.  In  effecting  redemption,  is  not  re- 
quired to  pay  any  lien  acquired  by  the  certificate  holder  other- 
wise than  by  redemption. 

Change  in  mode  by  statute.  A  mere  change  in  the  mode  of  re- 
demption from  a  mortgage  foreclosure  does  not  affect  the  right 

3  to  redeem,  and  is  not  obviated  by  Code,  section  51,  providing 
that  the  repeal  enacted  by  the  Code  "shall  not  affect  any  act 
done  or  right  accruing  or  which  has  accrued." 

Who  is  redemptioner.  Code  1873,  section  3109,  provides  that  a 
redemption  from  a  foreclosure  sale  may  be  made  by  a  creditor, 
before  the  expiration  of  nine  months,  to  the  party,  clerk  or 
sheriff.  A  junior  mortgagee  bid  on  the  property  at  a  fore- 
closure sale  under  a  prior  mortgage,  and  received  certificates 

4  of  sale.  Thereafter  he  filed  affidavits,  with  respect  to  one 
tract,  that  he  was  the  owner  of  the  certificate  of  sale,  and  also 
the  mortgage,  and  that  under  such  mortgage  he  made  redemp- 

5  tion  from  himself  as  holder  of  the  certificate,  etc.;  with  respect 
to  another  tract,  that  the  certificate  was  assigned  to  himself 
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by  himself,  and  redemption  made  from  himself,  etc.  The 
land  at  the  time  exceeded  in  value  the  total  amount  of  plain- 
tiff's liens.  Held,  that,  though  not  technically  a  redemptioner 
in  purchasing,  he  became  such  at  the  end  of  six  months,  and 
his  mortgage  was  extinguished  by  the  execution  of  the  sheriffs 
deeds. 

Appeal  from  Shelby  District  Court. — Hon.  IN".  W.  Macy, 

Judge. 

Wednesday,  May  29,  1901. 

Cold,  being  indebted  to  tlie  Irwin  Bank,  exeeuted  three- 
promissory  notes,  of  $1,000  each,  to  J.  T.  Jack,  president, 
January  10,  1896,  payable,  respectively,  November  1,  1890, 
January  1,  1897,  and  March  1,  1897,  and  six  days  later  gave 
a  mortgage  to  Jack,  individually,  securing  payment, 
1  on  the  following  described  land:     Southwest  J  and 

Southwest  ^  Xorthwest  J  section  23,  township  81, 
range  38,  West  ^  and  South  ^  Southeast  J  section  26,  town- 
ship 81,  range  38, — subject  to  prior  mortgages  aggregating 
$8,700.  On  March  3,  1897,  to  further  secure  payment,  and 
in  consideration  of  extension  of  time,  he  executed  another 
mortgage  on  the  West  ^  Xortheast  ^  section  36*  township  81, 
range  38,  and  the  East  ^  Southeast  ^  section  31,  township 
81,  range  37,  subject  to  incumbrances  of  $1,300  on  each 
place.  The  senior  mortgage  was  foreclosed  on  Xorth  i 
Southwest  i  and  Southwest  ^  IN'orthwest  J  of  section  23, 
also  on  Northwest  J  and  Northwest  J  Southwest  ^  of  section 

26,  and  on  South  ^  Southwest  1  of  section  23,  and  at  the  sale 
the  first  two  bid  in  by  Jack,  February  22,  1897,  and  the  last 
bv  Burmeister,  five  days  later,  and  the  certificate  of  sale  as- 
signed  to  Jack,  November  16,  1897.  When  the  year  of  re- 
demption had  expired,  plaintiff  obtained  sheriff's  deeds  for 
all  this  land.  The  senior  mortgage  on  the  West  i  Northeast 
i  section  36  was  also  foreclosed,  and  at  the  sale,  February 

27,  1897,  bid  in  by  Jack;  but  Cold's  grantee  deposited  the 
amount  of  the  bid,  together  with  interest  and  costs,  with  the 
clerk  of  court,  for  the  purpose  of  redemption.     Two  days 
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later  Jack  filed  an  affidavit  to  the  effect  that  he  was  the 
owner  and  holder  of  the  $3,000  mortgage  mentioned,  as  well 
as  of  the  certificate  of  sale,  claimed  the  right  to  redeem  from 
the  latter,  and  offered  to  credit  $1,000  on  the  mortgage  debt,, 
and  notified  said  grantee  that  he  refused  to  accept  the  amount 
deposited.  Subsequently  this  redemption  was  adjudged 
sufficient,  and  the  certificate  surrendered.  It  should  also  be 
noted  that  Cold,  having  made  arrangements  with  a  party  at 
Council  Bluffs  to  furnish  the  money  with  which  to  redeem, 
applied  to  Jack  for  a  statement  of  the  amount  required,  and 
the  latter  furnished  the  figures,  which  included  the  amount 
due  on  the  $3,000  mortgage.  This  action,  in  which  plaintiff" 
asks  for  the  foreclosure  of  said  $3,000  mortgages  against  all 
the  land  covered  thereby,  save  that  on  which  sheriff's  deeds 
have  been  issued,  was  begun  August  19, 1897!  Cold  answered 
that  plaintiff's  debt  was  canceled  by  operation  of  law ;  that 
is,  Jack's  purchase  at  the  sales,  and  procuring  the  assignment 
from  Burmeister,  followed  by  sheriff's  deeds,  constituted  a 
redemption  under  said  mortgages,  and  extinguished  the  debt 
secured  thereby.  This  view  was  taken  by  the  district  court,, 
and  the  petition  was  dismissed.  The  correctness  of  the  de- 
cree as  to  the  80  acres  redeemed  by  Cold's  grantee  is  not  ques- 
tioned.    The  plaintiff  appeals.— ^j^rmed. 

I.  M.  Earle  and  Earl  &  McCabe  for  appellant. 

Byers  &  Lochwood  for  appellees. 

I^^D^  J. — ^It  will  be  observed  that  Jack  purchased  part 
of  the  land  at  sheriff's  sale,  and  took  an  assignment  of  the 
certificate  of  sale  of  the  other  part ;  and  the  question  is,  did 
this  in  either  instance  amount  to  a  redemption  under  his 
junior  mortgage,  or  was  he  a  mere  purchaser  ?  A  somewhat 
radical  change  in  the  mode  of  redeeming  was  effected  by  the 
Code  1897.  Formerly  payment  might  be  made1)y  the  cred- 
iter,  before  the  expiration  of  nine  months  after  the  sale,  to 
the  party,  clerk,  or  sheriff.    Section  3109,  Code  1873.    Only 
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when  made  after  the  lapse  of  nine  months  was  it  essential 
that  the  clerk  receive  the  money  and  enter  the  transaction 
of  record.  It  was  said  in  Ooode  v.  Cummings*  35  Iowa. 
67 :  "Before  the  expiration  of  nine  months,  it  appears  that 
redemption  is  performed  by  the  parties  themselves  without 
the  aid  of  the  clerk, — ^without  the  transaction  being  of  rec- 
ord. After  the  nine  months  the  transaction  is  made  of  rec- 
ord by  the  clerk,  and  the  money  required  for  redemption  is 
paid  into  his  office  for  the  use  of  the  party  entitled  thereto." 
Lamb  v.  Feeley,  71  Iowa,  742 ;  Fry  v,  Warfield-Howell-Watt 
Co.,  105  Iowa,  559.  But  that  portion  of  section  3109  of  the 
Code  of  1873  authorizing  pajnnent  "to  the  party,  the  clerk, 
or  the  sheriff"  was  entirely  omitted  from  the  Code,  and  in  lieu 
of  it  and  section  3118  was  enacted  section  4056 :  "The  mode 
of  redemption  by  a  lien  holder  shall  be  by  paying  in  to  the 
clerk's  office  the  amount  necessary  to  effect  the  same,  comput- 
ed as  provided,  and  filing  therein  his  affidavit,  or 
that  of  his  agent  or  attorney,  stating  as  nearly  as  practicable 
the  nature  of  his  lien  and  the  amount  still  due  and  unpaid 
thereon.  If  he  is  unwilling  to  hold  the  property  and  credit 
the  debtor  thereon  the  full  amount  of  his  lien,  he  must 
state  the  utmost  amount  he  is  willing  to  credit  him  with. 
If  the  amount  paid  to  the  clerk  is  in  excess  of  the  prior 
bid  and  liens,  he  shall  refund  the  excess  to  the  party  paying 
the  same,  and  enter  such  redemption  made  by  a  lien  holder 
upon  the  sale  book,  and  credit  upon  the  lien,  if  a  judgment 
in  the  court  of  which  he  is  clerk,  the  full  amount  thereof 
including  the  interest  and  costs,  or  such  less  amount  as  the 
lien  holder  is  willing  to  credit  thereon,  as  shown  by  the  affi- 
davit filed."  This  is  the  only  mode  of  redeeming  authorized, 
and  a  complete  record  in  the  clerk's  office  is  always  accessible. 
Lienholders  may  know  therefrom  at  any  time  precisely  what 
has  been  done,  and  are  not  compelled  to  keep  a  lookout  for 
secret  transactions  between  other  creditors.  The  provisions 
relating  to  redemption  by  a  lienholder  after  the  lapse  of  nine 
months  are  entire  eliminated.     Heretofore  it    has    some- 
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times  proven  difficult  to  determine  whether  a  lienholder,  in 
taking  an  assignment  of  a  certificate  of  sale,  became  a  mere 
purchaser  or  redemptioner,  for  in  either  event  the  transaction 
could  only  differ  in  the  matter  of  intention.  Hence,  when 
that  has  been  done  which  the  statute,  as  interpreted,  declared 
might  constitute  a  redemption,  the  purpose  of  redeeming  was 
inferred,  unless  a  contrary  intention  appeared.  Lamb 
V.  Feeley,  supra;  West  v.  Fitzgerald,  72  Iowa,  306.  But 
under  the  present  statute  the  lienholder,  as  freely  as  others, 
may  purchase  certificates  of  sale  or  other  liens,  and  no  pre- 
sumption with  respect  to  redemption  will  arise  there- 
2  from.     In  doing  so  he  simply  takes  the  place  of  the 

seller,  and  in  that  situation,  as  assignee  holds  sub- 
ject to  redemption,  unaffected  by  any  other  incumb- 
rances he  may  hava  In  other  words,  he  can  only  tack 
another  to  his  own  lien,or  his  own  to  another  lien,  so  as  to 
compel  payment  of  both,  in  redeeming  from  him,  by  obtain- 
ing that  other  through  redemption  by  payment  thereof  into 
the  clerk's  office,  and  making  a  record  of  the  transaction.  The 
mere  assignee  of  a  lien  no  longer  acquires  the  right  of  a 
redemptioner  through  the  assignment  alone,  but,  to  accom- 
plish this,  must  acquire  it  in  the  manner  pointed  out  by  stat- 
ute. Xor  is  it  necessary  that  the  title  owner,  in  order  to  re- 
deem from  the  sale,  as  suggested  by  appellees,  pay  any  lien 
procured  by  the  certificate  holder  otherwise  than  by  re- 
demption. Section  4051  reads:  "The  terms  of  redemption, 
when  made  by  the  title  holder,  shall  be  the  payment  into  the 
clerk's  office  of  the  amount  of  the  certificate,  and  all  sums 
paid  by  the  holder  thereof  in  effecting  redemptions,  added 
to  the  amount  of  his  own  lien,  or  the  amount  he  has  credited 
thereon,  if  less  than  the  whole,  with  interest  at  contract  rate 
on  the  certificate  of  sale  from  its  date,  and  upon  sums  so 
paid  by  way  of  redemption  from  date  of  payment,  and  upon 
the  amount  credited  on  his  own  judgment  from  the  time  of 
said  credit,  in  each  case  including  costs."    By  "his  own  lien'^ 
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is  evidently  meant  that  on  which  redemption  was  made,  and 
no  other.  If  he  has  other  liens,  not  procured  through  re- 
demption, they  are  not  to  be  taken  into  consideration  in  com- 
puting the  amount  to  be  exacted.  As  contended,  no  way  is 
pointed  out  by  which  a  senior  incumbrancer  who  has  taken  an 
assignment  of  the  certificate  of  sale  as  purchaser  may  be  com- 
pelled  to  signify  what  amount,  if  any,  he  is  willing  to  credit 
on  his  incumbrance,  and  allow  the  lien  thereof  to  be  extin- 
guished. ISTor  was  there  any  such  provision  in  the  Code  of 
1873.  Whether  that  possible  situation  demands  a  remedy  in 
the  interest  of  the  junior  lienholder  or  execution  defendant  is 
a  subject  more  appropriate  for  the  consideration  of  the  legis- 
lature than  this  court.  The  statute  was  prepared  by  the  Code 
commissioners,  its  meaning  is  clear,  and  it  accomplishes,  as 
we  think,  that  which  they  proposed  in  saying,  "In  this  section 
it  is  attempted  to  make  the  method  of  redemption  more  defi- 
nite, redemption  to  be  effected  in  each  case  by  paying  the 
clerk." 

II.     The  sale  to  Burmeister  occurred  before  the  adop- 
tion of  the  Code,  October  1,  1897,  but  it  was  afterwards  that 
the  certificate  of  sale  was  assigned  to  Jack.     Did  the  pro- 
vision of  the  Code  of  1873  in  force  at  the  time  of  the 
3  sale  control  in  the  matter  of  making  redemption? 

The  repeal  by  the  Code  did  "not  affect  any  act  done, 
any  right  accruing  or  which  has  accrued  or  been  established, 
nor  any  suit  or  proceeding  had  or  commenced  in  any  civil 
case  before  the  time  when  such  appeal  takes  effect ;  but  the 
proceedings  in  such  cases  shall  be  conformed  to  the  provisions 
of  the  Code  so  far  as  consistent."  Section  51,  Code.  As  often 
said,  rights,  not  remedies,  are  saved  by  this  section;  and,  un- 
less the  change  in  remedy  in  some  way  affected  existing  or 
accruing  rights,  this  statute  has  no  application,  exce])t  to  a 
pending  suit  or  proceeding,  and  even  then  the  provisions  of 
the  Code  are  to  be  followed  as  far  as  may  be.  Jones  v,  I^jsur- 
ance  Co.,  110  Iowa,  75 ;  Wormley  v.  Hamburg,  40  Iowa,  22  ^ 
Tilton  V.  Swift,  40  Iowa,  78 ;  Woods  v.  Haviland,  59  Iowa,. 
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476 ;  Kossuth  County  v.  Wallace,  60  Iowa,  503.  "The  right 
of  a  creditor  to  any  particular  remedy  is  not  a  vested  right 
in  the  continuance  of  any  special  mode  of  proceeding,  or  the 
perpetuation  of  any  remedy  or  remedial  process  which  can  be 
modified  or  abolished  without  impairing  or  taking  away  the 
right  itself.  A  particular  remedy  existing  at  the  time  of  the 
making  of  the  contract  may  be  abrogated  altogether  without 
impairing  the  obligation  of  the  contract,  if  another  and 
equally  adequate  remedy  for  the  enforcement  of  that  obliga- 
tion remains,  or  is  substituted  for  the  one  taken  away." 
Beach,  Modem  Law  Contract;  New  Orleans  &  L,  R,  Co.  v. 
Lo^iisiana,  157  U.  S.  214  (15  Sup.  Ct.  Rep.  581,  39  L.  Ed. 
679).  Was  the  right  which  the  judgment  conferred,  or  the 
obligation  which  the  defendant  assumed,  affectedi — enlarged 
or  abridged  in  any  way — by  the  change  in  the  law?  The 
plaintiff  had  the  perfect  right  to  assignment  of  the  certificate 
without  redeeming,  before  the  change.  Strceter  v.  Bank,  53 
Iowa,  178.  That  right  continued  unimpaired.  Then  taking 
the  assignment,  without  more,  would  have  been  treated  as  a 
redemption ;  afterwards,  as  a  purchase  only.  The  choice  of 
purchasing  or  redeeming  was  open  after  the  change,  as  be- 
fore. The  method  alone  had  been  changed.  What  was  done 
would  have  constituted  a  redemption  before  October  1,  1897. 
It  did  not  after  that.  The  inference  from  the  taking  of  an 
assignment  before  then  was  that,  as  precisely  what  might 
be  a  redemption  had  been  done,  this  had  been  intended. 
After  then  no  such  inferences  were  permissible,  as  the  thing 
done  could  not  amount  to  a  redemption.  But  the  right  to 
redeem  was  in  no  way  affected,  as  this  might  have  been  ac- 
complished as  readily  through  payment  to  the  clerk  as  to  the 
party.  Undoubtedly  alterations  in  re<lemption  law  may 
affect  the  rights  of  parties  to  contracts.  See  Fonda  i\  Clark, 
43  Iowa,  300;  Bamitz  v.  Beverly,  163  U.  S.  118  (16  Sup. 
Ct.  Rep.  1042,  41  L.  Ed.  03).  All  we  hold  is  that  a  mere 
change  in  the  mode  of  redeeming,  without  more,  does  not 
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aflFect  such  rights,  and  is  not  obviated  by  section  51  of  the 
Code. 

III.     A  more  difficult  question  arises  with  respect  to 
the  other  sales.    Plaintiff  bid  the  two  parcels  of  land  in  and 
acquired  certificates  of  sales  February  22,  1807.     For  six 
months — until  August  22d  of  that  same  year — ^the 
4  defendant  enjoyed  the  exclusive  right  to  redeem.    Up 

to  that  time  there  could,  then,  have  been  no  redemp- 
tion by  Jack  under  his  junior  mortgage.     But  was  there  a 
redemption  thereunder  after  that  time,  and  before  the  change 
in  the  law,  October  1,  1897  ?    In  Wilson  v.  CoriMin,  22  Iowa, 
452,  the  holder  of  a  judgment  obtained  an  assignment  of  the 
certificate  of  sale  within  six  months  after  the  sale  of  the  land  ; 
but,  without  saying  this  amounted  to  a  redemption  if  held 
after  the  lapse  of  six  months,  payment  of  both  liens  was  re- 
quired to  redeem.    In  Stephens  v,  Mitchell,  103  Iowa,  C5, 
the  certificate  was  assigned  to  Stephens  two  days  after  the 
sale.     About  the  same  time  he  purchased  a  junior  mortgage 
of  Gregory,  who  had  been  a  party  to  the  foreclosure,  though 
defaulted,  foreclosed  it,  and  bid  in  the  land  at  sale.     Just 
previous  to  the  expiration  of  12  months  from  the  first  sale, 
the  grantees  of  the  execution  defendant  sought  to  redeem  by 
paying  the  amount  of  the  assigned  certificate,  interest,  and 
accrued  costs.    It  was  there  said  in  the  opinion  of  the  district 
judge,  adopted  by  this  court:    "If  the  assignment  to  him  of 
the  Gregory  mortgage  did  not  take  immediate  statutory  effect 
as  a  redemption  from  the  prior  sale,  it  would,  by  operation 
of  law,  have  that  effect  at  the  expiration  of  six  months  follow- 
ing the  first  sale.     The  provisions  of  the  statute  providing 
dfor  and  regulating  redemptions  by  creditors  have  no  applica- 
tion to  a  redemption  made  by  the  defendant.    If  the  defend- 
ant had  in  this  case  sought  to  make  redemption  at  the  time 
of  his  conveyance  to  Sloane  and  Wynkoop,  he  would  have 
been  obliged  to  redeem  from  both  sales  in  order  to  give  valid- 
ity to  the  redemption.    His  grantees  are  in  no  better  position, 
under  the  circumstances  of  this  case,  and  have  no  greater 
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rights  than  he  possessed.  .Their  redemption,  to  be  effectual, 
must  be  from  both  sales."  Again  speaking  through  Granger, 
J. :  "Had  he  made  the  purchase  after  six  months,  and  with- 
in the  nine  months,  the  transaction  would  have  been  a  re- 
demption by  Stephens  from  Griggs,  as  held  in  Larrib  v. 
Feeley,  71  Iowa,  742;  Lamh  v.  \Yest,  75  Iowa,  399;  and 
there  would  then  be  no  question  but  that,  to  redeem  Lindenau 
or  his  assigns  must  do  so  from  both  judgments.  As  Stephens 
purchased  the  Griggs  certificate  within  the  six  months,  it  was 
not  technically  a  redemption,  and  within  the  six  months 
Lindenau  could  have  redeemed  by  paying  the  Griggs  judg- 
ments. This  was  not  done,  and  Stevens  held  both  judg- 
ments during  the  period  in  which  he  could  have  acquired 
both  and  been  protected.  The  practical  effect  is  the  same  as 
to  the  judgment  debtor."  These  cases  do  not  differ  essen- 
tially from  that  before  us.  A  fair  test  by  which  to  determine 
whether  the  creditor  is  a  redemptioner  would  seem  to  lie  in 
answering  whether  the  claiiji  must  be  paid  by  the  title  holder 
in  order  to  redeem.  If  he  must  pay  the  lien  acquired  to  free 
his  property  from  the  incumbrance  previously  held,  it  is  be- 
cause the  former  is  tacked  to  the  latter  through  redemption. 
Now,  Cold  must  hate  paid  Jack  the  mortgage,  in  order  to 
have  redeemed  from  the  sale,  under  the  rule  of  the  cited 
cases ;  and,  if  so,  then  it  is  for  the  reason  that  Jack  held  the 
certificates  as  a  redemptioner.  True,  Jack  testified  he 
bought  at  the  sale  as  an  investment,  without  thought  of  re- 
deeming. At  that  time  he  could  not  have  redeemed.  If, 
however,  there  be  doubt  as  to  plaintiff's  purpose  of  being 
treated  as  a  redemptioner,  it  is  dissipated  by  the  affidavits 
he  has  filed.  With  respect  to  an  80-acre  tract  bid  in  by  him 
and  redeemed  by  Cold's  grantee,  he  filed  an  affidavit  to  the 
effect  that  he  was  owner  of  the  certificate  of  sale  and  also  <he 
mortgage,  and  further  stated  that  "under  said  mortgage  ho 
makes  a  redemption  from^  himself,  as  holder  of  the  certifi* 
cates  of  purchase,  and  is  willing  to  credit  thereon  $1,000." 
In  another,  where  he  obtained  an  assignment  of  a  certificate, 
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he  made  oath  "that  the  above  certificate  was  assigned  to  John 
T.  Jack  by  John  T.  Jack,  and  redemption  made  from  him- 
self. I  am  willing  to  credit  the  sum  of  $450."  True,  these 
were  filed  after  the  lapse  of  nine  nuonths  from  sales,  but 
nevertheless  indicate  his  intention  of  availing  himself  of  the 
advantages  of  redemption.  In  both,  reference  to  a  previous 
redemption  is  evidently  intended,  as  that  could  not  have  been 
accomplished  by  him  when  filed.  This  view  finds  further 
support  in  the  proof  that  the  land  at  the  time  ex- 
5  ceeded  in  value  the  total  amount  of  all  the  plaintiff's 

■ 

liens.  Under  all  the  circumstances,  we  are  inclined 
to  the  opinion  expressed  in  Stephens  v,  Mitchell, — that, 
though  not  technically  a  redemptioner  in  purchasing,  he  be- 
came such  at  the  end  of  six  months  before  the  change  in  the 
law,  and  that  his  mortgage  was  extinguished  in  the  execu- 
tion of  the  sheriff's  deeds. 

The  point  is  made  that  the  Bank  of  Irwin,  a  partnership 
composed  of  plaintiff  and  one  McMullen,  was  the  owner  of 
the  mortgage.  On  this  subject  it  is  enough  to  say  that  Jack 
made  oath  at  least  four  times  that  it  w^as  his  property,  and, 
regardless  of  whose  it  may  be,  he  was  fully  authorized  to  treat 
it  in  all  respects  as  his  own,  and  he  did  so. — Affirmed. 


James  Hollenbeck  v.  J.  M.  Ristine,  Appellant. 

Libel:  PRIVILEGE.     One  of  the  surgeons  of  a  street  railway  com- 
1    pany  rendered  professional   services  to  a  conductor,   who   re- 

3  fused  payment  of  part  of  the  bill.  The  surgeon  thereupon  re- 
ported the  matter  to  the  president  of  the  company,  who  re- 

4  quested  defendant,  the  surgeon's  partner,  to  put  the  matter  In 
writing,  which  defendant  did,  stating  that  the  conductor  was 
cowardly,  slinking  behind  the  defense  of  limitations.  Held, 
that,  though  written  in  response  to  the  president's  request,  the 
communication  was  not  privileged. 

Pboximate  damages:     Loss  of  employment.     One  of  the  surgeons 
of  a  street  railway  company  rendered  professional  services  to 
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a  conductor,  who  resisted  payment  of  part  of  the  bill.     The 

1  surgeon  reported  the  matter  to  the  president  of  the  company, 

2  who  requested  defendant,  his  partner,  to  put  the  matter  in 
writing,  which  he  did,  stating  that  the  conductor  was  slinking 

6  behind  the  defense  of  limitations,  and  they  preferred  not 
to  be  connected  with  a  company  employing  such  men.  The 
president  thereupon  ordered  the  conductor's  discharge,  giving 
as  his  reason  that  otherwise  the  surgeon  would  withdraw, 
but,  the  claim  being  paid,  the  conductor  was  retained  for  a 
time  in  the  president's  absence.  The  latter,  on  his  return, 
however,  ordered  his  immediate  dismissal.  Held,  In  an  action 
for  libel  that  the  communication  was  the  cause  of  the  conduct- 
or's discharge. 

Same.  One  person  cannot  advise  another  to  discharge  an  employe, 
1  accompanying  his  advice  with  libelous  charges,  and  escape  lia- 
5    bility  therefor. 

Appeal  from  Linn  District  Court. — ^Hon.  H.  M.  Eemley, 

Judge. 

Wednesday,  May  29,  1901. 

Action  at  law  to  recover  damages  for  an  alleged  libel 
"written  of  and  concerning  the  plaintiff,  resulting  in  his  dis- 
charge from  employment  by  the  Cedar  Rapids  &  Marion 
City  Railroad  as  conductor,  and  for  loss  of  time  and  injury 
to  reputation  and  means  of  support.  Defendant  admitted 
the  writing  of  the  alleged  libel,  and  averred  that  it  was 
both  justified  and  privileged.  Verdict  and  judgment  for 
$683.33  was  rendered  in  favor  of  the  plaintiff.  Defendant 
appeals. — Affirmed. 

C.  D.  Harrison  and  Hubbard,  Daxvley  &  Wheeler,  for 
appellant 

Henry  Rickel,  John  Christie,  and  Jamison  &  Smyth  for 
appellee. 

GivEx^  C.  J. — I.  At  and  for  a  long  time  prior  to  De- 
cember 11,  1892,  the  plaintiff  was  in  the  employ  of  said 
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railway  company  as  a  conductor,  of  which  company  P.  E. 

Hall  was  president,  F.  L.  Diserens,  superintendent, 
1  and  the  defendant  and  his  father,  Dr.  Henry  Ristine, 

partners  in  the  practice  of  medicine,  were  the  sur- 
geons. In  October  and  ^November,  1886,  Dr.  Henry  Ristine 
made  two  professional  visits,  in  consultation  wath  Dr.  La 
Grange,  upon  the  plaintiff's  wife  and  son,  for  which  S2r- 
vices  saidfirm  charged  the  plaintiff$15.  In  1887  two  or  more 
notices  were  sent  to  the  plaintiff,  requesting  him  to  pay  the 
bill,  but  he  made  no  reply  thereto.  In  the  fall  of  1892  the 
account  was  placed  in  the  hands  of  an  attorney,  and  suit 
brought  thereon,  whereupon  the  plaintiff  employed  an  attor- 
ney, but  whether  to  defend  or  to  compromise  is  in  dispute. 
The  original  notice  in  the  ease  was  not  served  in  time 
and  the  case  was  dismissed  without  prejudice.  In 
an  interview  between  the  attorneys,  plaintiff's  attorney 
called  attention  to  the  fact  that  the  claim  was  barred, 
and  this  mention  was  communicated  to  the  defendant  before 
he  wrote  the  letter  under  consideration.  It  does  not  appear 
whether  the  plaintiff  authorized  a  defense  based  upon  the 
statute  of  limitations.  He  was  disputing  the  claim  on  the 
ground  that  one  visit  charged  for  was  not  professional,  but 
a  social  visit.  The  fact  seems  to  be  that  Dr.  Ristine  visited 
the  family  three  times,  one  of  which  was  a  social  call,  and 
for  which  no  charge  was  made.  The  efforts  at  a  compromise 
ended  in  plaintiff's  attorney  offering  $7.50,  which  defendant 
refused  to  accept.  Just  prior  to  the  writing  of  the  letter, 
defendant  had  an  interview  with  Mr.  Hall,  of  which  defend- 
ant stated  as  follows:  "Mr.  Hall  came  into  my  oflSce,  and 
said  that  he  had  learned  from  my  father  at  a  time  that  he 
had  made  a  call  on  him  a  little  while  before  that  we  had 
a  bill  against  Mr.  Hollenbeck  for  professional  services  ren- 
dered, and  which  he  had  refused  to  pay.  He  said  that  he 
noticed  that  father  w^as  not  very  well,  and  suggested  to  him 
that  he  would  ask  me  more  about  it.  Then  he  asked  me  what 
there  was  about  it,  and  I  w^ent  on  and  gave  him  tersely  the 
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facts  in  the  case.  I  said  that  Holleniback  had  not  paid  cfur  bill 
for  a  little  more  than  five  years ;  that  we  had  fiinally  attempted 
to  collect  it;  and  that  he  had,  when  he  first  agreed  to  pay 
me  $10,  then  rescinded  that,  and  desired  to  pay  $7.60  after 
litigation  was  started,  or,  rather,  after  I  had  given  it  to  a 
collector;  that  I  had  declined  to  take  the  $7.50,  being  50 
per  cent,  of  the  original  bill.  I  also  told  him  that  I  nnderstood 
from  my  attorney  that  Mr.  Hollenbeck  was  pleading  the 
statute  of  limitations.  'Well,'  he  says,  'I  wish  you  would 
just  put  that  matter  in  writing,  and  send  it  to  me,  so  that 
I  will  have  it  before  me,'  or  something  to  that  effect ;  and 

1  said  to  Mr.  Hall  that  I  would  do  so  at  my  convenience; 
that  I  couldn't  do  it  that  day,  as  I  was  busy;  and  he  said, 
'Oh,  well,  any  time  you  get  around  to  it;  there  is  no  hurry 
about  it'  That  was  about  all  the  conversation  I  had  with 
Mr.  Hall  about  it,  and  subsequent  to  that  I  wrote  the  letter." 
The  writing  is  as  follows:  "Cedar  Rapids,  Iowa,  Dec.  7, 
1892.  P.  E.  Hall,  Esq.,  Pres.  C.  R.  &  M.  R'y.  Co.,  Cedar 
Rapids,  Iowa — ^Dear  Sir:  For  some  five  years  past  one  of 
your  old  and  trusted  conductors,  Mr.  James  Hollenbeck, 
has  owed  us  a  bill  for  professional  services  rendered  his  fam- 
ily in  the  way  of  consultation  with  his  family  physician  at 
his  home  in  Marion.  His  attention  has  been  repeatedly 
called  to  the  subject,  but  to  no  purpose.  We  finally  sued  him, 
to  which  he  responds  by  employing  an  attorney  and  contest- 
ing the  claim.  Having  no  other  defense,  he  cowardly  slinks 
behind  that  of  statutory  limitation.  Such  a  course  is  not  ex- 
actly in  accordance  with  our  idea  of  strict  integrity.  So 
far  as  we  are  concerned,  we  would  prefer  not  to  be  connected 
in  an  official  capacity  with  a  corporation  giving  employment 
to  men  of  this  character,  especially  when  permitted  to  occupy 

positions  of  trust.     Yours,  courteously,  H.  &  J.  M. 

2  Ristine."  On  the  next  day  Mr.  Hall  wrote  as  follows : 
"Cedar  Rapids,  Iowa,  Dec.  8,  1892.    Mr.  F.  L.  Dis- 

erens,   Supt.,  City — ^Dear  Sir:     The  inclosed  letter  from 
Drs.  H.  &  J.  M.  Ristine  is  referred  to  you  for  action  thel-e- 
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on.  As  you  know,  it  is  not  our  policy  to  become  the  means 
of  collecting  debts  of  our  employes.  At  the  same  time,  we 
do  not  intend  to  keep  in  our  employ  men  who  do  not  pay  their 
honest  debts  with  reasonable  promptness.  This  case,  how- 
ever, presents  an  entirely  different  phase.  These  gentlemen 
are  the  official  physicians  of  the  company.  Their  standing 
is  such  that  in  the  matter  of  proper  care  of  our  employes 
or  persons  injured  on  our  lines,  and  the  evidence  they  can 
give  in  cases  that  may  be  litigated  are  of  such  importance, 
that  we  cannot  afford  to  dispense  with  their  services,  and, 
when  it  comes  to  a  question  of  whether  they  shall  quit  us 
or  Mr.  Hollenbeck  leaves,  there  seems  to  be  no  doubt  but 
what  we  had  better  let  him  go.  He  being  one  of  the  oldest 
employes  of  the  old  concern,  I  do  not  want  to  be  harsh  with 
him,  but  at  the  same  time  see  no  other  thing  for  you  to  do, 
except  for  you  to  let  him  find  some  other  business,  and 
tender  his  resignation  to  us.  If  it  should  be  seriously  in- 
convenient for  him  to  leave  without  a  month's  time  to  get 
other  employment,  I  should  give  it  to  him.  Very  truly  yours, 
P.  E.  Hall,  President.^'  Defendant  testifies  that  three  days 
after  the  letter  was  written  plaintiff  called,  and  paid  the  $15, 
and  asked  defendant  to  see  Mr.  Hall,  and  tell  him  that  he  had 
arranged  everything  satisfactorily,  to  which  defendant  replied 
that  it  was  not  necessary ;  that  the  receipt  would  show  that  he 
had  paid ;  but  that,  upon  plaintiff's  insisting,  he  told  him  he 
would  do  so  as  soon  as  he  could,  and  that  he  did  see  Mr. 
Hall  in  a  short  time,  and  told  him  that  everything  was  satis- 
factory. Mr.  Hall  left  soon  after  these  transactions,  and  did 
not  return  imtil  the  spring  following.  Mr.  Diserens  testifies: 
That  plaintiff  told  him  in  December  that  he  had  settled  every- 
thing with  Mr.  Hall,  and  for  that  reason  Diserens  did  not 
discharge  him  at  the  end  of  the  30  days.  That,  when  Mr. 
Hall  returned  in  the  spring,  he  said  "  'I  see  you  have  Mr. 
Hollenbeck  with  you.'  I  said,  ^Yes,  he  told  me  that  it  was  by 
your  consent  that  he  was  to  remain.'  *  *  *  Mr.  Hall  says : 
'Well,  he  is  a  liar.  We  don't  want  him  anyhow.  Let  him 
go.'  "    Whereupon  plaintiff  was  discharged. 
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11.     Th?s  is  the  second  appeal  in  this  case  (see  105 
Iowa,  489),  and  this  same  alleged  libelous  publication  was 

under  consideration  in  HoUenbech  v.  Hall.  103  Iowa, 
3  214.    Appellant's  counsel  say;    ^*1  nere  are  six  points 

we  desire  to  present:  First.  The  letter  claimed 
to  be  libelous  is  a  privileged  communication.  Second.  Plain- 
tiiF  was  not  discharged  bv  reason  of  the  letter.  Third.  There 
is  no  malice  proven  on  the  part  of  defendant.  Fourth.  The 
<K)urt  erred  in  not  giving  the  instructions,  and  each  of  them, 
asked  by  defendant.  Fifth.  The  verdict  is  contrarv  to  the 
•evidence  and  the  fourth  instruction  given  by  the  court  on  its 
own  motion.  Sixth.  Where  a  defendant,  by  means  which 
are  not  unlawful,  induces  a  third  person  to  do  an  act  which 
is  not  unlawful,  but  is  injurious  to  the  plaintiff,  no  action 
will  lie  for  damages  and  tlie  motive  of  the  defendant  is  im- 
material." In  support  of  the  first  point  appellant  insists 
that  there  is  no  dispute  but  that  the  plaintiff  owed  and  re- 
fused to  pay  the  bill,  and  that  he  intended  to  plead  the  stat- 
ute of  limitations  against  it;  that  the  letter  was  written 
at  the  instance  of  Mr.  Hall ;  that  Mr.  Hall  intended  to  dis- 
charge the  plaintiff,  and  asked  for  this  letter  as  an  excuse ; 
that  defendant  did  not  know  that  Mr.  Hall  would  send  this 
letter  to  the  superintendent,  and  order  plaintiff's  discharge ; 
and  that  the  statements  in  the  letter  are  true.  Plaintiff — 
whether  justly  so  or  not — ^was  disputing  the  account  upon 
the  grounds  that  he  was  charged  with  a  social  visit  made  by 
Dr.  Ristine,  and  that  he  was  to  pay  Dr.  La  Grange,  who  was 
to  settle  with  Dr.  Ristine.  It  does  not  appear  that  plaintiff 
intended  to  plead  the  statute  of  limitations.  He  did  not 
do  so  to  the  action  that  was  brought,  and  what  was  said  on 
that  subject  w^as  by  his  attorney  as  inducement  to  a  settle- 
ment. It  is  clear,  however,  that  the  defendant  believed  that 
this  defense  would  be  pleaded,  if  another  action  were  brought, 
when  he  wrote  the  letter.  Whether  the  letter  was  written 
at  the  instanci*  of  !Mr.  Hall  to  give  him  an  excuse  to  discharge 
the  plaintiff  is  certainly  questionable.    He  needed  no  excuse, 
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and,  so  far  as  appears,  had  no  reason  for  and  did  not  desire 
to  discharge  this  "old  and  trusted  conductor,"  aside  from 
the  complaint  made  by  the  Drs.  Kistine.  Mr.  Hall  would 
probably  never  have  known  of  this  matter  had  it  not  been 
told  him  by  Dr.  Henry  Ristine,  who,  no  doubt,  felt  about  it 
as  the  letter  shows  the  defendant  felt  when  he  wrote.  The 
letter  of  defendant  to  Mr.  Hall  leaves  little  room  to  doubt  that 
the  writer  sought  the  removal  of  the  plaintiff,  and  the  letter 
of  Mr.  Hall  shows  that  it  was  accomplished  by  a  threat  that 
the  Kistines  would  withdraw  from  the  services  of  the  com- 
pany if  the  plaintiff  was  not  discharged.  The  conclusion  is 
fairly  warranted  that,  incensed  at  the  conduct  of  the  plain- 
tiff, the  Drs.  Ristine  brought  their  complaint  to  the  notice 
of  Mr.  Hall,  either  as  a  means  of  inducing  plaintiff  to  pay 
the  debt,  or  for  the  purpose  of  causing  his  discharge,  or  both ; 
and  that  Mr.  H!all,  preferring  to  act  upon  written  complaint, 

asked  the  defendant  to  put  it  in  writing.  Appellant 
4  cites  Rude  v.  Nass,  79  Wis.  321    (48  N.  W.  Rep. 

555)  ;  Billings  v.  Fairbanks,  136  Mass.  177,  and  Long 
V.  Peters,  47  Iowa,  239,  wherein  the  alleged  slanderous  com- 
munication was  held  to  be  privileged.  They  were  so  held 
because  spoken  in  response  to  inquiries  made  by  one  who 
had  a  right  to  inquire.  In  Long  v.  Peters,  supra,  the  words 
were  spoken  to  the  mother  of  the  plaintiff  in  response  to 
inquires  made  by  her,  and  this  court  said :  "When  informa- 
tion of  that  character  is  sought  by  parents,  the  person  in- 
quired of  must  be  permitted  in  good  faith  to  state  facts, 
and  his  bona  fide  belief.''  These  cases  are  not  authority 
for  holding  tliis  communication  privileged,  and  what  we  have 
said  disposes  of  the  appellent's  claim  that  plaintiff  was  not 
discharged  by  reason  of  the  letter,  and  that  there  was  no  proof 
of  malice  on  the  part  of  the  defendant. 

III.  Appellant  does  not  point  out  in  argimient  where- 
in it  is  claimed  the  court  erred  in  refusing  the  instructions 
asked  by  him,  and,  after  careful  comparison  of  those  asked 
with  the  instructions  given,  we  fail  to  discover  any  error. 
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We  think,  in  so  far  as  those  asked  were  proper  under  the 
issues  and  facts,  they  were  fully  covered  by  the  instructions 
given.  In  this  connection  we  notice  appellant's  complaint  of 
the  fourth  and  fifth  instructions  given.  In  the  fourth  the 
jury  was  told,  in  effect,  that,  if  defendant  wrote  the  letter 
with  intent  to  cause  the  plaintiff  to  be  discharged,  or  for 
the  purpose  of  causing  the  plaintiff  to  pay  the  account,  or 
to  be  discharged  if  he  did  not,  and  that  the  letter  was  written 
because  the  plaintiff  failed  to  pay  the  account,  "and  if  you 
find  that  said  letter  did  cause  plaintiff  to  lose  his  position 
and  employment,  and  that  plaintiff  sustained  damages 
5  thereby,  then  the  plaintiff  will  be  entitled  to  recover 

herein."  The  contention  is  that  this  instruction  is 
incorrect,  for  the  reason  that  "any  person  may  advise  an- 
other to  discharge  an  employe  with  or  without  reason,  and, 
if  the  employe  is  discharged,  no  action  lies.''  This  is 
not  true,  however,  where  the  advice  is  accompanied  with 
libelous  charges  against  the  employe.  Complaint  is  made 
against  the  last  six  lines  of  the  fifth  instruction  v/here- 
in  the  jury  was  told,  "And  if  you  find  that  when  the  de- 
fendant wrote  said  letter  he  was  not  actuated  by  a  feeling 
of  ill  will  towards  the  plaintiff,  and  did  not  design  to  inflict 
a  wrong  or  injury  upon  the  plaintiff,  and  did  not  desire  to 
serve  a  purpose  of  his  own,  then  said  letter  would  be  a  priv- 
ileged communication,  and  plaintiff  could  not  recover."  We 
fail  to  discover  any  error  in  these  lines,  taken  in  connection 
with  the  other  parts  of  the  instruction  against  which  no  com- 
plaint is  made. 

IV.  Appellant's  remaining  contention  is  bottomed  on 
the  thought  that  he  did  not  act  unlawfully  in  inducing  ifr. 
Hall  to  discharge  the  plaintiff,  and  therefore  no  action  will 
lie.  He  says:  "The  proposition,  stated  in  another  way, 
is,  if  a  man  writes  of  another  anything  which  is  not  defama- 
tory, it  is  not  wrongful,  or  unlawful,  and  no  action  will  lie 
because  the  writer  had  a  malicious  intent."  On  the  former 
appeal  we  quoted  with  approval  from  Cooley,  Torts,   (2d 
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Ed.)  242,  as  follows:  "Besides  the  publications  mentioned 
[referring  to  those  libellous  per  se],  any  untrue  and  malic* 
ious  charge  which  is  published  in  writing  or  printed  is  libel- 
ous  when  damage  is  shown  to  have  resulted  as  a  natural  and 
proximate  consequence."  It  is  said  in  argument  that  Hall 
had  the  right  to  discharge  the  plaintiff  at  any  time,  with  or 
without  cause;  that,  if  there  was  any  injury  by  reason  of 

the  discharge,  Hall  alone  was  the  author  of  it."    The 
C  fault  of  this  argument  is  in  assuming  that  Hall  alone 

was  the  author  of  the  discharge.    We  think  it  is  clear 
that  he  discharged  the  plaintiff  because  of  the  communication. 
Appellant  relies  largely  upon  Allen  v.  Flood,  decided  by  the- 
house  of  lords  in.  1897,  and  found  in  67  Law  J.  Q.  B.  Div. 
119.    That  case  was  very  extensively  considered,  but  a  brief 
reference  to  its  facts  will  show  the  distinction  between  it 
and  this  case.     In  that,  boiler  makers  in  common  employ- 
ment with  the  respondents,  who  were  shipwrights  working- 
on  wood,  objected  to  work  with  the  latter  on  the  ground  that 
in  a  previous  enmployment  they  had  been  engaged  in  iron- 
work.   The  appellant,  an  official  of  the  boiler  maker's  imion, 
in  response  to  a  telegram  from  one  of  the  boiler  makers,  came 
to  the  yard,  and  dissuaded  the  men  from  immediately  laying- 
down  their  work,  as  they  threatened  to  do,  indicating  that,, 
if  they  did  so,  he  would  do  his  best  to  have  them  deprived 
of  the  benefits  of  the  union,  and  also  fined.    They  must  wait 
uiitil  the  matter  was  settled.     The  appellant  then  saw  the 
managing  director,  to  whom  he  said  that  if  the  respondents, 
who  were  engaged  from  day  to  day,  were  not  dismissed,  the 
boiler  makers  would  leave  their  work  or  be  called  out.    The 
respondents  were  thereupon  dismissed.     "Held,  by  six  of 
their  lordships  as  against  three,  that  no  actionable  wrong 
had  been  committed  by  appellant."    In  that  case  the  appel- 
lant made  no  malicious  charge  against  the  complainants. 
There  was  no  evidence  of  threat  or  coercion.     We  think  the 
case  is  not  in  point,  and,  if  it  were,  that  the  rule  announced  in* 
the  former  appeal  is  well  sustained  by  the  authorities  of  this^ 
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country,  and  we  see  no  reason  to  depart  from  it.  In  Martens 
V.  Reilly,  109  Wis.  454  (84  K  W.  Rep.  840),  the  fifth  para- 
graph of  the  syllabus  "by  the  judge"  is  as  follows:  '*(5) 
The  violation  of  a  contract  is  an  unlawful  act.  Therefore, 
if  one  or  more  persons  conspire  with  another  to  commit,  or 
two  or  more  persons  combine  together  to  effect,  such  violation, 
and  the  object  of  the  combination  be  consummated  to  the 
damage  of  the  third  person,  such  third  person  has  his  action 
to  recover  the  damages  against  him  Avho  breached  the  con- 
tract, and  every  person,  who,  by  reason  of  the  combination, 
is  connected  with  the  wrong."  In  that  case  a  conspiracy 
to  wrong  was  alleged,  but  the  principle  announced 
is  alike  applicable  where  the  wrong  is  committed 
by  a  single  individual.  Moran  v,  Dunphy,  177 
Mass.  485  (59  N.  E.  Rep.  125),  was  an  action 
to  recover  of  defendant  for  making  statements  to  one  Cowan, 
by  whom  plaintiff  was  employed,  of  such  a  character  that 
Cowan  discharged  the  plaintiff.  The  appeal  was  from  the 
ruling  sustaining  defendant's  demurrer.  The  court,  after 
citing  many  authorities,  says:  "We  cannot  admit  a  doubt 
that  maliciously  and  without  just  cause  to  induce  a  third 
person  to  end  his  employment  of  the  plaintiff,  whether  the 
inducement  be  false,  slanderous,  or  successful  persuasion, 
is  an  actionable  tort.  *  *  *  W'e  apprehend  that  there 
no  longer  is  any  difficulty  in  recognizing  that  a  right  to  be 
protected  from  malicious  interference  may  be  incident  to 
a  right  arising  out  of  a  contract,  although  the  contract,  so 
far  as  performance  is  concerned,  imposes  a  duty  only  on  the 
promisor.  Again,  in  the  case  of  contract  of  employment, 
even  when  the  employment  is  at  will,  the  fact  that  the  em- 
ployer is  free  from  liability  for  discharging  the  plaintiff 
does  not  carry  with  it  immunity  to  the  defendant,  who  has 
controlled  the  employer's  action  to  the  plaintiff's  harm."  As 
directly  in  point,  see  Angle  v.  Railroad  Co.,  151  U.  S.,  1 
(14  Sup.  a.  Rep.  240,  38  L.  Ed.  55).  The  court,  speak- 
ing through  justice  Brewer,  said :    "It  has  been  repeatedly 
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held  that,  if  one  maliciously  interferes  in  a  contract  between 
two  parties,  and  induces  one  of  them  to  breach  that  con- 
tract to  the  injury  of  the  other,  the  party  injured  can  main- 
tain an  action  against  the  wrongdoer."  We  think  the  ver- 
dict is  in  harmony  with  the  instructions,  and  fairly  sustained 
by  the  evidence.  As  we  discover  no  prejudicial  error  in 
any  of  the  respects  complained  of,  the  judgment  of  the  dis- 
trict court   is  AFFIRMED. 


D.  K.  McFarland  v.  H.  McCormick^  Appellant. 

Partnership  and  Joint  Debtors:  i:?terest  on  open  account.  Charges 

1  of  interest  on  balance  of  account,  between  partners  or  Joint 

2  debtors  are  not  aUowable  in  the  case  of  a  continuous  open  ac- 
count without  any  settlement  or  balance  being  ascertained. 

r 

Closing  Partnership:     Services  of  partner.     A  partner  in  a  suit 

1    for  an  accounting  cannot  charge  for  services  in  closing  the 

partnership  affairs,  where  there  was  no  agreement  to  support 

3  the  charge,  nor  any  necessity  for  extra  services. 

Vendor  and  Purchaser:  gontbact.  A  written  agreement  stated' 
that  a  transfer  of  corporate  stock  was  to  be  made  for  six  city 
lots,  and  that,  In  case  the  lots  should  not  be  disposed  of.  by 

4  the  purchaser  on  or  before  August  15,  1896,  the  vendor  would 
pay   $1,800   for   them,   less   the   amount   of   iifcumbrance   that 

5  might  be  thereon  at  that  time,  provided  the  purchaser  woula 
notify  the  seller  90  days  previous  to  that  date  of  his  desire  to 
receive  such  payment.  The  stock  was  duly  transferred.  Held, 
that  the  writing  constituted  a  contract  binding  on  the  vendor 
on  proof  of  notice  and  compliance  with  the  terms  thereof. 

Appeal  from  Polk  District  Court, — Hon.  T.  F.  Steveis^son, 

Judge. 

Wednesday,  May  29,  1901. 

Action  in  equity  in  two  counts  for  an  accounting.  De- 
fendant answered,  joining  issue  as  to  certain  matters  claimed 
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by  the  plaintiff,  and  pleaded  a  counterclaim,  on  which  he 
claims  a  balance  due  to  him.  Plaintiff  replied,  admitting 
certain  of  the  items  claimed,  and  denying  that  defendant 
is  entitled  to  the  other  items  claimed,  or  to  any  balance  on 
an  accounting.  Decree  was  rendered  in  favor  of  the  plain- 
tiff.    Defendant  appeals. — Modified  and  Affirmed. 

C.  C,  Cole  for  appellant. 

Berryhill  &  Henry  and  H,  H,  Griffiths,  for  appellee. 

Given,  C.  J. — I.  Question  is  made  whether  these  par- 
ties were  co-partners  as  to  the  transactions  to  be  considered, 
or  only  jointly  concerned  therein.  They  were  not  partners 
as  to  the  matters  involved  in  the  second  count,  and,  as  each 
asks  for  an  accounting  as  to  the  matters  involved  in  both 
counts  and  the  counterclaim,  and  as  the  result  of  an  ac- 
counting must  be  the  same  whether  or  not  we  consider  them 
as  co-partners,  it  is  unnecessary  that  we  determine  this  ques- 
tion. 

II.     Plaintiff's  first  count  arises  out  of  the  following 
facts:    The  Des  Moines  Fence  Company  was  a  corporation, 
one-half   of   the  capital   stock   of   which    belonged   to   the 
plaintiff,    and    the    other    half    to    the    defendant; 
1  and  as  such  owners  they  operated  the  plant  from 

February,  1892,  until  in  December,  1898,  dur- 
ing which  time  the  company  contracted  considerable  in- 
debtedness. In  December,  1893,  each  of  these  parties 
sold  one-half  of  his  stock  to  brothers  named  Orr, 
plaintiff  and  defendant  agreeing  with  the  Orr  brothers 
that  they  would  pay  all  the  existing  indebtedness  of  the  cor- 
poration. They  also  reser\'ed  to  themselves  certain  of  the 
corj)oration  proi>erty,  which  was  of  little  value,  and  which 
has  been  so  disposed  of  as  not  to  require  further  notice.  As 
between  themselves,  these  parties  agreed  that  they  should 
be  liable  equally  for  said  indebtedness  of  the  corporation, 
and  each  has  since  made  payments  on  said  indebtedness ;  and 

Vol.  114  la— 24 
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cur  first  inquirj'  is  as  to  the  amount  of  said  indebtedness,  and 
the  amount  paid  by  each  thereon.  Plaintiff  claims  that  a 
written  statement  made  by  the  defendant  February  22, 
1895,  should  be  taken  as  a  complete  list  of  said  indebtedness, 
but  it  did  not  purport  to  be  such,  and  manifestly  is  not.  We 
should  not  consume  space  by  following  the  discussion  as  to 
the  several  disputed  items.  It  is  sufficient  that  we  state  our 
conclusions.  We  find,  upon  careful  examination  of  the  evi- 
dence, that  the  plaintiff  paid  $2,000  on  said  indebtedness, 
and  that  the  defendant  paid  $664.39  thereon,  and  that  there 
remain  unpaid  two  notes  to  the  State  Savings  Bank,  one  for 
$1,000  and  one  for  $200,  each  dated  December  13,  1893,  and 
due  in  90  days,  with  8  per  cent,  interest.  We  further  find 
that  plaintiff  is  indebted'  to  the  defendant  on  account  for 
items  other  than  said  payments  on  the  debt  of  the  corpora- 
tion in  the  sum  of  $294.67 ;  making  a  total  credit  in  favor 
of  the  defendant  of  $959,  as  against  the  $2,000  paid 

2  by  the  plaintiff.     Defendant's  charges  of  interest  in 
his  counterclaim  on  balance  on  account  are  not  al- 
lowed, as  it  was  a  continuous,  open  account,  without  any  set- 
tlement or  balance  being  ascertained.     Code,  section  3038. 

Defendant  also  charges  for  services  in  closing  the 

3  partnership  matters.      There  was  no  agreement  to 
support  this  charge,  nor  any  necessity  appearing  for 

services  to  such  an  extent  It  is  probable  that  the  defendant 
gave  more  time  in  settling  said  debts  of  the  corporation  than 
the  plaintiff  did  but  not  so  as  to  entitle  him  to  charge  for 
that  service.  Each  gave  the  time  required  to  do  what  he  did 
in  that  matter.  The  result  of  our  findings  under  the  first 
count  is  that  the  plaintiff  is  entitled  to  be  allowed  for  the 
$2,000  paid  by  him  on  the  corporation  indebtedness,  and  the 
defendant  is  entitled  to  be  allowed  on  his  counterclaim  the 
sum  of  $959,  being  $51.05  more  than  found  by  the  court 
below,  namely  $908.95. 

III.     The  second  count  arises  out  of    the    following 
facts:    In  January,  1895,  the  defendant  purchased  the  stock 
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owned  by  the  Orrs,  and  in  February  following  purchased 
that  owned  by  the  plaintiff  and  conveyed  to  the  plain- 
4  tiff,  in  payment,  certain  six  city  lots,  and  at  the  same 

time  executed  and  delivered  to  the  plaintiff  a  writing 
as  follows:  "Des  Moines,  Iowa,  Feb.  15th,  1895.  Mr.  D. 
K.  McFarland,  Des  Moines,  Iowa — ^Dear  Sir:  In  consid- 
eration of  the  trade  made  between  us  today,  in  which  you 
turn  over  to  me  your  stock  and  all  your  interests  in  the  Des 
Moines  Fence  Co.,  of  Des  Moines,  Iowa,  for  a  deed  to  lots 
numbers  147,  148,  149,  150,  151,  152,  in  East  Capital  Park 
addition  to  the  city  of  Des  Moines,  Iowa,  which  I  am  to 
have  executed  to  you,  I  hereby  agree  that,  in  case  you  fail  to 
dispose  of  said  lots  on  or  before  August  15th,  1896, 
that  I  will  on  that  date  pay  to  you,  or  cause  to  be 
paid  to  you  $1,800.00  (eighteen  hundred  dollars)  for 
said  lots,  less  the  amount  of  incumbrance  that  may  be 
against  them  on  that  date:  provided,  you  notify  me  that  you 
desire  me  so  to  do  ninety  (90)  days  prior  to  August  15th, 
1896;  otherwise,  this  instrument  to  be  null  and  void.  I 
further  agree  that  between  this  date  and  August  15th,  1896, 
you  may  sell  and  convey  any  part  of  above-described  lots, 
giving  me  credit  with  the  full  amount  of  sale;  but  no  lot 
shall  be  sold  and  credited  to  me  at  less  than  $300.00  per  lot. 
This  instrument  not  transferable.  Witness  mv  hand,  this 
15th  day  of  February,  1895.  [Signed]  H.  McCormicf 
Appellant  contends  that  this  is  not  an  agreement,  but  a  mere 
offer,  that  was  never  accepted,  and  therefore  not  binding  on 
the  parties.  We  think  it  is  clearly  an  agreement  on  the  con- 
ditions named.  It  was  a  part  of  the  transaction  by  which 
plaintiff  sold  his  stock  to  the  defendant,  and  a  part,  if  not 
all,  of  the  consideration  therefor.  It  is  an  agreement  upon 
conditions,  and,  before  the  plaintiff  is  entitled  to  recover 
thereon,  he  must  show  that  he  complied  with  the  conditions. 
It  is  an  agreement  to  pay  $1,800  for  the  lots,  less  the  amount 
of  incumbrance  against  them,  on  August  15,  1896,  on  con- 
dition that  the  plaintiff  notify  the  defendant  that  he  desires 
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the  defendant  so  to  do  90  days  prior  to  August  15,  1896.  To 
entitle  the  plaintiff  to  enforce  this  agreement,  he  must  show 
that  90  days  prior  to  August  15,  1896,  he  did  notify  the 
defendant  that  he  desired  him  to  take  said  lots  on  the  terras 
named.  Plaintiff's  attorney  testified  that  he  wrote  and 
mailed  to  defendant  a  letter,  as  follows:  "May  1st,  1896. 
H.  McCormick,  Esq.,  Des  Moines,  Iowa — Dear  Sir:  Some 
time  ago  Mr.  D.  K.  McFarland  submitted  to  me  a  contract 
entered  in  with  you  February  15th,  1895,  relative  to  some 
lots  East  Capital  Park,  in  this  city.  That  contract,  as  you 
will  remember,  provides  for  the  reconveyance  thereof  to  you 
if  undisposed  of  by  Mr.  McFarland  August  15th-,  1896, 
upon  his  giving  you  90  days'  notice  of  his  desire  that  you 
purchase  the  same  of  him  at  the  price  agreed  upon  by  you, 
$300.00  per  lot,  or  $1,800.00  in  all.  He  asked  me  what  sort 
of  a  notice  would  be  required  under  the  contract,  whether 
verbal  or  written,  and  I  told  him  I  would  write  you  relative 
to  the  matter  soon,  unless  I  heard  from  him.  He  has  not 
said  anything  further,  and  I  write  to  ask  if  you  will  kindly 
consider  this  the  formal  notice  required  in  said  contract, — 
that  he  desires  to  sell  you  the  property  on  the  terms  stated 
in  the  contract.  ^  Kindly  let  me  hear  from  you,  and  oblige, 
yours,  truly,  Henrv  H.  Griffith.''  Mr.  Griffith  testifies  to 
having  delivered  to  the  defendant  on  May  16,  1896,  a  copy 
of  the  notice,  as  follows:  "Des  iloines,  Iowa,  May  15, 
1896.  To  H.  McCormick:  You  are  hereby  notified  that  I 
have  failed  to  dispose  of  lots  Xo.  147  to  152,  inclusive  in 
East  Capital  Park  addition  to  the  city  of  Des  Moines,  Iowa, 
conveyed  to  me  bv  deed  mentioned  in  the  contract  made  be- 
twoen  us  of  date  February  15th,  1895,  and  cannot  now  see 
any  immediate  prospect  of  disposing  of  the  same.  You  are 
further  notified  that  I  desire  you  to  pay  to  me  on  August 
15th,  1896,  the  date  mentioned  in  said  contract  of  date  Feb- 
ruary 15th,  1895,  or  cause  to  be  paid  to  me,  the  sum  of 
$1,800  for  said  lots,  less  the  amount  of  incumbrance  that 
may  be  against  them  on  that  date;  and,  if  any  one  or  more 
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of  said  lots  is  sold  by  me  prior  to  said  15th  day  of  August, 
1896,  you  will  receive  credit  in  the  sum  of  $e300.00  for  each 
lot  so  sold  by  me.  And  I  am  ready  at  any  time  on  demand 
to  execute  to  you  a  deed  for  said  lots,  or  such  thereof  as  may 
be  unsold  prior  to  such  demand.  You  will  govern  yourself 
accordingly.  A  copy  of  said  contract  is  hereto  attached,  and, 
unless  I  hear  from  you  at  once  to  the  contrary,  this  will  be 
considered  the  ninety  (90)  days'  notice  called  for  by  said 
contract.  D.  K.  McFarland."  The  defendant  denies  any 
recollection  of  receiving  a  copy  of  said  notice,  but  we  think 
the  fact  must  have  escaped  his  recollection.  The  notice  was 
within  the  time  and  in  exact  compliance  with  the  conditions 
named  in  the  agreement  of  February  15,  1895.  Appellant's 
counsel  insist  that  this  is  a  demand  for  payment  without 
any  offer  to  convey  the  lots.  We  think,  taking  the  whole  in- 
strument together,  it  must  have  been  apparent  to  tlie  defend- 
ant that  the  plaintiff  was  ready,  upon  pa\Tnent  of  the  amount 
demanded,  to  make  conveyance  of  the  lots.  It  is  said  that 
there  was  no  offer  to  convey  before  suit  was  brought.  Plain- 
tiff makes  tender  of  the  deed  in  his  petition.  We 
5  think  the  plaintiff  has  made  such  showing  of  com- 

pliance with  said  agreement  of  February  15,  1895, 
as  entitled  him  to  its  enforcement.  The  court  below  cor- 
rectlv  found  that  said  lots  were  incumbered  to  the  amount 
of  $562.50,  and  that  there  was  due  from  the  defendant  on 
account  of  said  contract  $1,237.50,  and  that  the  defendant 
is,  in  equity,  the  owner  of  said  lots,  and  that  for  s^id  sum 
plaintiff  was  accorded  a  vendor's  lien.  As  to  the  notes  for 
debts  of  the  corporation  remaining  unpaid,  the  court  held 
the  defendant  to  pay  the  $1,000  note  and  interest,  and  each 
to  pay  one-half  of  the  $200  note  and  interest.  This  seems 
to  be  supported  by  an  agreement  of  the  parties.  Our  con- 
clusions are,  upon  the  whole  record,  thkt  the  findings,  judg- 
ment, and  decree  of  the  lower  court  were  equitable  and  just, 
under  the  facts,  except  as  to  said  $51.05,  which  should  be 
added  to  the  $908.95  allowed  to  defendant  by  the  district 
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court.    On  account  of  the  modification,  $10  of  the  costs  will 
be  taxed  to  plaintiff. — Modified  and  affirmed. 


J.  S.  Herries  v.  City  of  Waterloo,  Appellant. 

Contributory  Negligence:     evidence.     Where,  in  an  action  for  in- 
,114  874|  juries,  alleged  to  have  been  received  by  reason  of  defects  in 

i         n  1    one  of  defendant  city's  streets,  there  was  evidence  to  show 

that  plaintiff  was  driving  at  a  greater  speed  than  six  miled* 

2  j)er   hour,   Ordinance   136,   sections   1,   10,   forbidding  driving 

3  at  a  greater  speed  than  six  miles  per  hour,  and  providing  that 
a  violation  of  the  ordinance  shall  be  a  misdemeanor,  was  ad- 
missible to  show  contributory  negligence. 

Negligence:  EvmENCE.  In  an  action  for  injuries  received  by  reason 
of  plaintiff's  sleigh  being  overturned  by  stri&ing  a  stone  placed 
in  defendant  city's  streets  so  as  to  prevent  driving  over  the 

5  curb  and  the  park  laid  out  along  such  curb,  an  ordinance  ot 
the  city,  authorizng  the  parking  and  curbing  of  such  street, 
is  admissible  as  bearing  on  the  issue  whether  defendant  was 
negligent. 

Jury  question.  In  an  action  for  Injuries  received  by  reason  of 
plaintifC's  sleigh  striking  a  stone  placed  in  defendant  city's 

7  street  by  such  city,  the  questions  whether  it  was  placed  in  the 
traveled  way,  and  whether  plaintiff's  attention  was  diverted 
at  the  time,  as  claimed,  is  for  the  jury. 

Same,     The  question,  whether  or  not,  under  the  evidence,. plain- 

8  tiff,  who  was  injured  by  reason  of  his  sleigh  striking  an  ob- 
struction placed  in  defendant's  street,  would  have  escaped  in- 
jury had  he  been  driving  at  a  lawful  rate  of  speed,  is  for  the 
jury. 

Impropeb  EXCLUSION  OF  CITY  ORDINANCE.     Where  certain   sections, 
2    only,  of  an  ordinance,  are  oftered  in  evidence,  the  exclusion 

4  thereof  on  the  ground  that  the  subjeot.  of  the  ordinance  is  not 
clearly  expressed  in  the  title  is  erroneous. 

Privileged  Communications:  physicians.  Code,  section  4608,  pro- 
viding that  a  physician  shall  not  be  permitted  to  disclose  con- 
fidential communications  made  to  him  in  his  professional  ca- 

6  pacity,  does  not  preclude  a  physician  from  testifying  as  to 
statements  made  by  a  patient  as  to  his  health,  and  also  as 
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to  observations  made  by  him  at  times  other  than  when  under 
employment. 

Appeal  from  Black  Hawk  District   Court. — Hon.   A.    S. 

Blair^  Judge. 

Wednesday,  May  29,  1901. 

• 
Action  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  reason  of  the  negligence  of 
the  defendant,  and  without  fault  on  the  part  of  the  plaintiff. 
Defendant  denied  generally.  Verdict  and  judgment  for 
plaintiff  for  $5,000.     Defendant  appeals. — Reversed. 

J.  E,  Williams  and  Muilan  &  Picket  for  appellant. 

Bums  &  Stewart  and  Courtright  &  Arbuckle  for 
appellee. 

Given,  C.  J. — I.  Plaintiff,  a  physician,  was  called  to 
visit  a  patient  about  3  a.  m.,  February  27,  1897.  He  started 
in  a  sleigh  along  Fifth  street,  to  its  intersection  with  Wash- 
ington street,  into  which  he  turned  in  a  southeasternly  direc- 
tion. Part  of  Fifth  street  was  parked  and  curbed  on  each 
side,  leaving  a  traveled  driveway  40  feet  wide  in 
1  the  center.    At  the  corner  of  the  intersection  a  stone 

was  placed  to  prevent  driving  over  the  curb  and  park. 
Plaintiff,  in  turning  into  Washington  street,  struck  this 
stone  with  his  sleigh,  which  was  overturned,  and  he  was 
injured.  The  charge  is  that  the  defendant  carelessly  and 
negligently  permitted  and  allowed  said  stone  "to  remain 
and  lie  in  the  open  and  traveled  portion  of  said  street."  The 
only  controversy  as  to  the  facts  is  as  to  the  location  of  the 
stone,  the  speed  at  which  the  plaintiff  was  driving,  and  the 
extent  of  his  injuries  caused  by  the  accident. 

II.  Appellant  offered  in  evidence  sections  1  and  10 
of  Ordinance  136,  to  which  plaintiff  objected  as  incompe- 
tent, irrelevant,  and  immaterial.  Appellant  contends  that 
the  objection  was  sustained,  and  that  this  was  error;  while 
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appellee  contends  that  a  ruling  was  reserved,  that  the  matter 

was  not  again  dalled  to  the  attention  of  the  court,  that  no 

ruling  was  made  thereon,  and  therefore  affords  no 

2  ground  for  assignment  of  error.     Said  section  1  for- 
bids driving  faster  than  at  the  rate  of  six  miles  an 

hour,  and  said  section  10  provides  that  the  violation  of  tli?^ 
ordinance  shall  be  a  misdemeanor.  Later  appellee  addc  1 
to  his  objection  "that  the  subject  of  the  ordinance  is  not 
clearly  expressed  in  the  title,  and  is  therefore  void  under 
the  law."  Appellee's  amendment  to  abstract  shows  as  fol- 
lows: "The  objection  to  second  ordinance  offered,  the  ordi- 
nance relating  to  fast  driving  or  obstruction  of  streets,  the 
objection  to  that  is  sustained,  and  the  defendant  excepts." 
This  contention  is  argued  at  length  and  wnth  many  citations, 
but,  as  we  view  the  record,  it  is  clear  that  the  objection  was 
ruled  upon,  was  sustained  upon  all  the  grounds  thereof,  and 
the  ruling  duly  excepted  to,  and  assigned  as  error.  The  ob- 
jection that  the  sections  of  the  ordinance  offered  were  in- 
competent, irrelevant,  and  immaterial  was  not  w^ell 

3  taken.     If  plaintiff  was  driving  at  an  imlawful  rate 
of  speed  he  was  negligent ;  and,  if  that  negligence 

caused  or  contributed  to  his  injuries  complained  of,  he 
cannot  recover.  See  Fcnibach  v.  City  of  Waterloo,  76 
Iowa,  598 ;  Tohey  v.  Railway  Co,,  94  Iowa,  256 ;  Young  v. 
Railway  Co,,  100  Iowa,  357.  Many  other  cases  to  the  same 
effect  might  be  cited.  We  think  the  parts  of  the  ordinance 
offered  were  competent,  relevant,  and  material  in  view  of 
the  evidence  tending  to  show  that  plaintiff  was  driving  at  a 
greater  speed  than  six  miles  an  hour  when  tlie  acci- 

4  dent  happened.     If  the  ruling  was  upon  the  ground 
"that  tlie  subject  of  the  ordinance  is  not  clearly  ex- 
pressed in  the  title,"  it  was  erroneous  for  the  reason  that  the 
title  to  the  ordinance  was  not  offered  in  evidence,  and  is  not 

before  us.     Only  sections  1  and  10    were    offered. 

5  Appellant    also   offered    in   evidence   the    ordinance 
which  authorized  the  parking  and  curbing  parts  of 

Fifth  street,  to  which  plaintiff  objected  as  incompetent,  ir- 
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relevant,  and  immaterial,  and  the  objection  was  sustained. 
This  ordinance  is  relevant,  competent,  and  material,  as 
bearing  upon  the  issue  whether  the  defendant  was  negligent 
as  charged;  and  the  objections  should  have  been  overruled. 
III.  Dr.  Fullerton,  formerly  a  partner  of  the  plain- 
tiff, and  Small,  another  personal  acquaintance  of  plaintiff, 
were  called  by  defendant  to  show  plaintiff's  condition  of 
health  prior  to  the  accident,  and  were  asked  by  plain- 

6  tiff  concerning  his  health.    It  appeared  that  Dr.  Ful- 
lerton had  been  called  on  certain  occasions  to  treat 

the  plaintiff,  and  possibly  Dr.  Small  also.  The  plaintiff 
objected  as  incompetent  under  seer  ion  4608  of  the  (^ode, 
and  the  court  held  that  plaintiff's  statements  to  the  witness 
when  under  employment  might  not  be  given  in  evidc'nce,  but 
that  statements  to  and  obser\"ations  bv  the  witness  at  Other 
times  might.  This  is  the  correct  rule,  but  the  court  seems 
to  have  misapplied  it  in  a  few  instances.  This,  however, 
need  not  occur  oil  another  trial,  and  therefore  requires  no 
further  notice. 

IV.     Appellant  discusses  the  issue  of  negligence,  in- 
sists that  the  verdict  is  contrary  to  the  instructions,  that  the 
court  erred  in  refusing  to  give  certain  instructions,  and  in 
giving  its  eleventh  instruction.     As,  for  the  reasons  stated, 
the  judgment  must  be  reverse!,  we  need  not  notice 

7  these  contentions  at  length.     It  was  for  the  jury  to 
determine  whether  the  stone  was  in  the  traveled  way, 

and  whether  plaintiff's  attention  was  diverted.  The  instruc- 
tions refused,  in  so  far  as  they  correctly  stated  the  law,  were 
covered  by  those  given.  The  part  of  the  eleventh  instruc- 
tion given  complained  of  is  where  the  court  said,  "But,  if 
such  immoderate  gait  does  not  contribute  to  the  in- 

8  jury,  then  such  a  gait  does  not  prevent  a  recovery.'^ 
It  is  not  questioned  but  that  such  is  the  law,  but  it 

is  contended  that  under  the  evidence  it  is  manifest  that  the 
accident  would  not  have  happened  if  plaintiff  had  been  driv- 
ing at  a  moderate  gait.  That  was  a  question  for  the  jury, 
— ^Reversed. 
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S.  H.  Page  v.  Petek  X.  Milleeton,  Appellant. 

Constitutional  Law:  establishment  of  superior  courts.  Code, 
title  3,  chapter  6,  authorizing  cities  of  certain  size  to  establish 
superior  courts  in  a  prescribed  manner,  such  courts,  when 
established  to  take  the  place  of    the    city    police    court,    do 

1  not  contravene  Constitution,  article  5,  section  1,  providing 
that  the  judicial  power  shall  be  vested  in  the  supreme  court, 
district  court  and  such  other  courts  as  the  general  assembly 
may  establish,  as  delegating  to  the  people  the  power  to  es- 
tablish courts,  since  the  jurisdiction  of  the  court,  and  manner 
in  which  it  was  to  be  established,  was  prescribed  by  the  legis- 
lature. 

Same.  Since  Code,  title  3,  chapter  6,  authorizing  the  establishment 
of  city  courts,  and  conferring  on  them  concurrent  jurisdiction 
with  the  district  and  circuit  courts,  operates  uniformly  on  all 

2  persons  within  the  relations  and  circumstances  provided  for, 
it  does  not  violate  Constitution,  article  1,  section  6  requiring 
all  laws  of  a  general  nature  to  be  of  uniform  operation. 

Same.  Though  Code,  title  3,  chapter  6,  in  conferring  on  superior 
courts  concurrent  jurisdiction  with  the  district  and  circuit 
courts,   requires   persons   residing  outside   the   city    in   which 

3  court  is  established  but  within  the  district,  to  submit  to  its 
jurisdiction,  such  act  does  not  violate  Constitution,  article  1, 
section  9,  providing  that  the  right  of  trial  by  jury  shall  re- 
main inviolate,  as  the  public  policy  of  such  law  is  for  the 
legislature  and  not  for  the  courts. 

Appeal   from   KeoTcuh   Superior   Court. — ^Hon.    Eice    H. 

Bell,  Judge. 

Wednesday,  May  29,  1901. 

Action  for  judgment  on  a  promissory  note.  Defend- 
ant answered,  averring  that  for  reasons  stated  the  court  had 
no  jurisdiction.  The  plaintiff  demurred  to  the  answer,  on 
the  ground  that  the  matters  stated  constitute  no  defense. 
The  demurrer  was  sustained,  and  the  defendant  electing  to 
stand  on  his  answer,  and  refusing  to  further  plead,  judg- 
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ment  was  rendered  against  him,  from  which  he  appeals. — 
Affirmed. 

B.  J,  Welhnan  for  appellant 

T.  B.  Snyder  and  Edward  Prichett  for  appellee. 

Given,  C.  J. — Appellant's  counsel  say:  "The  only 
questions  for  this  court  to  determine  are,  is  the  statute  deler- 
gating  to  cities  of  7,000  people  power  to  establish  superior 

courts  constitutional,  and,  if  so,  can  said  courts  be 
1  given  jurisdiction  beyond  the  territorial  limits  of  the 

cities  which  established  them,  without  violating  the 
constitution  of  Iowa  ?"  The  facts,  as  shown  in  the  answer, 
and  of  which  we  are  required  to  take  judicial  notice,  are 
these:  The  county  of  Leo  constitutes  the  First  judicial  dis- 
trict of  Iowa,  and,  having  two  places  for  holding  the  dis- 
trict court,  it  is  divided  into  two  divisions.  The  north 
division  includes  the  City  of  Ft  Madison,  where  court  is 
held,  and  certain  townships  named,  and  the  south  division 
includes  the  citv  of  Keokuk,  where  the  district  court  is  also 
held,  and  the  other  townships  of  the  county.  A  superior 
court  was  established  in  the  city  of  Keokuk  under  the  pro- 
vision of  chapter  143,  Laws  Sixteenth  General  Assembly, 
and  has  existed  ever  since,  under  that  law  and  the  amend- 
ments thereto.  See  chapter  6,  title  3,  Code.  The  answer 
shows  that  the  defendant  is  a  resident  in  the  north  division 
of  Lee  county,  and  outiiide  of  that  part  of  the  county  from 
which  jurors  are  selected  to  serve  in  said  superior  court. 

II.  Section  1,  article  5,  of  the  constitution  is  as  fol- 
lows: "The  judicial  power  shall  be  vested  in  the  supreme 
court,  district  court,  and  such  other  courts,  inferior  to  the 
supreme  court,  as  the  general  assembly  may,  from  time  to 
time,  establish."  Said  law  creating  superior  courts  pro- 
vides that  cities  containing  a  certain  population  "may  estab- 
lish a  superior  court,  as  hereinafter  provided,  which,  when 
established,  shall  take  the  place  of  the  police  court  of  such 
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city."  Following  this  are  specific  provisions  as  to  how  such 
cities  may  elect  to  have  a  superior  court,  as  to  the  election 
and  qualification  of  its  judges,  the  jurisdiction  and  terms 
of  the  court,  and  the  manner  of  proceedings  therein.  Ap- 
pellant insists  that  it  was  the  people  of  the  city,  not  the  gen- 
eral assembly,  that  established  this  court ;  that  said  act  dele- 
gates the  power  to  the  people  of  the  cities  to  establish  this 
court,  while  that  power  is  vested  solely  in  the  general  as- 
sembly; and  that,  therefore,  the  act  is  unconstitutional.  It 
is  the  act  of  the  general  assembly  that  establishes  a  superior 
court  in  this  state,  and  it  was  not  a  delegation  of  the  power 
to  establish  such  a  court  to  leave  it  to  cities  to  choose,  in  the 
manner  provided,  whether  they  would  have  that  court  or  a 
police  court.  If  the  general  assembly  had  simply  provided 
that  cities  might  establish  superior  courts  without  providing 
how  they  should  be  constituted,  their  jurisdiction,  and  the 
manner  of  proceeding  therein,  there  would  be  force  in  ap- 
pellant's contention.  As  there  was  no  delegation  to  the 
people  of  the  power  to  establish  courts  the  law  is  not  in  con- 
flict with  said  section  of  the  constitution.  See  Lytic  t\  May, 
49  Iowa,  224;  Dalby  v.  Wolf,  14  Iowa,  228. 

III.  Section  6  of  said  chapter  143^  (section  260,  Code) 
is  as  follows: 

"Sec.  6.  Said  court  shall  have  jurisdiction  concurrent 
with  the  district  and  circuit  courts  as  now  and  hereafter  pro- 
vided by  law,  except  where  said  courts  respectively  have  ex- 
clusive jurisdiction  and  except  actions  for  divorce,  and  of 
all  appeals  and  writs  of  error,  in  civil  cases,  from  justices^ 
courts  within  the  township  or  townships  in  which  the  city 
is  located,  and  by  consent  of  parties  from  justices'  courts 
in  other  townships  in  the  county,  said  appeals  and  writs  of 
error  to  be  taken  in  the  same  time  and  manner  as  if  the  same 
were  taken  to  the  circuit  court,  and  the  exclusive  orig- 
inal jurisdiction  to  try  and  determine  all  actions 
civil  and  criminal  for  the  violation  of  city  ordinances,  and 
all  the  jurisdiction  conferred  upon  police  courts  as  now  and 
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heretofore  provided  by  law,  and  all  the  jurisdiction  co-ex- 
tensive and  concurrent  with  justices  of  the  peace,  in  all  ac- 
tions, civil  and  criminal,  as  now  are  or  may  be  hereafter 
provided  by  law,  and  for  the  trial  of  criminal  actions  shall 
be  opened  at  such  times  and  under  such  rules  as  the  court 
shall  prescribe." 

In  Winet  v,  Berryhill,  55  Iowa,  413,  T\'e  said  in  con- 
struing this  section :  "The  obvious  meaning  of  the  language 
of  the  section  is  that  the  superior  courts  shall  have  concur- 
rent jurisdiction  of  cases  originally  brought  therein  through- 
out the  counties,  and  of  appeals  and  writs  of  error  from 
justices'  courts  held  within  the  township  wherein  the  cities 
are  situated."     Appellant  does  not  question  the  cor- 

2  rectness  of  this  construction,  but  insists  that  as  thus 
construed  the  section  is  in  violation  of  section  6,  ar- 
ticle 1,  of  the  constitution,  which  provides  that  "all  laws 
of  a  general  nature  shall  have  a  uniform  operation ;  the  gen- 
eral assembly  shall  not  grant  to  any  citizen  or  class  of  citi- 
zens, privileges,  or  immimities,  w^hich  upon  the  same  terms 
shall  not*  equally  belong  to  all  citizens."  "If  a  law  operates 
upon  every  person  within  the  relation  and  circumstances 
provided  for,  it  is  sufficient  as  to  uniformity."  Land  Co,  v. 
Soper,  39  Iowa,  112.  See,  also,  notes  to  said  section  6.  This 
law  operates  upon  every  person  within  the  relations   and 

circumstances  provided  for,  and  therefore  has  a  uni- 

3  form  operation.     Appellant  also  claims  that  it  vio- 
lates section  9  of  said  article  1,  providing  that  "the 

right  of  trial  by  jury  shall  remain  inviolate."  The  argu- 
ment is  that  defendant  is  compelled  to  come  from  a  distant 
part  of  the  county,  and  to  appear  in  a  court  presided  over 
by  a  judge  in  whose  selection  he  had  no  voice,  and  in  a  court 
in  which  he  would  not  be  permitted  to  sit  as  a  juror.  There 
is  an  inconsistency  in  subjecting  the  people  of  the  county 
to  answer  in  the  superior  court  in  the  city  of  Keokuk,  while 
only  those  in  the  southern  division  are  required  to  answer 
in  the  district  court  held  in  that  city;  but  these  arguments 
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and  this  inconsistency  are  for  the  legislature,  and  not  for  the 
courts.  There  is  no  law  guarantying  to  the  defendant  that 
he  may  only  be  called  to  answer  in  a  particular  part  of  his^ 
county,  or  in  a  court  where  he  has  had  a  voice  in  the  selec- 
tion of  the  judge,  or  in  which  he  might  sit  as  a  juror.  In 
Central  Iowa  R,  Co,  v.  Board  of  Sup'rs,  67  Iowa,  199,  we 
held  that  this  court  is  not  authorized  to  pass  upon  the  justice 
or  expediency  of  the  statute,  and  that  it  has  no  authority  ta 
annul  an  act  as  unconstitutional  unless  it  is  found  to  be  in 
clear,  plain,  and'  palpable  conflict  with  the  constitution^ 
See,  also,  notes  to  said  section  1,  article  5.  Appellant  cites 
Rockwell  V.  Raymond  (City  Ct.  Yonkers)  5  X.  Y.  Supp- 
646,  and  other  New  York  cases,  but  the  statutes  under  con- 
sideration in  those  case«  were  so  unlike  ours  that  the  cases 
have  but  little  application.  Justices  of  the  peace,  though 
elected  by,  and  holding  their  courts  in,  their  respective 
townships,  have  long  since  had  jurisdiction  co-extensive 
with  the  county,  when  not  specially  restricted.  See  Code, 
section  4476.  Observing  the  rule  so  frequently  announced 
as  to  what  must  appear  before  the  court  may  pronounce  a 
statute  unconstitutional,  we  reach  the  conclusion  that  the 
statute  in  question  is  not  in  conflict  with  the  constitution  in 
any  of  he  respects  contended  for.  See  Burlington  Rail- 
way Co.  V.  Dey,  82  Iowa,  312.  It  follows  from  this 
conclusion  that  the  demurrer  to  defendant's  answer  was 
properly  sustained,   and  the    judgment    is    therefore    af- 

PIKMED. 


The  McCormick  Harvesting  Machine  Company,  Appel- 
lant, V.  R.  De  La  Mater,  C.  A.  Babcock  et  ah 

Foreclosureof  Chattel  Mortgage:  transfer   to   district   court: 

Adequate  remedy  at  law.  Under  Code,  section  4283,  provid- 
ing that  the  right  of  a  chattel  mortgagee  to  foreclose  may  be 
contested  by  any  one  interested,  and  the  proceeding    transferred 
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to  the  district  court,  for  which  purpose  an  Injunction  may  is- 
sue, a  chattel  mortgagee  claiming  a  prior  lien  is  not  entitled 
to  an  injunction  to  restrain  the  foreclosure  of  another  chattel 
mortgage,  as  an  adequate  remedy  at  law,  by  replevin  or  gar- 
nishment existed  against  the  second  mortgagee,  such  mortgagee 
being  solvent. 

Appeal  from  Osceola  District  Court. — Hon.  J.  F.  Oliver^ 

Judge. 

Wednesday,  May  20,  1901. 

This  appeal  is  by  plaintiff  from  an  order  sustaining  a 
motion  to  vacate  a  temporary  injunction  which  had  been 
granted  on  plaintiff's  petition,  and  which  restrained  defend- 
ant Babcock  from  selling  certain  personal  property  in  a  pro- 
ceeding he  had  instituted  for  the  foreclosure  of  a  chattel 
mortgage  executed  by  defendant  R.  De  La  Mater. — Af- 
firmed, 

Cory  &  Arnold  for  appellant. 

C.  A.  Babcock  pro  se. 

Waterman,  J. — A  harvesting  machine  is  the  properly 
in  controversy.  Plaintiff  and  Babcock  each  hold  a  chattel 
mortgage  upon  it.  The  latter's  mortgage  covers  consider- 
able other  property,  to  which  plaintiff  makes  no  claim. 
Each  party  asserts  a  priority  of  lien.  Babcock  be- 
gan proceedingis  by  notice  and  sale  to  foreclose  his  mort-. 
gage.  Plaintiff  then  instituted  an  action  in  equity  to 
foreclose  its  mortgage,  making  Babcock  a  party,  and  pro- 
cured a  temporary  injunction  from  Hutchinson,  J.,  restrain- 
ing the  sale  by  Babcock  of  the  machine  in  question,  and  also 
an  order  bringing  the  latter's  foreclosure  proceeding  into 
court.  Subsequently  Babcock  filed  a  motion  to  vacate  the 
injunction  (1)  because,  on  the  face  of  the  petition,  the  order 
was  improperly  granted;  (2)  plaintiff  has  a  plain,  speedy, 
and  adequate  remedy  at  law;  (3)  the  allegations  of  the  peti- 
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tion  do  not  entitle  plaintiff  to  the  relief  demanded,  or  to 
any  relief  in  equity.     Upon  a  hearing  before  Oliver,  J., 
this  motion   was  sustained,   and  the  temporary   injunction 
vacated.     The  correctness  of  this  order  of  the  court  is  the 
matter  before  us  for  review.     Under  the  terms  of  his  mort- 
gage, Babcock  was  authorized  to  foreclose  out  of  court  by 
notice  and  sale.     See  Code,  section  4273.     Tliis  action  was 
instituted  by  plaintiff  under  section  4283,  Code,  which  re- 
lates to  the  foreclosure  of  chattel  mortgages,  and  is  in  these 
words:    "The  right  of  the  mortgagee  to  foreclose,  as  well  as 
the  amount  claimed  to  be  due,  may  be  contested  by  any  one 
interested  in  so  doing,  and  the  proceeding:  may  be  transferre  1 
to  the  district  court,  for  which  purpose  an  injunction  may 
issue  if  necessary."    In  Sweet  v,  Oliver,  50  Iowa,  744,  it  is 
said  of  this  provision  (then  section  3317,  Code  1873)  :  **We 
do  not  believe  the  meaning  and  intent  of  the  statute  is  thar 
an  injunction  should  issue  and  the  transfer  be  made  as  a 
matter  of  right,  but  that  it  may  be  done  when  necessary  to 
protect  the  rights  of  any  one  interested.     If  there  is  a  full 
and  complete  remedy  at  law,  then  the  general  rule  applies 
that   a   resort   to  equity   cannot   be   sanctioned."     Because 
plaintiff  in  that  case  had  a  remedy  by  garnishment,  it  not 
appearing  that  the  chattel  mortgagee  whoso  proceeding  was 
attacked  was  insolvent,  the  injunction  granted  by  the  trial 
court  was  dissolved.     In  Treanor  v.  Bank,  90  Iowa,  575, 
the  doctrine  of  the  last  case  is  cited  with  approval  in  an  ac- 
tion botw(»en   the  mortgagor  and   mortgagee.       Rankin    v. 
Bankin,  07  Iowa,  322,  presents  a  state  of  facts  almost  iden- 
tical with  the  case  at  bar.     The  contest  was  between  two 
chattel  mortgagees.     The  mortgage  of  the  plaintiff,  however, 
"Was  admittedly  junior  to  that  of  the  defendant,  whose  fore- 
closure  by  notice  and  sale  was  sought  to  be  restrained.     In 
that  res])ect  plaintiff's  rights    in    the    Rankin    Case    were 
stronger  than  in  the  case  at  bar,  for  replevin  would  not  lie 
against   the   defendant.      The   conclusion   reached   by   this 
court  in  that  case  was  that  a  right  to  an  injimction  did  not 
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exist.  That  case  seema  decisive  of  the  one  before  us.  Plain- 
tiff here,  if  its  mortgage  was  prior,  as  alleged,  to  that  of  de- 
fendant, had  an  adequate  remedy  at  law  by  replevin,  or  it 
could  have  garnished  Babcock,  who,  so  far  as  appears,  is 
solvent.  Having  these  legal  remedies,  there  was  no  war- 
rant for  the  injunction,  and  the  trial  court  ruled  properly 
on  the  motion  to  vacate. — Affirmed. 


J.  T.  Beooks,  Appellant,  v.  J.  R.  Jones  et  ux. 

Fraudulent  Conveyances:      statute   of   limitations:      "Notice    "by 

.  recording.    Where  it  appears  that  real  estate  held  by  a  wife 

1    was  purchased  with  her  husband's  money,  and  that  the  deed  to 

4  the  wife  had  been  recorded  more  than  five  years  before,  a  suit 
to  submit  such  property  to  the  payment  of  the  husband's 
debts  cannot  be  maintained,  as  the  record  gave  notice  of  her 
title. 

Evidence.     A  mortgagor  permitted  the  mortgaged  property  to  be 
sold  for  taxes.     The  certificate  was  issued  to  a  third  person, 

5  who  transferred  it  to  a  eon  of  the  mortgagor,  who  was  a  young 
man  with  no  income  but  his  earnings.  The  mortgagor  subse- 
quently conveyed  the  property  to  the  son.  Held,  that  the 
property  could  be  subjected  to  the  debts  of  the  mortgagor,  as 
the  tax  sale  and  conveyance  were  in  fraud  of  his  creditors. 

To  relative,    A  mortgage  given  by  persons  in  failing  circumstances 

6  to  secure  an  existing  indebtedness  and  a  loan  is  not  fraudulent 
as  to  the  grantor's  creditors  because  given  to  a  relative. 

Innocent  pubchaser.    Where  mortgaged  property  is  sold  for  taxes 
5    for  the  purpose  of  defrauding  the  mortgagor's  creditors,  and 
is  purchased  by  a  son  of  the  mortgagor  who  sells  it  to  a  third 
person,  who  was  an  innocent  purchaser  for  value,  the  prop- 
erty so  purchased  cannot  be  subjected  to  the  mortgagor's  debts. 

On  rehearing.     Where  a  debtor  permits  property  to  be  sold   for 
taxes,   the   purchaser   thereof,   acting   in   good   faith    without 

7  knowledge  of  any  intent  of  such  debtor  to  defraud  his  cred- 
itors by  such  sale,  a  vendee  of  such  purchaser  is  entitled  to  the 
property  as  against  the  creditors,  as  title  was  lost  to  them  by 
the  tax  sale. 

Vol.  114  la— 25 
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Consent  to  Cancel  Mortgage:    agreement  constblted.    Plaintiff  held 
a  judgment  against  defendant,  part  of  which  was  secured  by 

1  mortgage.  Afterwards  the  parties  had  a  settlement,  by  notes 
and  cash,  and  the  judgment  Was  released.  Judgment  was  there- 
after obtained  by  plaintiff  on  the  notes  given  on  the  settlement, 

2  but  the  mortgage  indebtedness  was  not  treated  as  distinct  from 
the  other  Indebtedness  after  rendition  of  the  first  Judgment. 
Defendant  testified  that  it  was  agreed  that  the  mortgage  should 
be  satisfied,  which  plaintiff  denied.  Held,  sufficient  to  show  an 
agreement  to  cancel  the  mortgage,  and  that  no  recovery  could 
be  had  thereunder. 

Payment  and  Credits:  evidence.  Defendant,  in  1876,  turned  over 
to  plaintiff,  to  apply  on  an  indebtedness  to  him,  notes  and 
claims  to  the  amount  of  |1,890.04.    In  a  suit  instituted  by  plain- 

3  tiff  in  1894,  defendant  claimed,  for  the  first  time,  that  he  had 
received  no  credit  therefor,  and  plaintiff  claimed  that  credit  had 
been  given  on  other  notes.  Held,  sufficient  to  show  that  defend- 
ant had  received  his  proper  credits. 

Appeal  from  Kossuth  District  Court — Hon.  Lot  Thomas, 

Judge. 

Friday,  April  13,  1900. 

We  avail  ourselves  of  the  following  from  the  statement 
of  the  case  by  appellant's  counsel,  which  is  substantially 
correct,  and  sufficient  for  the  purposes  of  the  questions  to 

be  considered  "The  object  of  this  suit  is  (1)  to  fore- 
1  close   a  mortgage;    (2)    to  subject  property  to   the 

satisfaction  of  judgments.  The  plaintiff,  Joshua 
Twing  Brooks,  in  the  later  sixties  and  subsequently,  was 
director  of  the  Aetna  Manufacturing  Company  of  Salem, 
Ohio,  and  also  president  of  the  Farmers'  National  Bank 
of  Salem,  Ohio.  The  Aetna  Manufacturing  Company  was 
engaged  in  ithje  manufacture  of  agricultural  implements 
until  1872,  when  it  made  an  assignment  for  the  benefit  of 
creditors  to  Liicien  L.  Gilbert.  The  Aetna  Manufacturing 
Company  borrowed  large  amounts  of  the  Farmers'  National 
Bank,  and  discounted  to  the  bank  large  amounts  of  paper. 
About  the  year  1809  the  plaintiff  executed  to  the  bank  his 
personal  bond  of  indemnity,  guarantying  the  bank  against 
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any  loss  from  loans  or  discounts  to  the  Aetna  Manufactur- 
ing Company.  Among  the  customers  of  this  company  was 
one  Kansom  Eartle,  of  Independence,  Iowa,  who  had  given 
a  large  amount  of  paper  to  the  Aetna  Company,  and  which 
the  Aetna  Company,  in  turn,  discounted  to  the  bank.  In 
1872  the  bank  held  $15,000  to  $18,000  of  Bartle's  paper, 
guarantied  by  J.  T.  Brooks.  The  defendant  J.  R.  Jones, 
for  a  few  years  previous  to  1871,  was  living  at  Jesup,  Iowa. 
About  1871  or  1872  he  moved  to  Algona.  Jones  was  a  cus- 
tomer of  Bartle,  and  Bartle  had  a  large  amount  of  Jones' 
paper,  dated  in  the  year  1869,  which  he  had  discounted  at 
the  Aetna  Company,  and  which  it  had  discounted  to  the 
bank.  About  September  5,  1872,  Jones,  Bartle,  and  Gil- 
bert met  at  Ft.  Dodge,  where  Jones  renewed  his  paper,  and 
Bartle  delivered  it  to  Gilbert,  for  the  bank,  and  in  part  pay- 
ment of  his  notes  to  the  Aetna  Manufacturing  Company. 
The  notes  of  J.  R.  Jones,  dated  at  that  time,  amounted  to 
$5,858.78.  The  bank  had  also  become  the  owner  of  con- 
siderable paper  indorsed  by  J.  R.  Jones.  Among  the  notes 
given  by  Jones  in  September,  1872,  was  one  for  $1,263.52, 
dated  September  3,  1872,  and  one  for  $1,300,  dated  Septem- 
ber 1,  1872.  On  January  23,  1873,  the  defendants  J.  R. 
Jones  and  Flora  A.  Jones,  his  wife,  executed  to  the  Farm- 
ers' National  Bank  their  mortgage  on  lot  5  in  block  22  ot 
Algona  to  secure  these  two  notes.  Mr.  Brooks  afterwards 
settled  with  the  bank  under  his  guaranty,  and  this  mortgage, 
together  with  all  the  Jones  papers,  was  turned 
over  to  him.  The  note  for  $1,300  was  paid  Mr.  Jones. 
The  note  for  $1,263.52  was  never  paid,  and  it  is  to  recover 
the  indebtedness  represented  by  that  note,  and  to  foreclose 
the  mortgage  referred  to,  that  this  suit  was  brought.  At  the 
time  the  mortgage  was  given,  there  were  certain  unpaid 
judgments  existing  against  the  defendant  J.  R.  Jones.  The 
Jones  notes  were  given  to  E.  B.  Soper  for  collection.  Be- 
cause of  these  prior  judgments,  Mr.  Soper  did  not  think  it 
advisable  to  foreclose  the  mortgage  until  the  lien  of  the 
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judgments  should  expire,  and  in  1879  he  commenced  per- 
sonal action  to  recover  the  amount  of  this  note  of  $1,263.52, 
together  with  other  notes,  which  resulted  in  the  rendition 
of  a  judgment  in  May,  1880,  for  the  full  amount  claimed, 
namely,  $5,378.18.  Xothing  was  ever  paid  upon  this  judg- 
ment. In  October,  1888,  the  plaintiff,  Brooks,  and  the  de- 
fendant Jones  made  a  settlement  of  this  judgment,  whereby 
the  plaintiff  received  $50  in  cash,  and  $3,950  in  the  per- 
sonal notes  of  J.  R.  Jones,  without  interest,  79  in  number, 
for  $50  each,  maturing  at  the  rate  of  one  a  month.  Nine 
of  these  notes,  only,  were  paid.  In  October,  1894,  judg- 
ment was  recovered  upon  59  of  them,  amounting  to 
$3,385.12 ;  and  in  1896  judgment  was  recovered  upon  the 
remaining  11,  amounting  to  $608.40.  As  a  defense  to  the 
foreclosure,  the  defendant  sets  up  the  claim  that  the  plain- 
tiff orally  agreed  to  cancel  the  mortgage  at  the  time  of  the 
settlement  in  1888,  and  that  the  defendant  delivered  to  the 
plaintiff  in  1876  a  large  number  of  notes,  for  which,  by 
mistake,  he  has  received  no  credit.  The  court  below  found 
that,  by  reason  of  the  settlement  and  compromise  in  1888, 
and  the  discharge  of  the  judgment  rendered  in  May,  1880, 
the  said  mortgage  to  the  Farmers'  National  Bank  was  dis- 
charged, and  thereupon  dismissed  the  first  count  of  plain- 
tiff's petition.  Said  court  also  found  against  the  plaintiff 
on  all  the  issues  joined  on  his  creditors'  bill,  except  as  to 
lots  5  and  6  in  block  42  Algona,  and  from  these  adverse  rul- 
ings the  plaintiff  appeals."  The  issues  and  facts  involved 
in  the  creditors'  bill  will  appear  further  on. — Modified. 

8oper,  Allen  £  Alexander,  E.  V.  Swetting,  and  E,  A. 
Morling  for  appellant. 

Clarice  £  Cohenour  and  Sullivan  £  McMahon  for 
appellees. 

Given,  J. — I.  The  transactions  involved  are  numer- 
ous and  complicated,  the  evidence  is  voluminous,  and  the 
record,  though  abstracted  with  care,  is  large.    We  will  not 
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discuss  the  evidence  in  detail,  but  state  our  conclusions  on 
the  issues  involved,  with  brief  reference  to  the  more  import- 
ant and  controlling  facts  as  showna  by  the  pleadings  and  evi- 
dence. The  mortgage  under  consideration  secured  two 
notes,  one  of  which  was  paid,  and  the  other  put  into  judg- 
ment with  other  notes  in  May,  1880,  in  an  action  at  law. 
In  October,  1888,  plaintiff  and  defendant  J.  R.  Jones  made 
a  settlement  whereby  plaintiff  received  on  account  of  this 
judgment  $50  in  cash  and  79  $50  notes  of  Jones,  and  en- 
tered on  the  record  of  the  judgment,  "Full  satisfaction  of 
the  judgment,  interest,  and  costs."  Nine  of  said  $50  notes 
were  paid,  and  plaintiff  recovered  judgment  against  defend- 
ant J.  R  Jones  on  the  balance  for  $3,993.52.  Plaintiff's 
claim  is  that  said  mortgage  was  never  canceled  or  satisfied, 
and  that  he  is  entitled  to  have  it  foreclosed  as-  to  so  much  of 
this  last  judgment  as  is  based  upon  the  note  for  $1,263.52 
secured  by  the  mortgage.  Defendant  J.  R.  Jones  claims 
that  it  was  agreed  at  the  time  of  the  settlement,  in  1888, 
that  all  liens,  including  said  mortgage,  which  plaintiff  held 
against  him,  were  to  be  canceled,  as  a  part  of  the  terms  of 
settlement,  and  that  the  satisfaction  of  the  judgment  that 
included  the  mortgage  note  operated  as  a  cancellation  of  the 
mortgage.  It  is  evident  that  at  the  time  of  this  settlement, 
in  1888,  Mr.  Jones  was  embarrassed  in  his  business;  that 
said  judgment  was  a  cloud  upon  his  credit,  which  he  was 
anxious  to  remove ;  and  that  Mr.  Brooks  was  so  kindlv  and 
liberally  disposed  to  aid  him  that  he  enterer  satisfaction  of 
the  judgment  for  $5,378.18,  interests  and  costs  in  considera- 
tion of  the  $50  cash  and  the  $50  notes,  without  interest  ag- 
gregating only  $4,000.  Mr.  Brooks  denies  that  the  mortgage 
was  mentioned  in  their  settlement,  or  that  it  was  ever  agreed 
that  it  should  be  canceled  or  released,  while  Mr.  Jones  says 
that  it  was  agreed  "that  Mr.  Brooks  would  cancel  every  evi- 
dence of  indebtedness  in  connection  with  the  whole  transac- 
tion." Unless  the  satisfaction  of  the  judgment  operated  as 
a  satisfaction  of  the  mortgage,  it  remained  as  much  a  cloud 
upon  Mr.  Jones'  credit  as  if  the  judgment  had  remained 
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unsatisfied.  In  view  of  the  evident  purpose  of  the  parties, 
and  of  all  the  facts  attending  the  transaction,  we  think  it 
fairly  appears  that  it  was  understood  that  the  mortgage  was 
to  be  regarded  as  canceled.  The  fact  that  the  mortgage  debt 
was  blended  with  others  in  the  first  judgment,  in  the  dis- 
count allowed  in  taking  the  $50  notes,  and  in  the  last  judg- 
ment, so  as  to  render  it  difficult,  if  not  impossible,  to  say 
how  much  of  the  last  judgment  is  for  the  mortgage  debt, 
confirms  us  in  the  conclusion  that  it  was  agreed  that  the 
mortgage  should  be  regarded  as  canceled.  If  it  were  in- 
tended that  it  should  remain  as  security,  it  seems  probable 
that  the  debt  for  which  it  was  to  stand  would  have  been  sep- 
arately evidenced.  We  are  satisfied  that  the  parties  acted 
upon  the  supposition  that  the  satisfaction  of  the  judgment 
operated  as  a  satisfaction  of  the  mortgage,  and  hence  a  sat- 
isfaction of  the  mortgage  on  the  record  was  not  insisted 
upon  or  made.     Mr.   Jones  did  allow  property  to  go  to 

tax  sale,  so  as  to  clear  the  title  of  this  mortgage,  and 
2  it  is  insisted  that  this  shows  that  there  was  not  an 

agreement  that  the  mortgage  should  be  canceled. 
Surely  his  conduct  in  this  respect  does  tend  to  so  show,  but 
it  is  explained  by  the  fact  that  the  mortgage  stood  open 
upon  the  record,  a  menace  to  Jones'  credit,  and  possibly  be- 
cause Jones  had  come  to  doubt  whether  the  satisfaction  of 
the  judgment  operated  as  a  satisfaction  of  the  mortgage.  It 
is  insisted  that  this  agreement,  if  made,  was  in  parol,  and 
therefore  void.  It  was  in  parol,  but  the  plaintiff  holds,  and 
is  now  seeking  to  enforce  in  this  action,  the  consideration 
which  he  received  for  that  agreement,  and  therefore  should 
not  be  heard  to  claim  that  the  agreement  is  void  because 
parol.  Concluding,  as  we  do,  that  the  mortgage  should  be 
held  as  satisfied  under  the  agreement,  we  do  not  consider  the 
question  whether  the  satisfaction  of  the  judgment  operated 
as  a  satisfaction  of  the  mortgage.  It  follows  from  what  we 
have  said  that  the  first  count  of  plaintiff's  petition  was 
property  dismissed. 
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II.  Both  parties  admit  that  on  August  4,  1876,  J.  R. 
Jones  turned  over  to  the  plaintiff  notes  and  claims  aggre- 
gating $1,590.04,  to  be  applied  on  the  indebtedness  of  Mr. 
Jones.  Mr.  Jones  contends  that  this  credit  was  to  be  ap- 
plied upon  the  notes  secured  by  the  mortgage ;  that  by  over- 
sight and  mistake  it  was  omitted  to  give  him  such  credit 
on  said  notes,  or  otherwise, — wherefore  he  insists  that  said 

mortgage  note  for  $1,263.52  has  been  fully  paid.  The 
3  plaintiff  claims  that  this  credit  was  to  be,  and  was, 

applied  in  payment  of  two  certain  other  notes  of 
Mr.  Jones ;  and  we  think  it  fairly  appears  it  was  so  agreed, 
and  that  they  were  so  applied.  It  would  certainly  be 
strange  that  a  credit  for  so  large  a  sum  should  be  overlooked' 
for  so  many  years,  especially  in  view  of  what  followed.  If 
Mr.  Jones  had  thus  paid  that  mortgage  note,  he  t^ould 
surely  have  insisted  upon  the  cancellation  of  the  mortgage. 
He  would  not  have  allowed  judgment  to  be  taken  against  him 
on  the  mortgage  note,  nor  have  given  his  notes  in  satis- 
faction of  that  judgment,  and  permitted  judgment  to  be 
taken  on  these  notes,  without  asserting  and  insisting  upon 
this  credit,  if  it  was  to  he  given  as  claimed  by  him.  We  do 
not  think  that  Mr.  Jones  has  shown  himself  entitled  to  any 
relief  on  account  of  the  transaction,  and  we  have  no  doubt 
that  he  is  indebted  to  plaintiff  in  the  full  sum  of  the  two 
judgments  rendered  on  the  $50  notes.  Having  reached 
this  conclusion,  we  need  not  determine  whether  the  fact  of 
judgment  having  been  rendered  on  this  note  estops  Mr.  Jones 
from  now  asserting  this  claim. 

III.  Plaintiff's  further  causes  of  action  are  in  the  na- 
ture of  creditors'  bills  against  Flora  A.  Jones  and  Wilfried 
P.  Jones,  to  subject  certain  real  estate  standing  in  their 
names,  respectively,  to  the  payment  of  his  judgments.  Plain- 
tiff's claim  is  that  these  properties  were  purchased  and  paid 
for  by  J.  R.  Jones,  and  that  the  title  was  placed  in  the  name 
of  said  defendants  (his  wife  and  son)  for  the  purpose  of 
placing  the  same  beyond  the  reach  of  the  creditors  of  J.  R. 
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Jones,  We  first  inquire  as  to  the  property  standing  in  the 
name  of  Mrs.  Jones,  namely,  lots  3  and  4  in  block  70,  and 
lot  6  in  block  22,  original  town  plat  of  Algona,  Iowa.  Said 
lot  6  was  conveyed  to  Mrs.  Jones  by  Asa  C.  Call,  for  the 
recited  sum  of  $900,  on  June  8,  1877,  and  the  deed  filed 
for  record  March  23,  1887.  Said  lot  3  was  conveyed  tr 
her  by  William  Millis,  for  the  recited  consideration  of  $200, 
May  10,  1873,  and  the  deed  filed  for  record  August  25, 
1873.  Said  lot  4  was  conveyed  to  her  by  John  A.  Millis, 
for  the  recited  consideration  of  $1,000,  April  23,  1873,  and 
said  deed  filed  for  record  August  25,  1873.  The  claim  of 
the  plaintiff  that  these  lots  were  paid  for  by  the  defendan' 
J.  R.  Jones  seems  to  be  well  sustained.  There  is  some 
pretense  that  Mrs.  Jones  had  some  money  that  went  into 
these  lots,  but  that  claim  is  not  well*  founded.  It  will  be 
observed  that  the  deeds  to  Mrs.  Jones  for  said  lots  3  and  4 
have  been  on  record  since  August,  1873,  and  the  deed  to 
her  for  said  lot  6  since  March,  1887.  So  far  as  appears, 
Mrs.  Jones  has  been  in  the  occupancy  of  these  lots  ever 

since  the  conveyances  of  them  to  her.  The  court 
4  below  sustained  the  defendants'  plea  of  the  bar  of 

the  statute  of  limitations  as  to  this  cause  of  action, 
and  dismissed  plaintiff's  as  to  said  lots.  This  holding  must 
be  sustained,  as  more  than  20  years  elapsed  between  the  re- 
cording of  the  deeds  to  lots  3  and  4,  block  70,  and 
the  commencement  of  the  action  nearly  8  years  be- 
tween the  recording  of  the  deed  to  lot  6  and  the 
commencement  of  this,  action.  By  the  recording  of  these 
deeds,  the  plaintiff  had  record  notice  of  Mrs.  Jones'  title, 
and  there  is  no  allegation  that  the  fraud  alleged  was  not 
discovered  until  5  years  from  the  commencement  of  this  ac- 
tion. We  may  add  that  no  reason  appears  why,  at  the  time 
these  deeds  were  made  to  Mrs.  Jones,  Mr.  Jones  might  not 
have  then  rightfully  given  the  property  to  her,  without  in- 
tending any  fraud  upon  his  creditors. 

IV.     We  now  inquire  as  to  the  property  claimed  by 
W.  P.  Jones,  namely,  lot  5  in  block  22,  and  lots  3  and  4  in 
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block  51,  original  plat  of  Algona.  The  mortgage  to  the 
Farmers'  National  Bank  was  upon  said  lot  5.  It  appears 
that  said  lot  went  to  tax  sale,  and  that  a  treasurer's  cer- 
tificate was  issued  to  George  C.  Call  on  the  third  day  of  No- 
vember, 1893,  and  the  defendant  W.  P.  Jones  acquired  this 
tax  title,  and  thereafter  received  a  further  conveyance  of 
said  lot  from  the  defendant  J.  R.  Jones,  and  later  conveyed 
the  west  one-third  of  said  lot  5  to  the  defendant  E.  J.  Gil- 
more,  who,  we  find,  was  an  innocent  bona  fide  pur- 
5  chaser  for  value.     We  cannot  doubt  under  the  evi- 

dence even  of  J.  R.  Jones  himself,  that  he  purpose- 
ly permitted  this  lot  5  to  go  to  tax  sale  for  the  purpose  of 
removing  the  cloud  of  the  plaintiff's  mortgage  on  his  title, 
and  that  the  purchase  by  Call,  the  transfer  of  the  tax  title 
to  W.  P.  Jones  and  the  subsequent  conveyance  by  J.  R. 
Jones  to  him,  were  for  the  purpose  of  placing  this  lot  be- 
yond the  reach  of  the  creditors  of  J.  R.  Jones.  W.  P.  Jones 
was  a  yoimg  man,  with  no  other  income  than  his  limited 
earnings,  and  fails  to  show  satisfactorily  that  he  was  able  to, 
and  did  in  good  faith,  buy  the  lots  that  he  is  now  claiming.  As 
to  lots  3  and  4  in  block  61,  it  does  not  appear  that  J.  R. 
Jones  ever  had  title  thereto,  and  we  do  not  understand  the 
plaintiff  as  now  claiming  a  right  to  subject  said  lots  to  his 
judgments.  The  lower  court  found  in  favor  of  W.  P.  Jones 
as  to  all  three  of  these  lots,  and  decreed  accordingly,  but  we 
think  the  decree  should  be  modified  so  far  as  to  subject  the 
east  two-thirds  of  said  lot  5  to  the  payment  of  the  plaintiff's 
judgment.  Mr.  Gilmore,  having  purchased  the  other  third 
in  good  faith  and  for  its  value,  is  entitled  to  the  protection 
afforded  him  in  the  decree. 

V.  On  January  2,  1894,  Mrs.  Jones  and  her  husband 
executed  a  mortgage  on  said  lot  6,  block  22,  and  on  lots  5 
and  6,  block  42,  in  Algona,  to  J.  W.  Dickinson,  to  secure 
a  note  of  $5,000,  subject  to  a  mortgage  of  $1,000  to  one  S. 
C.  Spear.  The  plaintiff  contends  that  this  mortgage  is  "a 
sham  and  a  fraud,  and  does  not  represent  any  real  indebted- 
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ness,  and  that  the  same  was  made  for  the  purpose  of  plac- 
ing the  defendant's  property  beyond  the  reach  of  his 
6  creditors."     The  plaintiff  has  entirely  failed  to  sus- 

tain this  charge.  It  is  true  that  Mr.  Dickinson  is  a 
relative  of  the  defendants,  but  this  alone  is  not  sufficient 
reason  for  adjudging  the  mortgage  to  be  fruadulent.  It  ap- 
pears that  Mr.  Dickinson  was  a  man  of  means,  and  disposed 
to  aid  his  relatives,  Mr.  and  Mrs.  Jones.  It  appears,  with- 
out contradiction,  that  this  note  and  mortgage  were  given 
in  consideration  of  prior  loans  of  money,  and  of  an  addi- 
tional loan  of  $1,000  made  at  the  time  of  their  execution. 
The  decree  of  the  lower  court  sustaining  this  mortgage  is 
correct.  It  follows  from  what  we  have  said  that  the  decree 
of  the  lower  court  is  affirmed  in  all  particulars,  except  as 
to  the  east  two-thirds  of  lot  5  in  block  22,  which  we  hold 
should  be  subject  to  the  payment  of  the  plaintiff's  judgments ; 
appellant  to  pay  three-fourths,  and  appellees  J.  R.  Jones  and 
W.  P.  Jones  one-fourth,  of  the  costs. — Modified  and  af- 
firmed. 

Wednesday,  May  29,  1901. 

On  reheaking. — Afftnned. 

Waterman,  J. — ^We  granted  a  rehearing  in  this  case 
upon  the  point  involved  in  the  fourth  division  of  the  fore- 
going opinion.  On  the  original  submission  we  held  the 
east  two-thirds  of  lot  5  in  block  22  were  subject  to  plain- 
tiff's judgment  A  further  examination  leads  us  to  believe 
this  holding  to  be  incorrect.  Lot  5  was  sold  for  taxes  to 
George  C.  Call.  The  testimony,  as  we  now  find,  does  not 
justify  the  inference  that  this  purchase  by  Call  was  made 
to  cover  the  property  from  creditors  of  J.  R.  Jones.  What- 
ever Jones'  intent  was  in  permitting  it  to  go  to  tax  sale, 
if  it  can  be  said  any  intent  is  disclosed,  we  cannot  find  any 
evidence  to  ^how  that  Call  was  privy  to  it.     The  latter  ob- 
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tained  a  deed  to  the  lot,  and  thus  held  an  independent  title. 

This  title  he  was  at  liberty  to  convey  to  any  person 
7  he  chose.     W.  P.  Jones  owed  nothing  to  plaintiff. 

He  purchased  the  lot  from  CaU.  There  is  evidence 
tending  to  show  that  he  paid  a  consideration  from  his  own 
funds ;  but,  if  he  paid  nothing,  it  would  not  affect  his  rights. 
Call  had  a  good  title,  and  could  have  made  a  gift  of  it  to 
W.  P.  Jones  had  he  seen  fit  to  do  so.  N'or  does  it  make 
any  difference  what  the  purpose  of  W.  P.  Jones  was  in 
making  the  purchase.  But  be  it  understood  we  do  not  say 
the  testimony  shows  this  to  have  been  fraudulent.  A  bad  in- 
tent affords  in  law  no  ground  for  an  action,  unless  it  occa- 
sions an  injury.  1  Addison  Torts,  6.  The  title  to  this  prop- 
erty was  lost  to  the  creditors  of  J.  R.  Jones  by  the  tax  sale 
to  Call.  In  no  way  could  they  have  been  injured  by  its 
transfer  to  W.  P.  Jones.  For  the  reason  stated,  we  think 
W.  P.  Jones  entitled  to  the  protection  given  him  by  the  trial 
court  against  the  claim  of  plaintiff  to  the  east  two-thirds 
of  lot  5.  This  sets  aside  our  former  modification  of  the 
judgment.  The  original  order  as  to  costs  will,  of  course, 
have  to  be  changed  to  taxing  them  all  to  appellant. — 
Affibmed. 
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State  of  Iowa,  Appellee  v.   Anton  Miller,  Appellant. 

Violation  of  Muict  Law:     instbuctions.     In  a  prosecution  for  the 
Illegal  sale  of  intoxicating  liquors,  where  defendant  Justified 

1  under  the  mulct  law,  which  the  state  contended  had  been  violated, 
the  refusal  of  an  instruction  that  proof  of  the  mere  sale  of 
liquor  is  not  sufficient  to  justify  a  conviction,  and  failure  to 
define  what  would  be  a  sale  contrary  to  law,  was  reversible 
error. 

Sa:me.    Where  defendant  had  not  paid  his  mulct  tax  for  the  quarter 
commencing  October  1st,  but  testified  that  he  had  made  no  sales 

2  after  then,  and  the  state's  evidence  as  to  the  time  of  the  sales 
was  indefinite,  an  instruction  should  have  been  given  relating 
to  the  payment  of  the  tax  and  to  defendant's  rights  had  he 
made  no  sales  after  October  1st. 

Evidence:    Rebate  of  Tax.    Where  it  was  proved  that  defendant  had 
not  paid  his  mulct  tax  for  the  quarter  commencing  October 

(b96) 
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1st,  evidence  that  on  October  19th  he  disposed  of  his  interest  in 
3  the  property  was  properly  rejected,  since  Code,  sections  2436, 
2448,  makes  a  liquor  seller  liable  for  the  entire  tax  for  the 
Quarter,  if  any  sales  are  made  during  that  time,  notwithstand- 
ing a  sale  or  discontinuance  of  the  business  before  the  expira* 
tion  of  the  quarter. 

Appeal   from   Linn   District    Court, — Hon.    William    G. 

Thompson^  Judge. 

Tuesday^  October  1,  1901. 

Indictment  for  keeping  a  liquor  nuisance.  From  a 
verdict  and  judgment  of  guilty,  defendant  appeals. — Re- 
versed. 

Heins  &  Heins,  for  appellant. 

Charles  W.  Mullan,  Attorney-General,  and  Charles  A. 
Yan  Vlack,  Assistant  Attorney-General,  for  the  State. 

Deemer^  J. — The  indictment  is  in  the  usual  form, 
charging  defendant  with  keeping  a  building,  commonly 
called  a  "saloon,"  in  Linn  county,  Iowa,  wherein  on  tho 
fourth  day  of  September,  1899,  and  on  divers  other  days  and 
times  between  that  day  and  the  time  of  finding  the  in- 
dictment, he  kept  with  intent  to  sell,  contrary  to  law,  intox- 
icating liquors.  It  is  conceded  that  defendant  kept  a  hotel 
in  the  city  of  Cedar  Rapids,  wherein  he  kept  and  sold  in- 
toxicating liquors,  and  it  was  proved  that  the  mulct  law  was 
in  force  in  that  city  and  county,  and  that  defendant  had 
complied  with  the  provisions  thereof,  and  was  authorized  to 
sell  without  incurring  the  penalties  imposed  by  the  prohib- 
itorv  liquor  laws.  The  state  claimed  a  conviction  because 
the  defendant  sold  liquor  on  Sunday  and  on  legal  holidays, 
and  otherwise  violated  the  provisions  and  conditions  of  the 

mulct  law.  Evidence  was  adduced  in  support  of  these 
1  claims,  and  the  trial  court  gave  the  following  among 

other  instructions:     "(7)     Before  you  will  be  war- 
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ranted  in  finding  defendant  guilty  of  the  crime  charged  in. 
the  indictment,  the  state  must  satisfy  you  beyond  any  reason- 
able doubt — First,  that  the  defendant  at  the  time  alleged 
and  charged  kept  the  building  as  a  saloon;  second,  that  h© 
kept  therein  for  sale  intoxicating  liquors,  and  did  sell  the 
same  within  three  years  prior  to  the  finding  of  the  indict- 
ment, contrary  to  law,  as  charged ;  third,  that  the  same  was 
sold  by  him  or  his  employe,  as  charged  in  said  indictment^ 
— and  if  you  have,  after  considering  all  the  evidence  in  the 
case,  any  reasonable  doubt  of  either  of  these,  you  should  find 
the  defendant'  not  guilty."  In  no  place  did  the  court  define 
what  would  be  a  sale  contrary  to  law,  but  in  another  in- 
struction it  charged  that  the  proof  should  conform  substan- 
tially to  the  allegations  of  the  indictment.  Defendant  asked 
an  instruction  to  the  effect  that  the  proof  of  sale  of  intoxi- 
cating liquors  would  not  be  suflScient  to  find  the  defendant 
guilty.  In  view  of  the  fact  that  the  mulct  law  was  in  force 
in  the  city  where  the  defendant  kept  the  place  mentioned  in 
the  indictment,  it  is  manifest  that  the  jury  was  not  prop- 
erly instructed  regarding  the  offense  charged.  Generally 
speaking  sales  of  liquor  are  unlawful  in  this  state,  but  where 
the  mulct  law  is  in  full  force,  and  one  has  complied  with 
its  conditions,  proof  of  the  mere  sale  of  liquor  is  not  suffi- 
cient to  justify  a  conviction.  The  law  on  the  subject  should 
have  been  fully  explained  to  the  jury.  They  were  likely  to 
infer  that  any  sale  of  liquor  was  unlawful,  p^^I  defp'^Hont's 
rights  in  the  premises  should  have  been  fully  explained. 
The  instruction  asked  by  defendant  should  have  been  given, 
with  an  explanation  of  what  constituted  an  unlawful  sale. 

The  state  proved  that  defendant  had  not  paid  his 
2  mulct  tax  for  the  quarter  commencing  October  1, 

1900.  To  meet  this,  defendant  testified  that  he  had 
made  no  sales  after  October  1st  The  evidence  for  the  state 
as  to  the  timo  when  sales  wer^  made  was  somewhat  indefinite. 
In  view  of  this  evidence,  the  court  should  have  given  an 
instruction  relating     to  the  matter  of  the  payment  of  the 
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tax,  and  of  defendant's  rights  had  be  made  no  sales  after 
October  1st. 

Defendant  offered  to  show  that  on  the  nineteenth  day 
of  October  he  disposed  of  all  his  interest  in  the  property; 
but  his  offer  was  rejected.  There  was  no  error  in  this. 
3  If  he  made  any  sales  after  October  1st,  and  while 

keeping  the  place,  he  would  be  liable  for  the  entire 
tax,  no  matter  what  he  subsequently  did  with  the  property. 
Code,  section  2436,  2448. 

Other  matters  are  complained  of,  but,  as  they  are  not 
likely  to  arise  on  a  retrial,  we  do  not  consider  them.  For 
the  errors  pointed  out  the  judgment  is  reversed. 


!M"ary  E.  Lewis,  Appellant,  v.  Mary  J.  Lewis. 

Partition:  equitable  apportionment.  In  partition,  it  appeared 
that  plaintiff's  grantor,  her  husband,  and  defendant,  his  mother, 
had  jointly  purchased  the  premises  in  question  on  which  im- 
provements  were    afterwards    made   with   funds    procured    by 

1  mortgage.  The  grantor  and  the  other  children  lived  with  the 
mother,  their  earnings  going  to  the  common  support  of  all,  ex- 
cept that  the  grantor  paid  oft  the  mortgage  from  his  earnings. 
Held,  that  plaintiff  was  not  equitably  entitled  to.  a  larger  in- 
terest than  the  defendant  because  of  such  pajonent 

Life  Estates:  re\'ersion.  Where  a  joint  owner  of  realty  conveys 
a  life  interest  in  his  undivided  one  half  thereof  to  the  other 
joint  owner,   by  an  .instrument  providing  that  said   lot  and 

2  premises  should  revert  to  the  grantor  on  certain  conditions^ 
on  the  happening  of  such  conditions  the  part  conveyed,  merely, 
will  revert,  and  not  the  grantee's  undivided  interest 

Appeal  from  Wapello  Disrict  Court, — Hon.  M.  A.  Roberts, 

Judge. 

Tuesday,  October  1,  1901. 

Action  for  the  partition  of  real  estate.     Decree  for 
defendant.     Plaintiff  appeals. — Affirmed, 
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John  TT.  Lewis  for  appellant. 

D,  H.  Emery  for  appellee. 

SiiERWix,  J. — I.  The  plaintiff  is  the  wife  of  her  srrantor 
n.  O.  Lewis,  who  is  the  son  of  the  defendant.  In  1S80  H. 
O.  Lewig  and  the  defendant  purchased  jointly  the  premises 
in  question,  upon  which  improvements  were  afterwards  made 
with  funds  procured  by  mortgaging  the  same.  At  the  time 
of  the  purchase,  and  when  the  improvements  were  made,  H. 
O.  Lewis,  with  other  children,  lived  with  his  mother,  and 
together  they  constituted  but  one  family.  The  children 
who  were  old  enough  to  work  did  so,  and  their  earnings 
were  used  for  the  common  support  of  all,  except  in  the  case 
of  H.  O.  Lewis,  who  paid  off  the  mortgage  from  his 

1  earnings;  and  the  claim  is  now  made  that  his  grantee 
is  equitably  entitled  to  a  larger  interest  in  the  proper- 
ty than  the  defendant.  We  think  this  claim  is  not  supported 
by  the  facts  and  circumstances  before  us.  All  parties  were 
using  their  best  efforts  towards  acquiring  a  home.  Some 
were  able  to  contribute  more  than  others,  but  the  common 
purpose  was  recc^rnized,  and  while  the  plaintiff's  grantor 
WPS  looking  after  the  incumbrance  on  the  home,  the  other 
children  and  the  mother  were  providing  for  the  household 
and  other  expenses,  and  it  would  be  inequitable  to  allow  the 
claim  now  made  at  the  expense  of  the  other  members  of  the 
family.  The  district  court  therefore  rightlv  held  that  tho 
plaintiff  onlv  took  bv  the  convevance  from  her  husband  his 
undivided  one-half  interest  in  the  premises  in  question. 

IT.     In  September,  1887,  before  his  conveyance  to  plain- 
tiff, H.  O.  Lewis  executed  and  delivered  to  the  defendant 
a  written  instrument,  which  the  plaintiff  in  argument  con- 
cedes conveved  to  her  a  life  interest  in  the  undivided 

« 

2  one-half      of      the      lot      then      owned      by      him, 
but     contends     that        bv      its     terms       and     its 

acceptance      it      conveys      to      the      grantor      the    undi- 
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vided  interest  of  the  defendant  when  its  use  shall  cease. 
The  clause  in  the  instrument  upon  which  this  contention 
is  based  provides  that  "said  lot  and  premises  shall  revert 
to  the  grantor  upon  the  conditions  therein  named."  It  would 
require  a  perverted  use  of  the  word  "revert"  to  sustain  the 
plaintiff's  position.  At  the  time  of  the  conveyance  of  the 
life  estate  to  the  defendant,  H.  O.  Lewis  only  held,  and  hence 
could  only  convey,  such  estate  in  his  undivided  interest  in 
the  property.  What,  then,  was  to  revert  to  him?  Surely 
not  something  which  he  had  not  parted  with,  because  no 
other  meaning  can  be  given  the  word  "revert"  than  to  turn 
back  that  which  has  been  received.  The  defendant  was 
offered  a  life  estate  in  his  interest  in  the  property.  By  ac- 
cepting it  with  the  condition  that  the  'lot  and  premises" 
revert  to  the  grantor,  she  did  not  covenant  that  he  should 
have  her  original  interest  in  the  property,  as  well  as  that 
which  could  alone  revert  to  him  by  reason  of  his  ownership. 
To  hold  otherwise  would  require  us  to  say  that  both  parties 
gave  the  language  used  a  foreign  meaning,  and  this  we  can- 
not do.  The  plaintiff  owns  a  one-half  interest  in  the  prem- 
ises in  question,  and  nothing  more,  and  this  interest  is  sub- 
ject to  the  defendant's  life  estate  therein  upon  the  other 
conditions  named  in  the  grant.  Partition  was  rightfully 
refused,  and  the  judgment  is  affirmed. 


J.  N.  Bras,  Plaintiff,  The  Burlington,  C.  E.  &  X.  R.  Co., 
Intervener,  Appellants,  v.  R.  F.  McConnell,  County 
Treasurer,  et  cU, 

Connecting  Carriers:    joint  running  arrangements.    Under  Code, 

section    2066,    providing    that   any    railway    corporation    may 

make  Joint  running  arrangements,  not  in  conflict   with  law,  with 

3    any  corporation  operating  any  connecting  railway,  a  railway 

may  contract  with  connecting  lines  to  carry  beyond  its  line. 

Vol.  114  la— 26 
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subject  only  to  the  qualification  that  under  such  agreement  ar- 
bitrary rates  cannot  be  fixed  which  are  discriminatory  in  their 
nature. 

Public  policy:  Tax  in  aid  of  carrier  so  contracting.  The  petition 
for  an  election  to  Tote  a  tax  to  a  railway  contained  a  condi- 
tion that  no  part  of  such  money  should  be  paid  to  such  railway 

2  way  till  it  made  a  valid  contract  with  a  certain  other  railway 

3  to  operate  In  connection  and  solely  with  such  other  railway, 
and  in  active  competition  with  certain  other  lines.  The  railway 
for  which  the  tax  was  paid  was  a  short  line,  lying  wholly  with- 
in two  counties,  and  could  not  compete  with  the  through  lines, 
nor  render  service  of  much  value  to  shippers,  without  avail- 
ing itself  of  the  services  of  other  lines.  Held,  that  such  condi- 
tion was  not  contrary  to  public  policy. 

Question  of  fact.    The  question  whether  such  contract  would  be  in 

4  good  faith,  and  reasonably  calculated  to  serve  public  interests, 
is  one  of  fact,  and  the  court  will  not,  as  a  matter  of  law,  de- 
clare the  same  void. 

Australian  Ballot:  special  elections  Acts  Twenty-fourth  Gen- 
eral Assembly,  chapter  33,  providing  that  all  elections  for  pub- 
lic officers  shall  be  held  as  thereinafter  provided  setting  forth 
what  is  known  as  the  "Australian  Ballot  System,''  and  also 
1  providing  that  the  term,  "city  election,"  as  used  in  the  act 
shall  apply  to  any  municipal  election,  does  not  apply  to  ei 
special  election  held  for  the  purpose  of  voting  taxes. 

Validity  of  ballot.  At  a  special  election  to  vote  aid  to  a  railway; 
there  was  printed  on  the  ballot  a  statement,  viz.,  "Shall  the 
following  public  measure  be  adopted?  viz.,     Shall  the  M.  Rail- 

5  road  Company  be  aided  in  the  construction  of  a  line  of  stand- 
ard guage  railroad  from  the  city  of  M.,  •  •  by  way  of 
W.,  in  W.  township,  •  •  •  to  some  point  of  intersection 
with  the  I.  C.  Railroad,  •  •  •  by  a  tax  of  3  per  cent  on 
the  assessed  value  of  the  taxable  property  of  the  township 
of  W.,  •  •  *  on  the  conditions  named  in  the  petition  there- 
for ami  notice  of  election?"  Held,  that  the  printing  of  such 
statement  on  the  ballot  did  not  render  the  tax  void. 

CJonstruction  op  ballot.  The  notice  of  a  special  election  to  vote 
a  tax  in  aid  of  a  railway  stated  that  the  tickets  for  the  tax 
would  have  the  words  "For  Taxation,"  and  those  opposed 
the  words  "Against  Taxation,"  printed  on  them.  The  tickets 
were  printed  on  a  single  slip  of  paper,  as  follows:     "For  Tax- 

6  ation  [  Yes  I        "I     Against    Taxation  |  No  i  |."  The  voter 


was  called  on  to  put  a  crocs  in  the  square  opposite  the  word 
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"Yes,"  or  "No,"  according  as  he  might  wish  to  favor  or  oppose  the 
tax.  Held,  that  it  was  the  intention  to  have  the  voters  for  the 
tax  say  "Yes"  and  those  opposed  "No,"  and  the  contention  that 
no  ticket  against  the  tax  was  given  the  voter  was  without 
merit 

Appeal  from  Louisa  District  Court. — ^IIon.  W.  S.  With- 

ROW,  Judge. 

Tuesday^  October  1,  1901. 

Action  in  equity  to  enjoin  the  collection  of  a  tax 
levied  in  aid  of  a  railway.  From  a  decree  dismissing  peti- 
tion at  plaintiff's  costs,  plaintiff  and  intervener  appeal. — • 
Affirmed, 

8.  K,  Tracy  and  Blake  <&  Blake  for  appellants. 

Geo,  W,  Seevers,  C.  A,  Carpenter,  and  Jayne  &  Hoff- 
man for  appellee. 

Waterman,  J. — Plaintiff,  Bras,  and  the  Burlington, 
Cedar  Rapids  &  Northern  Railroad  Company  are  owners  of 
property  in  Wapello  township,  Louisa  county,  in  this  state. 
In  pursuance  of  certain  proceedings  had,  the  tax  in  ques- 
tion was  levied  to  aid  in  the  building  of  the  Muscatine 
Xorth  &  South  Railroad.  Plaintiff  brought  this  action  to 
restrain  the  collection  of  the  tax,  alleging  various  grounds 
in  suport  of  the  relief  asked.  The  Burlington,  Cedar  Rapids 
&  Northern  Railroad  Company  intervened  in  the  action,  and 
joined  with  plaintiff  in  asking  to  have  the  tax  levy  an- 
nulled. 

I.  Among  other  grounds  of  relief,  it  is  set  up  that  in 
holding  the  election  there  was  a  failure  in  several  particu- 
lars to  comply  with  the  requirements  of  chapter  33,  Acts 

Twenty-fourth  General  Assembly,  popularly  known 
1  as  the  "Australian  Ballot  Law."     In  Pritchard  v. 

Magoun,  109  Iowa,  364,  decided  since  the  disposi- 
tion of  the  case  at  bar  by  the  trial  court,  it  was  held  that 
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the  act  referred  to  does  not  apply  to  special  elections  held 
for  the  purpose  of  voting  taxes. 

II.     The  petition  for  the  election  to  vote  this  tax  and 
the  notice  of  such  election  each  contained  the  following  con- 
dition:    "Nor  shall  any  of  said  money  be  drawn  from  the 
county  treasury  until  there  is  exhibited  to  and  filed 
2  with  the  trustees  of  Wapello  township  a  valid  con- 

tract between  the  Muscatine  North  &  South  Rail- 
road and  the  Iowa  Central  Railway  Company,  whereby  the 
road  proposed  to  be  constructed  shall,  when  built,  be  oper- 
ated in  connection  and  solely  with  the  said  Iowa  Central 
Railway,  as  a  part  of  its  railway  system,  for  at  least  twenty- 
five  years,  and  in  active  and  competitive  competition  with 
the  Chicago,  Rock  Island  &  Pacific  and  the  Burlington, 
Cedar  Rapids  &  Northern  Railways ;  trains  to  be  run  there- 
on on  all  days  except  Sunday."  This  provision  gives  rise  to 
the  first  serious  contention  in  this  court.  Appellants  say: 
**(1)  Such  proposition  is  void,  as  being  against  public  policy. 
(2)  The  tax  is  invalid,  as  being  voted  upon  a  stipulation 
which  is  in  contravention  of  the  statutes  of  Iowa.  (3)  It 
creates  a  monopoly  for  twenty-five  years  in  favor  of  the 
Iowa  Central  Railway  of  all  the  business  of  the  other  named 
railroad,  and  is,  therefore,  in  restraint  of  conmierce  and 
trade.  (4)  It  is  beyond  the  power  of  the  Muscatine  North 
&  South  Railway  Company  to  make  or  file  a  valid  contract, 
such  as  is  contemplated  in  the  above  clause  of  the  petition 
and  notice  of  election.  (5)  A  railway  corporation  cannot 
thus  alien  or  lease  its  franchise,  or  the  property  necessarily 
needed  to  perform  its  obligations  to  the  public,  without 
legislative  sanction  therefor.  (6)  It  was  beyond  the  power 
of  the  people  of  such  township  to  vote  a  tax  upon  such  a 
condition."  Unquestionably,  at  common  law,  connecting 
carriers  were  at  liberty  to  make  agreements  as  to  through 
traffic.  Such  a  carrier  was  not  obliged  to  carry  except  on 
its  own  line,  but  it  might  contract  for  shipments  beyond. 
Lawson,  Carriers,  343,  and  cases  cited.     When  it  does  con- 
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tract  for  shipments  beyond  its  own  line,  it  may,  in  the  ab- 
sence of  statutory  regulations  to  the  contrary,  determine 
what  agencies  it  will  employ.  Atchison,  T.  &  S.  F,  R.  Co. 
V.  Denver  &  N.  0.  R.  Co.,  110  U.  S.  667  (4  Sup.  Ct.  Rep. 
185,  28  L.  Ed.  291).  The  question  is  one  largely  of  good 
faith  on  the  carrier's  part  and  the  demands  of  public  ser- 
vice.    Stenvart  v.  Trcmsportation  Co,,  17  Minn.  372   (Gil. 

348).  Now,  not  only  is  there  nothing  in  our  statute 
3  that  wholly  cuts  off  this  right,  but,  as  we  construe  it. 

Code,  section  2066,  expressly  confirms  it  That  sec- 
tion is  in  part  in  these  words:  "Any  railway  corporation 
may  sell  or  lease  its  property  and  franchises  to,  or  make 
joint  running  arrangements  not  in  conflict  with  law,  with 
any  corporation  owning  or  operating  any  connecting  rail- 
way,'' etc.  "Joint  running  arrangements"  must  m^an  mutual 
traflSc  agreements.  While  imder  such  agreement,  ar- 
bitrary rates  cannot  be  fixed  which  are  discriminatory  in 
their  nature,  yet,  subject  to  this  qualification,  the  validity 
of  such  joint  arrangements,  when  made  bona  fide,  has  been 
recognized  by  this  court.  Blair  v.  Railway  Co,,  109  Iowa, 
369.  Enough  appears  in  this  record  to  make  it  clear  that 
the  Muscatine  North  &  South  Railroad  is  a  short  line  lying 
whoUv  within  two  counties  of  this  state.  It  could  not  com- 
pete  for  business  with  either  of  the  trunk  lines  running 
through  Louisa  county,  nor  oould  it  render  any  service  of 
much  value  to  shippers  along  its  line  without  availing  itself 
of  the  facilities  that  one  or  more  of  them  offered.  Mani- 
festly shippers  along  the  contemplated  road  must  use  one  of 
the  trunk  lines  also  to  get  their  produce  to  a  general  market. 
It  was  therefore  to  their  interest  to  have  such  arrangements 
entered  into  as  would,  in  effect,  make  this  short  line  a  part 
of  a  greater  system.  This  is  what  we  understand  was  called 
for  by  the  condition  prescribed.  No  shipper  is  prevented 
or  obstructed  in  sending  his  freight  over  any  other  than  the 
Iowa  Central  Line.  It  seems  to  us  the  interests  of  the  pub- 
lic demanded  such  an  arrangement  as  is  here  contemplated. 
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III.  But  there  is  still  another  consideration  of  weight 
against  the  contention  of  appellants.  Whether  such  an 
agreement  as  is  here  contemplated  would  be  in  good  faith, 

and  reasonably  calculated  to  serve  public  interests, 

4  is  a  question  of  fact,  of  which  we  have  no  evidence 
in  the  record.     In  Stenvart  v.   Transportation  Co., 

supra,  the  contract  before  the  court  was  one  for  through 
transportation  between  a  railway  company  and  a  connecting 
line  of  steamers.  One  clause  of  the  agreement  required  the 
railway  company  to  pay  a  fixed  sum  to  the  steamer  company 
on  all  passengers  and  freight  carried  over  its  line,  and  des- 
tined to  points  reached  by  the  steamer  company,  whether 
they  were  transported  by  the  latter  or  not.  The  court  held 
tbat  it  could  not^  as  a  matter  of  law,  say  that  such  an  agrees 
ment  was  void,  and  reversed  a  judgment  rendered  in  plain- 
tiff's favor  on  the  pleadings.  We  are  asked  in  the  present 
case  to  say  that  no  valid  contract  such  as  is  outlined  in  the 
petition  and  notice  can  be  made.     This  we  cannot  do. 

IV.  The  form  of  the  ballot  is  the  matter  of  which  com- 
j  I.aint  is  next  )aaade.  Some  of  the  questions  thus  raised 
are  mentioned,  but  not  argued.     In  so  far  as  these  matters 

are    not    disposed    of    by    the    case    of    Prit<Jiard 

5  V.     Magoun,     supra,     we     deem     it    sufficient    to 
say    they    are    without    merit.     In    oral    argument 

it  was  insisted  that  matter  was  printed  on  the  bal- 
lot which  should  not  have  been  there,  and  which 
was  calculated  to  influence  the  result  of  the  election.  The 
printing  of  surplusage  on  the  ballot  will  not  necesarily  in- 
validate the  election.  Cattel  v.  Lowry,  45  Iowa,  478.  It 
will  have  that  effect  only  when  the  voter  may  have  been  mis- 
led thereby.  Brown  v.  Carl,  111  Iowa,  608.  The  matter 
complained  of  here  was  the  following  statement,  which  ap- 
peared on  the  face  of  the  ballots:  "Shall  the  following 
public  measure  be  adopted,  viz.:  Shall  the  Muscatine 
North  &  South  Railroad  Company,  incorporated  under  the 
laws  of  Iowa,  be  aided  in  the  construction    of    a   line    of 
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standard  guage  railroad  from  the  city  of  Muscatine,  in  Mus- 
catine county,  Iowa,  by  way  of  Wapello,  in  Wapello  town- 
ship, in  said  Louisa  county,  Iowa,  to  some  point  of  inter- 
section with  the  Iowa  Central  Railroad  in  Louisa 
county,  Iowa,  by  a  tax  of  three  (3)  jhjp  cent  upon 
the  assessed  value  of  the  taxable  property  of  the 
township  of  Wapello  in  said  county  and  state  (as- 
sessment of  1897),  upon  the  condition  named  in 
the  petition  therefor  and  notice  of  election/'  It  is  ap- 
parent that  this  statement  contains  but  the  terms  of  the 
proposition  upon  which  the  vote  was  to  be  had,  and  that  all 
the  conditions  are  referred  to.  It  is  impossible  to  discern 
how  anything  which  thus  appeared  could  have  influenced 
the  vote  more  one  way  than  the  other. 

But  the  matter  most  strenuously  insisted  upon  by  appel- 
lants in  this  connection  is  the  form  of  expression  sub- 
6  mitted  to  the  voter.     The  tickets  were  printed  upon 

a  single  slip  of  paper,  as  follows: 


For  Taxation 


Against  Taxation 


YES 

NO 

The  voter  was  called  upon  to  put  a  cross  in  the  square 
opposite  the  word  'TTes"  or  "No,''  according  as  he  might 
wish  to  favor  or  oppose  the  tax.  The  contention  now  made 
is  that  a  vote  "No"  as  the  ticket  reads  would  be  a  vote  for 
taxation,  because  it  would  negative  the  idea  that  the  voter 
was  opposed  thereto.  Therefore,  it  is  said,  no  ticket  against 
the  tax  was  given  the  voters.  This  is  a  technical  construc- 
tion. To  us  it  seems  manifest  the  intention  was  to  have 
voters  for  the  tax  say  "Yes,"  and  those  opposed  say  "No." 
We  do  not  see  how  it  could  have  been  otherwise  understood. 
We  may  say  further,  the  notice  of  election  stated  that  the 
tickets  for  the  tax  would  have  printed  upon  them  the  wpj\is 
"For  Taxation,"  and  those  opposed  the  words,  "Against 
Taxation."     As  a  considerable  number  of  votes  were  cast 
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against  the  tax,  it  is  apparent  the  opponents  of  the  measure 
found  no  difficulty  in  making  themselves  understood.  This 
action  was  not  brought  until  some  time  after  the  election 
was  held,  and  after  the  ballots  had  been  destroyed.  Only 
by  adopting  the  strained  construction  of  appellants,  is  it 
possible  to  find  any  basis  for  the  thought  that  the  votes  cast 
and  intended  to  be  against  the  tax  were  not  properly 
coimted. 

After  a  due  consideration  of  all  the  points  made,  we 
reach  the  conclusion  that  the  judgment  of  the  district  court 
is  correct,  and  it  is  therefore  affirmed. 


State  of  Iowa  v.  Frank  Sigler,  Appellant. 

Indictment:  chaboe  that  weapon  was  unknown  to  grand  jtbt: 
Exhibition  of  weapon  before  trial  jury.  Where  an  indictment 
for  murder  charged  that  the  assault  was  committed  with  a 
deadly  weapon,  the  description  of  which  was  unknown  to  the 

1  grand  Jury,  and  the  assault  was  with  a  stick  of  wood,  which  was 
before  the  grand  jury,  it  was  not  error  to  permit  the  stick  to  be 
exhibited  and  examined  before  the  petit  Jury. 

Misconduct  in  Argument:  Where,  on  a  prosecution  for  murder^ 
the  county  attorney  in  his  closing,  made  prejudicial  remarks 
about  the  defense  of  insanity  interposed,  which  were  with- 
drawn on  the  court's  admonition,  and  the  court  instructed  the 

2  jury  to  disregard -them,  a  further  remark  by  the  attorney  that 
the  county  attorney  or  grand  jury  did  not  wish  to  punish  an 
irresponsible  man,  though  improper  on  the  ground  that  the 
issue  of  insanity  was  not  before  the  grand  jury,  will  not  be 
deemed  prejudicial. 

Insanity:  jurt  question.  On  a  prosecution  for  murder,  where 
the  defense  of  insanity  was  pleaded,  a  number  of  witnesses  ac- 
quainted with  the  defendant  gave  their  opinions,  based  on 
his  conduct  and  appearance,  that  he  was  of  unsound  mind,  and 
two  experts  gave  the  same  opinion  on  hypothetical  questions 
embracing  matter  of  evidence.  Deceased  and  accused  were 
friendly,  and  the  killing  occurred  without  any  provocation; 

3  the  accused  on  being  requested  by  deceased  to  head  ofC  some 
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cattle,  picking  up  a  club,  and  threatening  to  smash  deceased 
unless  he  went  away,  and  hitting  deceased  when  he  asked  if 
accused  was  crazy,  the  accused  being  sensitive  on  this  point 
on  account  of  having  a  brother  in  the  asylum.  The  state  prO' 
duced  witnesses,  however,  who  testified  to  accused's  sanity. 
Held,  that  the  question  of  sanity  was  for  the  jury. 


Appeal    from    Fremont    District     Court. — Hon.     A.     B. 

Thornell,  Judge. 

Tuesday,  October  1,  1901. 

The  defendant  was  indicted  for  the  crime  of  murder, 
in  that  he  did  "wilfully,  feloniously,  deliberately,  premedi- 
tately,  and  of  his  malice  aforethought"  kill  and  murder 
William  Shultz.  Upon  trial  had  he  was  found  guilty  of 
manslaughter,  and  judgment  of  imprisonment  in  the  peni- 
tentiary for  a  term  of  six  years  was  rendered  against  him, 
from  which  he  appeals. — Affirmed. 

W.  E.  Mitchell  for  appellant. 

Chas,  W.  Mullan,  Attorney-General,  and  Chas  A,  Van 
Ylech,  Assistant  Attorney-General,  for  the  State. 

Given,    C.    J. — I.     The  indictment  charges  that  the 
assault  was  committed  "with  a  deadly  weapon,  the  particu- 
lar description  of  which  is  to  this  grand  jury  unknown." 
On  the  trial  it  appeared  that  the  assault  was  com- 
1  mitted  with  a  stick  of  wood,  which  was  identified  and 

exhibited,  and  which  it  was  shown  was  before  the 
grand  jury.  Appellant's  counsel  insists  that  it  was  error 
to  permit  the  stick  to  be  identified  or  exhibited  before  the 
jury,  for  the  reason  that  it  is  not  described  in  the  indict- 
ment, and  because  it  was  before  the  grand  jiiry,  and  might 
have  been  particularly  described  in  the  indictment.  The 
indictment  is  sufficient  on  the  face.  Code,  sections  5280, 
5292.  See,  also.  State  v.  Seamons,  1  G.  Greene,  at  page 
421.     The  fact  that  the  weapon  produced  and  identified  on 
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the  trial  was  before  the  grand  jury  did  not  necessarily  re- 
quire that  it  should  be  described  in  the  indictment  For 
aught  that  we  can  know,  the  grand  jury  may  have  been  in 
•doubt  as  to  its  being  the  weapon  with  which  the  assault  was 
made,  and,  if  so,  properly  refrained  from  giving  a  descrip- 
tion of  it. 

II.     Appellant's  counsel   complains  of   a  number  of 
rulings  admitting  evidence  over  his  objection.    We  have  ex- 
amined each  of  these  complaints  with  care,  and  come  to  the 
•conclusion  that  none  of  the  rulings  complained  of  were  erro- 
neous, or  prejudicial  to  the  defendant.     It  also  urged  that 
appellant  was  prejudiced  by  certain  remarks  of  the  court 
in  announcing  the  rulings,  and  that  the  remarks  indicated 
to  the  jury  a  leaning  upon  the  part  of  the  court  against  the 
defendant.     It  was  the  duty  of  the  presiding  judge  to  so 
far  direct  the  course  of  the  examination  as  to  keep  it  within 
'  proper  bounds,  and  it  was  to  this  end  that  the  remarks  com- 
plained of  were  made.    We  do  not  think  that  the  action  of 
the  judge  indicates   a  leaning  against  the  defendant,    as 
-claimed,  but,  on  the  contrary,  a  studied  purpose  throughout 
to  give  the  defendant  a  fair  and  impartial  triaL     This  com- 
plaint of  counsel  arises  rather,  we  think,  from  the  commend- 
able zeal  with  which  he  has  stood  for  his  poor,  impecunious, 
and  unfortunate  client  than  from  any  fault  in  the 
2  court's  conduct  of  the  trial.     Counsel  for  the  state, 

in  the  closing  argument,  in  referring  to  the  fact  that 
the  defense  of  insanity  was  introduced,  remarked  to  the 
effect  that  this  defense  is  a  last  resort  when  there  is  none 
other.  The  court  admonished  counsel  that  he  ought  not  to 
comment  in  that  manner,  and  directed  the  jury  to  give  no 
attention  or  weight  to  the  remark,  whereupon  counsel  said: 
''^I  wish  to  withdraw  all  that  I  have  said  on  this  question 
of  bias  on  the  subject  of  the  plea  of  insanity."  Following 
this,  counsel  remarked  to  the  effect  that  the  people,  the  wit- 
nesses, and  officers  did  not  desire  that  an  irresponsible  or 
insane  man  should  be  punished.     "Do  you  think  that  the 


Oct.  1901]         State  of  Iowa  v.   Siolee.  411 


county  attorney,  or  the  grand  jury  of  this  county — "  De- 
fendant's counsel  objected  on  the  ground  that  the  question 
of  insanity  was  not  before  the  grand  jury,  and  the  court 
remarked,  "Mr.  Ferguson,  I  wouldn't  comment  on  what 
tbe  grand  jury  has  done."  Conceding  the  remark  to  be  im- 
proper, we  think,  in  view  of  the  admonitions  of  the  court, 
the  defendant  was  not  prejudiced  thereby. 

III.  There  was  not,  and  imder  the  evidence  given 
-cannot  be,  any  doubt  but  that  this  defendant  killed  William 
Shultz.     The  only  defense  made  is  that  of  insanity,  and  the 

material  question  in  the  case  is  whether,  under  the 
3  evidence,  the  verdict  Should  be  sustained.    A  number 

of  witnesses  who  were  acquainted  with  the  defend- 
ant, some  from  childhood  and  others  in  later  years,  gave 
their  opinions,  based  upon  his  conduct  and  appearance,  as 
related  by  them,  that  he  was  of  unsound  mind.  Two  ex- 
perts in  response  to  hypothetical  questions  embracing  mat- 
ters of  which  there  is  evidence,  gave  their  opinion  that  he 
was  of  unsound  mind.  The  circumstances  attending  the 
assault  tend  to  support  the  defense.  The  assault  was  made 
upon  one  with  whom  defendant  was  apparently  friendly, 
and  without  any  real  provocation.  The  defendant,  the  de- 
ceased, and  one  Ellsworth  Phares  were  engaged  in  separat- 
ing cattle.  The  defendant  and  deceased  were  on  opposite 
sides  of  a  fence,  and  about  20  feet  apart.  Mr.  Phares,  the 
only  person  present,  testifies  in  substance  as  follows:  "Mr. 
Shultz  says,  'Head  the  cattle.'  Sigler  made  no  reply. 
Shultz  said,  'Frank,  why  don't  you  head  the,  cattle  V  Sigler 
said,  'We  won't  run  these  cattle.'  He  started  to  walk  after 
the  cattle  about  twenty  or  thirty  feet.  Shultz  said,  'Why 
don't  you  head  the  cattle,  Frank?'  Sigler  said,  Tou  go 
Tiome,  and  tend  to  your  business,  and  quit  running  me.' 
Sigler  was  by  me  when  he  said  that  The  cattle  went  north. 
Sigler  then  turned  towards  Shultz.  He  says,  'Frank,  I 
ain't  trying  to  run  you.'  Sigler  says,  'Go  off,  and  attend 
to  your  own  business,  or  I  will  smash  your  face.'     He  said 
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that  to  Shultz.  He  walked  straight  towards  the  fence.  Ho 
picked  the  club  up  off  the  ground  when  he  told  Shultz  to 
go  off  and  attend  to  his  own  business.  He  picked  up  the 
club  about  fifteen  feet  from  the  fence.  I  was  standing  about 
five  feet  from  the  club.  Sigler  walks  straight  towards  Mr. 
Shultz,  and  he  says,  ^Tou  go  off,  and  tend  to  your  own  busi- 
ness, or  I  will  smash  your  face.'  Shultz  says,  ^hy,  Frank, 
I  ain't  trying  to  run  your  business ;  are  you  crazy  V  Sigler 
says,  TDon't  you  call  me  crazy.'  Shultz  says,  Why,  Frank, 
are  you  crazy  ?'  Mr.  Shultz  says,  'Frank,  you  won't  hit  me ; 
are  you  crazy  ?'  Sigler  says,  TDon't  you  call  me  crazy,'  and 
struck  him  with  the  club."  It  is  evident  that  deceased 
meant  no  offense  by  saying,  "Why,  Frank,  are  you  crazy  ?" 
but  that  remark  seems  to  have  been  regarded  as  highly 
offensive  by  the  defendant,  probably  because  he  had  a  brother 
in  the  asylum,  and  was  particularly  sensitive  as  to  such  a  re- 
mark. The  state  called  a  number  of  witnesses  who  were 
acquainted  with  the  defendant,  and  who  had  opportunity  for 
observing  his  conduct  and  appearance,  who  gave  their  opin- 
ions, based  upon  facts  stated  by  them,  that  he  was  a  man  of 
sound  mind.  It  will  serve  no  good  purpose  to  here  discuss 
this  evidence  at  length.  The  instructions  as  to  this  defense 
were  quite  full,  clear,  easily  understood,  and  are  not  com- 
plained of;  and,  as  stated  by  the  lower  court  in  passing 
upon  the  motion  for  a  new  trial:  "The  jury  passed  upon 
that  question.  It  was  their  province  to  do  so.  I  feel  that 
it  was  a  strong  jury,  and  I  do  not  feel  that  I  can  disturb 
their  verdict."  While  it  may  be  true,  as  contended,  that 
the  learned  judge  presiding  had  doubts  on  the  question  of 
defendant's  mental  responsibility,  yet  it  was  for  the  jury 
to  apply  the  doctrine  of  doubt,  if  any  existed.  With  the 
conflict  there  is  in  the  evidence  it  cannot  be  said  that  the 
verdict  was  the  result  of  passion  or  prejudice,  but,  as  we 
view  it,  it  must  have  been  arrived  at  after  a  careful  and  un- 
prejudiced deliberation  upon  the  evidence.  It  follows, 
from  the  conclusions  announced,  that  the  judgment  of  the 
district  court  must  be  affirmed. 
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'        ^^  dll8  60« 

Escape  From  Prlton:  what  is  not.  Under  Code,  section  4897,  pro- 
viding that  if  any  convict  breaks  prison  and  escapes,  he  shall 
be  imprisoned  for  a  certain  term  after  the  expiration  of  his 

1  original  term,  where  a  convict  was  taken,  with  others,  to  work 
in  stone  quarries  two  miles  from  the  prison,  his  escape  by 
dropping  unseen  into  a  natural  crevice  in  the  rock,  was  not 
an  escape  within  the  statute. 

Same.  Where  a  convict  was  taken,  with  others,  to  work  in  a  stone 
quarry  two  miles  from  the  prison,  his  escape  by  dropping  un- 
seen into  a  natural  crevice  in  the  rock,  the  opening  to  which  was 
covered  by  a  companion  and  the  covering  removed  by  defend- 

2  ant  on  his  departure,  was  not  a  breaking,  within  Code,  section 
4897,  since  it  was  accomplished  by  stratagem,  and  not  by  force. 

Appeal  from  Jones  District  Court, — ^Hon.  H.  M.  Remley, 

Judge. 

Tuesday,  Octobeb  1, 1901. 

The  defendant  was  convicted  of  breaking  and  escap- 
ing from  the  penitentiary  at  Anamosa,  and  from  judgment 
sentencing  him  to  serve  a  year  therein  he  appeals. — Re- 
versed. 

B.  E.  Rhinehart  for  appellant. 

Chas.  W.  Mullan,  Attorney-General,  and  Chas.  A.  Van 
Ylech,  Assistant  Attorney-General,  for  the  State. 

Ladd,  J. — The  appellant,  while  a  prisoner  in  the  peni- 
tentiary at  Anamosa  for  a  period  less  than  life,  was  taken, 
with  about  80  other  convicts,  to  work  in  the  stone  quarries, 
situated  about  two  miles  northwest  of  the  prison  proper, 

owned  and  operated  by  the  state  under  the  super- 
1  vision  of  the  warden.    When  returning  from  dinner, 

he  and  another  dropped  into  a  natural  crevice  in  the 
rock,  the  opening  to  which  was  thereupon  covered  by  one 
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of  their  companions.    They  were  soon  missed  by  the  guards, 
and,  as  the  quarry  was  watched  fpr  some  time,  must  have 
remained  there  for  nearly  two  days,  and  then  removed  the 
covering  and  departed.    That  the  accused  escaped  from  cus- 
tody is  conceded,  but  it  is  insisted  that  there  was  no  break- 
ing.   The  statute  under  which  the  indictment  was  returned 
reads:     "If  any  person  confined  in  a  penitentiary,  for  any 
less  period  than  for  life,  breaks  such  prison  and  escapes 
therefrom,  he  shall  be  imprisoned  in  such  penitentiary  for 
a  term  not  exceeding  five  years,  to  commence  from  and  after 
expiration  of  the  original  term  of  his  imprisonment."     Sec- 
tion 4897,  Code.     It  will  be  observed  that  the  offense  de- 
scribed is  not  breaking  and  escape  from  prison  generally. 
The  words  "such  prison"  inevitably  refer  back  to  "peniten- 
tiary," and  it  is  the  breaking  and  escape  from  that  prison 
only  which  is  denounced  by  thiR  statute.     If  this  were  not 
true,  there  would  have  been  no  occasion  for  the  enactment 
of  the  section  following,  relating  to  jail  breaking.     The  ar- 
gument of  the  state,  then,  in  so  far  as  based  on  the  various 
definitions  of  "prison,"  is  not  pertinent  to  the  case.     As 
said,  these  stone  quarries  are  about  two  miles  from  the  peni- 
tentiary, and  nothing  in  this  record  or  the  statutes  indicate 
that  they  are  included  therein  as  a  part  of  it.     Indeed,  sec- 
tion 5707  of  the  Code,  in  authorizing  the  warden  to  work 
convicts  therein,  describes  them  as  the  state  stone  quarries 
near  th^  penitentiary.     Whether  they  might  have  been  in- 
cluded need  not  be  considered.    It  is  enough  that  the  statute 
treats  them  as  near  to,  but  not  a  part  of,  the  penitentiary, 
and  there  is  no  evidence  to  the  contrary.  But,  if  the  quarries 
were  to  be  regarded  as  a  part  of  the  particular  prison  de- 
scribed, it  does  not  follow  that  there  was  a  breaking.    These 
men  merely  concealed  themselves  from  the  guard  until  the 

latter  withdrew,  and  then  walked  forth    from    the 
2  quarries  without  any  impediment  whatever.    The  acts 

constituting  the  breaking  of  a  prison  are  not  different 
from  those  essential  to  be  shown  in  establishing  burglary  or 
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other  criminal  breaking,  save,  possibly,  in  the  direction 
from  which  applied.  Randall  v.  State^  53  N.  J.  Law,  488 
(22  Atl.  Eep.  46).  Something  must  be  done  tending  to 
open  a  way  through  confining  walls  or  other  obstructions  to- 
free  entrance  or  exit  By  getting  in  or  out  of  the  crevice, 
or  causing  the  covering  to  be  placed,  or  in  removing  it,  the 
defendant  neither  broke  away  from  nor  through  any  obstruc- 
tion whatver  to  his  confinement  in  the  prison.  He  merely 
eluded  temporarily  the  personal  custody  of  the  guards,  and 
when  he  stepped  from  the  hole  in  the  rock  it  was  at  pre- 
cisely the  same  place  he  had  left  when  entering,  with  no 
physical  obstacle  to  his  freedom  removed,  save  in  the  de- 
parture of  the  guards.  His  escape  was  accomplished  by 
stratagem,  not  by  force.  It  is  the  same  as  though  he  had 
concealed  himself  under  cover  in  his  cell,  or  one  of  the  cor- 
ridors, and  the  attendant,  not  observing  him,  had  left  the 
door  open,  and  he  had  walked  out.  This  would  be  an  es- 
(iape,  but  no  one  would  contend  that  mere  hiding  constituted 
a  breaking.  It  has  long  been  settled  that  there  must  be 
some  application  of  force, — an  actual  breaking,  not  merely 
constructive, — ^to  constitute  a  prison  breach.  See  Rex  v. 
Harwell,  Russ.  &  R.  458;  11  Am.  &  Eng.  Ene.  Law,  303; 
Randall  v.  State,  supra.  Hiding  within  was  not  breaking 
out.  Eluding  the  guards  by  stratagem  was  not  an  inter- 
ference by  force  with  the  natural  or  artificial  prison  bar- 
riers to  escape.  As  there  was  no  breaking  within  the  mean- 
ing of  the  law,  the  jury  should  have  been  directed  to  return 
a  verdict  for  the  defendant. — ^Reveesed. 


114    41/ 

L.  C.  Hendersuott  v.  The  Western  Union  TELEORApa  jiS  JJij 

Company,  Appellant. 

Expert  Opinions:  b>sis.  The  absence  of  evidence  as  to  facts  whicl; 
might  assist  expert  witnesses  in  giving  more  satisfactory  an- 
swers  to  hypothetical  questions   will   not  prohibit  such   wit*- 
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4  nesses  from  giving  their  opinions  on  such  facts  as  the  evi- 
dence tended  to  prove. 

Ckoss-Examination:      Surrebuttal.     Where    defendant  brings  out 

5  a  matter  on  cross  examination  of  plaintiff's  witness,  it  is  not 
competent  to  introduce  evidence  on  surrebuttal  to  explain  such 
matter. 

Stating  Issues:      uabmi.ess  EBnoii.     Where  the  court  properly  re- 
fuses to  submit  a  question  of  contributory  negligence,  it  was 
3    not  prejudicial  error  to  state  that  plaintiff  alleged  his  freedom 
from  negligence,  though  defendant's  claims  were  not  stated. 

Law  of  Case:  SEm.ED  on  appeal:  That  evidence  makes  jury 
question.    Where  the  evidence  on  a  second  trial  is  the  same  as 

1  on  the  first,  which  the  supreme  court  on  appeal  held  sufficient 
to  go  to  the  jury,  it  is  proper  to  leave  such  evidence  to  the  jury 
on  the  second  trial. 

Sectond  Appeal.  Where  a  case  is  tried  the  second  time  in  accordance 
with  express  directions  given  by  the  supreme  court  on  appeal 
from  the  judgment  in  the  first  trial,  the  correctness  of  the 

2  views  expressed  on  such  appeal  cannot  be  questioned  on  a  sec- 
ond appeal.  If  the  first  decision  was  erroneous,  rehearing  was 
the  method  of  correcting  it. 

Appeal  from  Wapello  District  Court, — ^Hon.  M.  A.  Rob- 

EBTs,  Judge. 

Tuesday,  October  1,  1901. 

# 

This  is  an  appeal  from  a  judgment  for  plaintiff,  as  the 
result  of  a  second  trial  in  an  action  to  recover  damages  for 
negligence  of  defendant's  employes  in  transmitting  and  de- 
livering a  message  intended  to  secure  the  attendance  of  a  vet- 
erinary surgeon  to  treat  a  valuable  horse  of  plaintiff  at  an 
early  stage  of  the  disease  which  subsequently  caused  the 
death  of  the  horse,  and  when  treatment,  which  might  have 
been  secured  if  the  telegram  had  been  promptly  transmitted 
and  delivered,  would  probably  have  saved  the  horse's  life. 
A  judgment  for  plaintiff  on  the  first  trial  w^as  reversed  in 
this  court.  See  106  Iowa,  529.  The  facts  are  sufiiciently 
stated  in  the  opinion  rendered  on  the  first  appeal. — Affirmed. 
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Geo,  n.  Fearons  and  McNett  &  Tisdale  for  appellant. 
^Y,  W.  Cory  and  Jaques  &  Jaques  for  appellee. 

McClain,  J. — Counsel  for  appellant  contend,  as  on  the 
former  appeal,  that  the  negligence  of  the  appellant  in  regard 
to  the  message,  even  if  such  negligence  was  shown,  was  not 
the  proximate  cause  of  the  loss  of  the  horse,  and  that  a  ver- 
dict should  have  been  directed  for  defendant  as  asked,  and, 
further,  that  the  special  findings  and  general  verdict  should 
have  been  set  aside  as  not  supported  by  the  evidence ; 
1  but  it  is  suflBcient  to  say  that  the  evidence  on  the  sec- 

ond trial  was  of  the  same  character  as  that  presented 
to  us  in  the  record  on  the  former  appeal.  There  is  no  ques- 
tion but  that,  if  there  was  enough  evidence  to  ^o  to  the  jury 
and  sustain  a  verdict  on  the  first  trial,  as  was  decided  in  the 
former  appeal,  then  the  evidence  was  properly  left  to  the 
jury  on  the  second  trial.  No  evidence  of  any  material  ele- 
ment of  plaintiff's  cause  of  action  which  was  introduced  on 
the  first  trial  was  lacking  on  the  second.  There  may  have 
been  on  the  second  trial  a  greater  weight  of  evidence  one  way 
or  the  other ;  but  the  rules  of  law  stated  in  the  former  opin- 
ion are  entirely  applicable  to  the  evidence  in  the  present  rec- 
ord. It  may  be  well,  however,  to  call  attention  to  the  fact 
that  the  second  headnote  to  the  opinion  as  published  in  the 
official  reports  is  erroneous  and  misleading.  It  is  not  held 
in  the  opinion  that  plaintiff  may  recover  if  the  evidence 
shows  that  "in  all  reasonable  possibility,"  as  the  headnote 
says,  but  in  all  reasonable  "probability,"*  the  horse  would 
have  recovered  if  treated  as  soon  as  he  might  have  been 
treated,  had  the  telegram  been  promptly  delivered. 

It  is,  however,  contended  for  the  appellant  that  the 
question  of  contributory  negligence  of  plaintiff  should  have 
been  submitted  to  the  jury  on  the  second  trial,  notwithstand- 
ing the  view  expressed  on  the  former  appeal  that  there  is 
no  question  of  contributory  negligence  in  the  case,  and  that 

*Tbe  snbttitutiDg  "pos«<bility  "  for  "probability"  is  due  to  failure  to  correct  type 
ai  proof  was  corrected.— Rbportbr. 

Vol.  114  la— 27 
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the  court  erred  in  instructing  the  jury  on  that  subject     It 
is  not  contended  that  there  was  any  evidence  on  the  second 

trial,  not  introduced  on  the  first,  which  tended  to 
2  show  contributory  negligence.    But  it  is  insisted  that 

the  views  on  this  question  expressed  in  the  first  opin- 
ion are  erroneous,  and  that,  notwithstanding  those  views, 
the  lower  court  erred  in  refusing  instructions  asked  at  the 
second  trial  on  that  question.    In  support  of  this  contention 
counsel  claims  that  the  case  was  tried  the  first  time  without 
objection,  on  the  theory  that  negligence  of  plaintiff  contribut- 
ing to  the  death  of  the  horse  would  defeat  recovery,  if  shown, 
and  that  appellant  has  never  had  a  hearing  before  the  court 
on  the  question,  and  that,  therefore,  we  should  now  review 
that  question,  in  the  light  of  many  authorities   which    are 
cited  in  their  argument.    The  diflSculty  with  such  a  claim  is 
that,  if  acceded  to,  it  would  require  us  to  now  do  the  very 
thing  which  this  court  is  criticized  for  doing  on  the  first  ap- 
peal J  that  is,  consider  a  question  not  presented  in  the  case* 
If  counsel  felt  that  the  action  of  the  court  in  this  respect  on 
the  former  appeal  was  wrong,  they  should  have  availed  them- 
selves of  the  ample  opportunity  afforded  by  statute  and  the 
rules  of  this  court  to  have  the  error  corrected  on  rehearing. 
It  is  not  admissible  to  allow  a  case  to  be  tried  a  second  time 
in  accordance  with  express  directions  given  by  this  court  on 
a  previous  appeal,  and  then  question  on  a  second  appeal  the 
correctness  of  the  views  expressed  on  the  former  appeal,  no 
matter  how  erroneous  they  may  be.     The  law  announced  on 
one  appeal  continues  to  be  the  law  of  the  case  for  subsequent 
trials,  whether  right  or  wrong.  It  would  be  manifestly  im- 
just  to  reverse  the  lower  court  for  following  the  express  di- 

•  mi 

rection  of  the  supreme  court  given  in  the  very  case.  The 
holding  of  the  court  on  one  appeal  is  the  law  of  the  case  for 
the  subsequent  trial  of  the  same  case  in  the  lower  court. 
Adams  County  v.  Burlington  &  M.  R.  R.  Co.,  55  Iowa,  94; 
Larkin  v.  Railway  Co,,  91  Iowa,  654.  The  case  of  Barton 
V.  Thompsony  56  Iowa,  571,  furnishes  an  illustration  and 
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application  of  this  rule,  not  an  exception  to  it.  If  the  ques- 
tion were  an  open  one,  the  writer  of  this  opinion  would  join 
in  Mr.  Justice  Deemer's  hesitation  (expressed  on  the  former 
appeal)  in  assenting  to  the  proposition  that  the  case  is  not 
one  for  the  application  of  the  doctrine  of  contributory  neg- 
ligence. In  other  words,  the  writer  is  inclined  to  think  that 
it  should  be  open  to  defendant  to  prove,  not  only  that  the 
death  of  the  horse  was  due  to  some  other  cause  than  the  de- 
lay in  treatment  caused  by  the  fault  of  defendant,  but  also 
that  the  negligence  of  plaintiff  or  his  servants  in  treating  the 
horse  contributed,  with  the  delay  caused  by  defendant's  negli- 
gence, in  causing  the  horse's  death.  But  that  question  is  not 
now  an  open  one  in  this  case. 

Other  errors  assigned  may  be  briefly  disposed  of.  In 
view  of  the  fact  that  the  court  on  the  second  trial  properly 
refused  to  submit  the  question  of  contributory  negligence, 

no  prejudicial  error  was  committed  in  stating  that 
3  plaintiff  alleged  his  freedom  from  negligence.     Nor 

were  the  hypothetical  questions  propounded  to  plain- 
tiff's witnesses  improper.    The  absence  of  evidence  as  to  facts 

which  might  have  assisted  the  expert  witnesses  in  giv- 
4r  ing  more  satisfactory  answers  to  such  questions  would 

not  prohibit  the  witnesses  from  expressing  their  opin- 
ions on  such  facts  as  the  evidence  did  tend  to  prove. 

Plaintiff,  in  rebuttal,  introduced  evidence  that  one 
Staubus,  a  witness  for  defendant,  soon  after  the  first  trial, 
in  which  he  had  given  a  deposition  for  defendant,  exhibited 
some  money  which  he  said  he  had  got  out  of  the  telegraph 
case,  and  that  just  prior  to  the  second  trial  the  same  witness 
said,  with  reference  to  the  fact  that  the  case  was  coming  on 

again :  "If  I  do  as  well  this  time  as  I  did  before,  I 
5  am  flying."     In  surrebuttal  a  witness  for  defendant 

testified  as  to  paying  Staubus  seven  dollars  for  his 
deposition  on  the  first  trial,  but  was  not  allowed  to  explain 
circumstances  which  would  tend  to  show  a  good  reason  for 
paying  this  amount.     The  rejection  of  this  evidence  is  as- 
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signed  as  error.  One  of  the  objections  made  to  it  was  tkat 
it  was  not  proper  surrebuttal,  and  we  think  this  objection 
was  well  taken.  The  whole  matter  had  been  opened  up  in 
defendant's  cross-examination  of  the  witness  when  introduced 
for  the  plaintiff  in  chief,  and  defendant  could  have  intro- 
duced the  explanation  with  its  other  evidence  in  chief.  It 
should  not  have  held  it  back  for  surrebuttal.  The  trial  court 
is  the  best  judge  as  to  what  is  the  proper  order  for  the  intro- 
duction of  evidence. — Affirmed. 

Deemer,  J.  (dissenting). — Still  adhering  to  the  views 
expressed  in  my  dissent  when  the  case  was  first  before  us,  I 
am  constrained  to  dissent  from  the  conclusion  reached  in 
this  case. 


NiELANDER  &  CoMPANY  V.  ThE  ChICAGO,  MILWAUKEE  &  St. 

Paul  Eailway  Company,  Appellant. 

Reformation  of  Lease:  eyioence:  Mistake.  Plaintiff  occupied 
part  of  defendant's  right  of  way  with  a  grain  elevator,  and  ap- 
plied, on  notice  that  a  lease  was  necessary,  for  a  lease  of  a  por- 
tion of  its  depot  grounds  for  the  purpose  of  maintaining  a 

1  warehouse  thereon.  The  precise  location  of  plaintiff's  prop- 
erty had  been  established  by  a  survey,  but  the  point  of  be- 
ginning was  erroneously  located  in  preparing  the  description, 
so  that  only  a  portion  of  lessee's  property  was  within  it  The 
lease  was  thereafter  renewed,  embodying  the  same  mistake. 
The  lessee  continued  to  occupy  the  same  grounds  as  before 
the  lease,  and  made  no  use  of  any  other  conveyed  by  the  lease. 
Held,  that  an  error  in  the  lease  by  mutual  mistake  was  shown, 
justifying  a  reformation  thereof. 

Negligence  as.  bab  to  beformation.  Where  a  local  railroad  agent, 
who  was  present  when  a  survey  was  made  for  the  purpose  of 
securing  the  description  of  land  to  be  Included  in  a  lease,  was 
asked  by  those  preparing  the  lease  on  what  side  of  the  street 

2  the  beginning  point  of  the  property  was  located,  and  errone- 
ously answered,  which  resulted  in  a  mistake  in  the  lease,  such 
negligence  will  not  prevent  the  railway  company  from  reform- 
ing the  lease,  no  injury  thereby  resulting  to  the  lessor. 
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Appeal    from    Allamakee    District    Court. — ^Hox.    L.    E, 

Fellows,  Judge. 

Wednesday,  Ootobeb  2,  1901. 

The  plaintiff's  elevator,  situated  on  the  depot  grounds 
of  the  defendant,  was  burned  September  27,  1898,  and  action 
was  begun  for  its  value,  with  that  of  its  contents,  August 
29,  1899,  based  on  the  alleged  negligent  operation  of  defend- 
ant's engine.  The  company,  among  other  things,  set  up  the 
defense  that  the  premises  were  occupied  under  a  lease  exempt- 
ing it  from  liability,  and  plaintiff  denied  that  the  ground  on 
which  the  elevator  stood  was  included  therein.  Thereupon 
tlie  defendant  filed  a  cross-petition  in  equity,  averring  a  mis- 
take in  drafting  the  lease,  by  which  the  conmaencement  point 
in  the  description  contained  therein  had  been  stated  to  be 
the  west  instead  of  the  east  side  of  Oak  street,  and  prayed 
for  a  reformation.  Issue  was  joined  therein,  hearing  had  in 
equity,  and  relief  denied.  The  defendant  appeals. — Re- 
versed. 

J.  C.  Cookj  J.  n.  Trewin  and  M.  B.  Hendrich  for  ap- 
pellant. 

J.  P.  Conway  and  D.  D.  Murphy  for  appellee. 

Ladd,  J. — I.  Plaintiff  occupied  a  part  of  de- 
fendant's right  of  way  on  the  depot  grounds  from 
1878  until  1894  without  rent  charge,  as  a  ten- 
ant    at     will.       In     the     latter     year     the     company's 

agent  advised  the  local  manager  of  Nielander  &  Co. 
1  that  the  company  would  expect  the  firm  to  sign  a 

lease  for  all  business  done  on  the  right  of  way,  and 
on  April  24th  the  latter  made  this  application  to  the  defend- 
ant's division  superintendent  on  a  printed  form  prepared  by 
the  company:     "The  undersigned,  Nielander  &  Co.,  P.  O. 
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address,  Xew  Albin,  la.,  desire  to  lease,  subject  to  the  com- 
pany's usual  terms  and  conditions,  a  part  of  its  depot  grounds 
at  this  station  for  the  purpose  of  erecting  and  maintaining 
thereon  a  grain  warehouse,  and  request  that  such  ground 
may  be  located  on  the  northwest  side  of  main  track  and  north- 
west side  of  station,  and  have  a  track  frontage  of  139  feet." 
Thereupon  a  lease  for  a  term  of  three  years,  beginning  July 
1,  1894,  was  prepared  by  the  company,  and  signed  by  the 
firm,  though  with  this  notation:  "Agreeing  to  all  but  tho 
second  condition."  The  second  condition,  it  should  be  said, 
exempted  the  company  from  liability  for  damages  occasioned 
by  the  negligent  operation  of  the  trains.  When  informed 
that  the  lease  would  not  be  accepted  with  the  notation,  it  was 
erased  by  plaintiff.  It  appears  that  the  precise  location  of 
plaintiff's  property  had  been  fixed  by  a  careful  survey,  using 
as  a  point  of  beginning  the  intersection  of  the  center  of  the 
main  track  with  the  east  side  of  Oak  street'  In  preparing 
the  lease  a  doubt  arose  as  to  whether  this  point  was  on  the 
east  or  west  line  of  the  street,  and,  being  referred  to  the  local 
agent,  who  had  assisted  in  the  survey,  he  erroneously  declared 
it  to  be  on  the  west  line,  and  the  lease  was  mistakenly  drawn 
so  as  to  locate  the  property  the  width  of  the  street  west  of 
where  it  really  was.  As  a  result,  only  the  annex  is  within 
the  description.  At  the  expiration  of  three  years,  a  new 
lease,  embodying  the  same  mistake,  to  continue  one  year,  and 
until  terminated  upon  60  days'  written  notice,  was  executed. 
It  seems,  in  the  operation  of  the  railroad  general  directions 
only  are  considered, — that  is,  the  track  leading  toward  Chi- 
cago is  spoken  of  as  east,  and  that  toward  St.  Paul  as  west, 
regardless  of  the  direction  of  the  track  locally, — and  that  the 
mistake  was  occasioned  by  the  agent  inadvertently  reporting 
with  respect  to  this  custom,  rather  than  the  points  of  the 
compass.  That  there  was  a  mistake  on  the  company's  part 
is  manifest.  But  it  is  insisted  that  this  was  not  mutual ;  that 
plaintiff  merely  acquiesced  in  what  was  proposed,  and  con- 
sented to  the  contract  prepared  by  the  company  alone.    Un- 
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questionably,  land  other  than  described  in  the  lease  must 
be  shown  to  have  been  the  subject  of  this  contract  before  it 
can  be  reformed.  The  inquiry  in  such  a  case  is  always  di- 
rected to  the  ascertainment  of  what  was  really  the  subject  of 
the  agreement  Had  the  parties  the  land  described  in  mind 
in  making  the  lease,  or  some  other  ?  If  they  had  some  other, 
and  the  arrangement  was  made  in  reference  to  that,  then 
clearly  there  has  been  a  mutual  mistake  for  then  their  minds 
have  met,  not  with  relation  to  the  subject-matter  described, 
but  another,  not  expressed.  The  question  is  not  whether  there 
"has  been  a  previous  agreement  in  parol,  but  whether  the  sub- 
ject of  the  agreement  as  made  was  that  stated  in  the  lease,  or 
some  other,  which  the  party  through  mistake  failed  to  accu- 
rately describe.  The  policy  of  the  defendant  had  evidently 
undergone  a  change  at  about  this  time,  possibly  as  a  result 
of  the  decision  in  Griswold  v.  Railway  Co,,  90  Iowa,  265, 
and  all  occupying  right  of  way  or  depot  grounds  were  re- 
quired to  procure  leases  with  certain  conditions,  in  which  a 
rental  of  $5  per  annum  was  reserved.  The  plaintiff's  local 
manager  was  advised  of  the  necessity  of  the  procurement  of 
a  lease,  and  the  application  s?gned  pointed  out  in  a  general 
way  the  land  on  which  the  elevator  and  annex  were  situated. 
True,  the  application  was  for  ground  "for  the  purpose  of 
erecting  and  maintaining  thereon  a  grain  warehouse,"  and  it 
should  be  said  a  new  elevator  replaced  the  warehouse  on  the 
same  foundation  during  the  term  of  the  first  lease.  The  firm 
had  occupied  the  ground  for  many  years,  and  had  no  pur- 
pose of  making  use  of  any  other  portion  of  the  depot  grounds. 
What  was  it  plaintiff  applied  for  ?  For  the  ground  already 
occupied,  and  on  which  to  maintain  its  buildings  in  which 
it  continued  its  business,  or  some  other,  for  which  it  had  no 
possible  use  ?  Was  ground  on  which  the  annex  stood  desired, 
and  not  that  under  the  elevator,  when  both  formed  part  of 
the  same  structure  ?  It  is  idle  to  claim,  in  the  face  of  this 
record,  any  other  than  that  possessed  as  a  tenant  at  will  was 
the  subject  of  this  application.     True,  the  answer  avers  that 
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the  application  was  the  result  of  a  demand  on  the  part  of  tbo 
company  that  a  lease  be  taken.  If  so,  what  land  did  this  de- 
mand refer  to  ?  To  that  occupied  and  in  use  by  the  plaintiflF, 
or  that  in  which  it  had  no  concern  ?  Circumstances  are  often 
quite  as  potential  as  words  in  pointing  out  the  subject  of  a 
contract,  and  we  think  these,  apart  from  anything  contained 
in  the  lease,  fix  the  ground  concerning  which  the  parties  un- 
derstood they  were  contracting  as  that  on  which  the  building 
was  located.  That  such  was  their  understanding  is  strongly 
confirmed  by  their  subsequent  conduct  The  description  in  ^ 
the  lease  in  controversy  was  copied  from  the  first  one  drawn, 
and  whatever  occurred  before  its  execution  may  be  con- 
sidered as  bearing  oh  the  understanding  with  which  it  was 
entered  into.  Rent  was  paid  for  the  three  years  during  the 
continuance  of  the  first  lease.  For  what  ?  The  land  occu- 
pied by  plaintiff,  and  the  track  frontage,  or  that  merely  on 
which  the  annex  stood,  and  other  ground  unused  by  plaintiflF, 
with  the  elevator  unprovided  for?  In  October,  1895,  the 
defendant  granted  permission  to  use  a  gasoline  engine  on 
condition  that  this  should  "not  be  construed  so  as  to  impair 
any  of  the  conditions  in  lease  of  ground  upon  which  your  ele- 
vator is  located."  To  this  plaintiflF  expressly  assented. 
The  writing  of  the  notation  indicated  a  supposition 
that  the  building  was  included  in  the  lease,  else  plaintiflF 
would  not  have  excluded  the  clause  relating  to  damages  by 
fire  in  signing  it.  The  first  lease  stipulates  that  the 
premises  are  to  bo  used  and  occupied  exclusively  as  a  site  for 
a  warehouse  for  storing  and  handling  grain  transported  and 
to  be  transported  over  the  line  of  the  railroad  company.  Had 
the  parties  any  understanding,  then,  prior  to  the  execution 
of  the  second  lease  ?  But  one  conclusion  can  reasonably  be 
drawn  from  the  circumstances  pointed  out,  and  that  is  they 
were  contracting  with  respect  to  ground  occupied  by  plaintiflF 
for  so  many  years  as  tenant  at  will.  Had  defendant  under- 
taken to  enforce  the  removal  of  the  part  of  the  building  not 
included  in  the  description,  could  any  one  doubt  the  plain- 
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tiff's  right  to  have  the  lease  reformed  so  as  to  include  it  ?  On 
precisely  the  same  principle  the  defendant  may  insist  on  the 
correction  of  this  instrument  to  meet  the  understanding  and 
intention  of  these  parties  in  executing  it-  As  tending  to  sup- 
port our  conclusion,  see  Jenkins  v.  Jenkins  University,  17 
Wash.  160  (49  Pac.  Eep.  247) ;  Improvement  Co.  v. 
Marshall  57  Minn.  333  (59  K  W.  Kep.  294). 

II.     Appellee  urges  that  relief  should  be  denied  because 
of  culpable  negligence  on  the  part  of  the  defendant     Pos- 
sibly, the  local  agent  was  negligent  in    misinforming    the 
superintendent.    This  cannot,  however,  be  said  of  the 
2  latter.    Indeed,  there  is  more  room  for  attributing  to 

him  special  care  in  making  inquiry,  even  after  the 
survey,  and  apparently  to  make  assurance  doubly  sure.  It 
is  not  uncommon  for  people  to  become  confused  in  the  mat- 
ter of  directions,  and  it  was  evidently  to  avoid  possibility  of 
this  that  confirmation  of  what  was  shown  in  the  plat  was 
sought  from  one  familiar  with  the  locality  for  many  years. 
Whether  the  superintendent  made  a  minute  on  the  plat  of 
the  side  of  the  street  at  which  they  begun  does  not  appear. 
The  local  agent  had  nothing  to  do  with  the  preparation  of 
the  leases.  He  merely  assisted  the  officers  in  charge  of  that 
work  as  called  on,  and  we  do  not  think  the  company  should 
be  denied  relief  because  of  the  n^ligence  of  such  employe. 
But  for  the  oversight  of  some  one,  cases  of  this  character 
would  be  rare.  As  said  by  Mr.  Pomeroy  in  his  work  on 
Equity  Jurisprudence  (section  856)  :  "It  is  not  every  neg- 
ligence that  will  stay  the  hand  of  the  court.  The  conclusion, 
from  the  best  authorities,  seems  to  be  that  the  neglect  must 
amount  to  the  violation  of  a  positive  legal  duty.  The  highest 
possible  care  is  not  demanded.  Even  a  clearly  established 
negligence  may  not  of  itself  be  sufficient  ground  for  refusing 
relief,  if  it  appears  that  the  other  party  has  not  been  preju- 
diced thereby."  In  this  case  not  only  has  the  plaintiff  suf- 
fered no  prejudice,  but  the  very  purpose  of  defeating  the  re- 
lief demanded  is  to  obtain  an  advantage  to  which  it  is  not 
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entitled.  No  one  charged  with  the  duty  of  contracting  with 
plaintiff  appears  to  have  been  remiss  in  the  performance  of 
Jiis  duties,  and  we  think  the  case  proper  for  the  interposition 
of  equity.  The  relief  prayed  should  have  been  granted. — 
Hevebsed. 


State  of  Iotva  v.  E.  D.  Turner  and  C.  H.  Macet^  Ap- 
pellants. 

Drawing  Jury:  principal  and  deputy.  Code,  section  496,  providec^ 
that  the  deputy,  In  the  absence  of  his  principal,  may  perform 
all  the  official  duties  of  the  principal.    A  county  had  a  county 

4  seat  at  F.,  where  the  county  recorder  was  in  charge,  and  an- 
other at  K..  where  the  deputy  recorder  was  in  charge.  The 
deputy  participated  in  drawing  a  jury  at  K.,  the  county  re- 
corder being  in  attendance  on  the  office  at  F.  Held,  there  was 
no  error  in  the  manner  of  drawing. 

£xamination  Before  Magistrate:  shobthand  bepobt:  Certification. 
Code,  section  5227,  authorizes  a  magistrate,  by  agreement  of 

1  parties,  to  order  the  examination  to  be  taken  in  shorthand  and 
certified    as    in    the    case    of    depositions.      Section  4702    re- 

2  quires  the  testimony  in  depositions  to  be  certified  by  the  per- 
son taking  them.  In  an  examination  before  a  magistrate,  it 
was  agreed  that  the  minutes  of  testimony  should  be  taken  in 
shorthand  by  the  official  stenographer.  Held,  that  there  was 
no  merit  in  an  objection  that  the  examination  was  taken  and 
certified  by  one  other  than  the  official  reporter;  no  objection 
thereto  being  made  on  the  examination. 

Wuo  MAY  MAKE  BEPOBT.    On  agreement  to  take  the  minutes  of  the 

2  examination  in  shorthand  under  such  sections,  the  magistrate 
may  order  whom  he  chooses  to  take  it. 

Tbanscbipt  of  attached  to  indictment.  The  fact  that  the  tran- 
script of  the  evidence  of  the  examination  before  the  magis- 

3  trate,  instead  of  a  mipute  thereof  made  by  the  clerk  of  the 
grand  jury,  was  returned  with  the  indictment,  is  not  preju- 
dicial to  defendant 

Same:  Trial  on  indictment.  Where  there  was  no  question  but  that 
the  transcript  of  the  evidence  on  which  the  grand  jury  acted, 
and  which  was  returned  with  the  indictment,  was  the  iden- 
tical transcript  of  the  examination  before  the  magistrate,  there 
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3  was  no  error  in  the  grand  jury  acting  on  such  evidence,  nor  in 
the  court  permitting  the  examination  of  the  witnesses  named 
therein  on  the  trial,  their  names  being  indorsed  on  the  In- 
dictment, though  the  transcript  was  not  indorsed  by  the  magis- 
trate. AS  required  by  Ck>de,  section  5228. 

Appeal  from  Lee  District  Court. — ^Hon.  Henry  Bank,  Jr., 

Judge. 

Wednesday,  October  2,  1901. 

The  defendants  were  indicted,  tried,  and  convicted  of 
the  crime  of  breaking  and  entering  a  store  building,  and 
judgment  of  imprisonment  in  the  penitentiary  rendered 
Against  them,  from  which  judgment  they  appeal. — Affirmed. 

D.  D.  Harrington  and  jB.  M.  Harrington  for  appellant. 

C.  TT.  MuTlan,  Attomey-Gleneral,  and  C.  A.  Van  VIecJc, 
Assistant  Attorney-General,  for  the  State. 

Given^  C.  J. — ^I.  This  case  is  submitted  upon  an 
Agreed  statement,  in  substance  as  follows :  Defendants  were 
charged  with  the  ci*ime  of  breaking  and  entering  a  store 
building,  before  the  judge  of  the  superior  court  of  the  city 

of  Keokuk,  sitting  as  an  examining  magistrate.  It 
1  was  agreed  between  the  parties  that  the  minutes  of 

the  testimony  should  be  taken  in  shorthand  by  the 
official  reporter  of  that  court,  and  transcribed  into  longhand. 
For  some  reason  that  does  not  appear,  the  testimony  was 
taken,  transcribed,  and  certified  to,  without  objection,  by  one 
J.  A.  West.  The  defendant  Turner  was  released,  and  the 
defendant  Macey  was  held  to  the  grand  jury.  A  transcript 
of  the  proceeding,  duly  certified,  and  a  transcript  of  the  evi- 
dence, certified  to  be  true  and  correct  by  Mr.  West,  were  duly 
filed  with  the  clerk  of  the  district  court,  and  referred  to  the 
grand  jury.  The  grand  jury,  upon  said  transcript  of  the  evi- 
dence and  of  witnesses  examined  before  it,  returned  the  in- 
dictment against  the  defendants,  and  therewith  said  trans- 
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cript  of  the  evidence,  but  no  minute  thereof  made  by  tlio 
clerk  of  the  grand  jury.  On  the  trial  in  the  district  court, 
the  state  was  permitted,  over  defendants'  objection,  to  exam- 
ine the  witnesses  who  had  tbeen  examined  before  the  magis- 
trate ;  no  notice  having  been  given  that  they  would  be  exam- 
ined. Defendants  contend  that,  as  the  minutes  of  the  evi- 
dence before  the  magistrate  were  not  taken  by  the  official 
reporter,  as  agreed,  and  as  the  transcript  made  by  Mr.  West 
was  not  certified  by  the  magistrate,  the  defendants  were  in- 
dicted upon  insufficient  and  illegal  evidence,  and  that  the 
grand  jury  had  no  lawful  right  to  find  an  indictment  based 
in  whole  or  in  part  upon  said  transcript  of  the  evidence  be- 
fore the  examining  magistrate.  They  also  contend  that,  for 
these  reasons,  and  the  further  reason  that  the  transcript  of 
said  evidence,  and  not  a  minute  thereof,  was  returned  by  the 
grand  jury  with  the  indictment,  the  court  erred  in  permitting 
the  witnesses  examined  before  the  magistrate  to  testify  on 
the  trial.  Section  5227  of  the  Code  authorizes  the  magis- 
trate, by  agreement  of  parties,  to  order  the  examination  taken 
in  shorthand  and  certified,  substantially  as  provided  for  tak- 
ing depositions  by  a  stenographer.  Section  4702,  Code,  pro- 
viding for  taking  depositions  in  shorthand,  only  requires  the 
certificate  of  the  person  taking  them,  and  this  testimony  was 
so  certified.  We  held  in  State  v.  Kepper,  65  Iowa,  745,  and 
State  V.  Cook,  92  Iowa,  483,  that  although  the  minutes  were 
not  certified  as  provided  in  section  5228  of  the  Code,  if  the 
grand  jury  acted  thereon,  and  returned  a  proper  memoran- 
dum thereof  to  the  court  with  the  indictment,  defendant 
could  not  object  to  the  examination  of  the  witnesses  named 
therein  whose  names  were  indorsed  on  the  indictment. 

There  is  no  merit  in  the  complaint  that  the  examination 

was  taken  and  certified  by  Mr.  West  instead  of  tho 
2  official  reporter,  as  no  objection  was  made  to  Mr. 

West,  and  as  upon  agreement  to  take  the  examination 
in  shorthand  the  magistrate  may  order  whom  he  chooses  to 
take  it. 
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Defendants  were  not  prejudiced  by  the  fact  that  the 

transcript  of  the  evidence,  instead  of  a  minute  thereof,  was 

returned  with  the  indictment,  as  the  transcript  informed 

them  more  fully  of  the  evidence  against  them  than 

3  would  the  minute  thereof,  and  as  fully  as  to  names 
of  the  witnesses  to  be  examined.    It  is  not  questioned 

but  that  the  transcript  of  the  evidence  upon  which  the  grand 
jury  acted,  and  which  was  returned  with  the  indictment,  was 
the  identical  transcript  of  the  examination  before  the  magis- 
trate. There  was  no  error  in  the  grand  jury  acting  upon 
said  evidence,  nor  in  the  court  permitting  the  state  to  exam- 
ine the  witnesses  named  in  said  transcript;  their  names  being 
indorsed  on  the  indictment 

II.     Defendants  insist  that  the  trial  jury  was  not  se- 
lected as  provided  by  law,  for  that  the  deputy  recorder,  in 
stead  of  the  recorder,  as  required  by  section  342  of  the  Code, 
participated  in  drawing  the  jury.    Section  496  of  the 

4  Code  provides:     "The  deputy  in  the  absence  or  dis- 
ability of  his  principal  may  perform  all  the  duties 

of  the  principal  pertaining  to  his  office."  Lee  county  has  two 
county  seats, — one  at  the  city  of  Ft.  Madison,  where  the 
county  recorder  was  in  personal  charge  of  the  record- 
er's office,  and;  one  at^  the  city  of  Keokuk,  where 
the  deputy  recorder  was  in  charge.  This  jury  was  drawn  at 
Keokuk,  and,  the  recorder  being  then  absent  from  that  city, 
in  attendance  upon  the  office  at  Ft.  Madison,  the  deputy  par- 
ticipated in  drawing  the  jury.  This  was  such  absence  as  is 
contemplated  in  said  section  496.  There  was  no  error  in  the 
manner  of  the  drawing. 

If  is  said  that  the  sentence  is  excessive,  but,  as  we  have 
not  the  evidence  before  us,  we  cannot  determine  as  to  this 
contention.  We  do  not  find  any  error  in  the  record  preju- 
dicial to  the  appellants,  and  the  judgment  is  therefore  af- 
firmed. 
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State  of  Iowa^  Appellant,  v.  John  Johnson,  Appellee. 

Indictment:  assault  to  bape.  An  Indictment  for  assault  with 
intent  to  commit  rape,  charging  that  the  accused,  "on  or  about 
the  30th  day  of  June,  A.  D.  1900,  in  the  county  of  Polk,  in  the 
state  of  Iowa,  did  wilfully,  unlawfully,  and  with  force  and  vio- 
lence, make  an  assault  on  one  B.,  a  female,  with  intent  then 
and  there  her,  the  said  B.,  wilfully,  unlawfully,  and  feloniously 
to  ravish  and  carnally  know,  by  force  and  against  her  will,"" 
sufficiently  sets  forth  the  facts  constituting  the  offense  charged. 


Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conead,. 

Judge. 

Wednesday,  Octobee  2,  1901. 

Defendant  was  indicted  for  the  crime  of  an  assault 
with  intent  to  commit  rape.  At  the  close  of  the  evidence 
for  the  state,  the  defendant  filed  a  motion  for  a  directed  ver- 
dict, which  was  sustained,  and  the  state  appeals. — Reversed. 

Chas.  W.  Mullan,  Attorney-General,  and  Chas.  A.  Vcun- 
VlecJc,  Assistant  Attorney-General,  for  the  State. 

J.  B.  Rvrsh  and  J.  A.  Eaire  for  appellee. 

Deemeb,  J. — The  case  comes  to  us  on  a  printed  ab- 
stract, without  argument  for  either  side.  The  charging  part 
of  the  indictment  reads  as  follows:  "The  said  John  John- 
son, on  or  about  the  30th  day  of  June,  A.  D.  1900,  in  the 
county  of  Polk,  and  state  of  Iowa,  did  willfully,  unlfPwf uUy^ 
and  with  force  and  violence,  make  an  assault  upon 
one  Belle  Nixon,  a  female,  with  intent  then  and 
there,  her,  the  said  Belle  Nixon,  willfully,  un- 
lawfully, and  feloniously  to  ravish  and  carnally 
know,  by  force  and  against  her  will,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
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against  the  peace  and  dignity  of  the  state  of  Iowa."  The^ 
motion  to  direct  was  based  on  insufficiency  of  the  indictment 
and  on  failure  of  proof.  As  we  understand  it,  the  court  held 
the  indictment  insufficient  because  it  did  not  set  forth  the 
facts  constituting  the  offense  attempted  to  be  charged. 

It  is  well  settled  in  this  state  that  an  indictment  in  the 
language  of  the  statute  is  sufficient  when  it  so  far  individu-^ 
ates  the  offense  that  the  offender  has  proper  notice  from  the 
statutory  terms,  of  the  particular  crime  charged.  State  v. 
Porter,  105  Iowa,  667;  State  v.  Bauguess,  106  Iowa,  107. 
Thus  it  has  been  held  sufficient  to  charge  seduction  in  the 
language  of  the  statute  (State  v.  Curran,  61  Iowa,  113; 
State  V.  Whalen,  98  Iowa,  663 ;  State  v.  Conkright,  58  Iowa, 
338 ;  Staie  v.  Bauguess,  106  Iowa,  107)  ;  and  subornation 
of  perjury  (State  v.  Porter,  supra).  As  said  in  this  case, 
"The  crime  does  not  inhere  in  the  method  or  means,  but  in 
the  result.''  While  we  have  no  case  directly  in  point,  such 
an  indictment  as  the  one  before  us  has  been  sustained  in  other 
states  under  similar  statutes.  State  v.  Hanlon,  62  Vt.  338 
(19  Atl.  Kep.  773)  ;  Bradford  v.  State,  54  Ala.  233 ;  People 
r.  Rangod,  112  Cal.  669  (44  Pac.  Rep.  1071)  ;  Dooley  v. 
State,  28  Ind.  239;  State  v.  White,  44  Kan.  521  (25  Pac. 
Rep.  33)  ;  O'Connell  v.  State,  6  Minn.  279  (Gil.  190) ;  Jach- 
son  V.  State,  91  Wis.  253  (64  K  W.  Rep.  838).  In  State  v. 
Seamons,  1  G.  Greene,  418,  an  indictment  for  an  assault 
with  intent  to  inflict  great  bodily  injury  in  the  language  of 
the  statute  was  held  sufficient,  although  it  did  not  allege  the 
nature  of  the  assault. 

We  are  constrained  to  hold  the  indictment  sufficient. 
There  was  ample  evidence  adduced  to  justify  a  verdict  of 
guilty  if  the  jury  believed  the  witnesses  for  the  proscution. 
The  trial  court  was  in  error  in  directing  a  verdict,  and  to  es- 
tablish a  correct  rule  of  law  the  case  must  be  reveksed. 


J 


432  DiAM.  Jo  L.  S.  V.  Cy.  of  Davenport.  [114  Iowa 


Diamond  Jo  Line  Steamers  et  ah.  Appellants,  v.  Tub 

City  of  Davenport. 

Eminent  Domain:  condemnation:  Property  impressed  toith  trust 
in  favor  of  public.  Land  owned  jointly  by  an  Individual  and  a 
corporation  engaged  in  the  transportation  of  passengers  and 

1  property,  and  used  for  a  landing  and  dock  purposes,  is  not  in- 
vested with  a  trust  in  favor  of  the  public,  the  company  not  be- 
ing required  to  maintain  the  same,  and  is  not  exempt  from 
condemnation. 

Same.  The  fact  that  a  city  seeking  to  condemn  a  steamboat  dock 
and  adjoining  land  for  the  purpose  of  establishing  a  public 

2  landing  place  has  agreed  to  grant  a  right  of  way  across  the 
land  to  a  railroad  company — a  power  which  the  city  possessed 
— will  not  bar  condemnation  proceedings. 

Appeal  from  Scott  District   Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Wednesday,  October  2,  1901. 

This  proceeding  was  .originally  instituted  by  the  city  of 
Davenport  to  condemn  certain  real  estate  belonging  to  de- 
fendants for  a  wharf  and  public  landing.  Commissioners 
were  duly  appointed,  who  appraised  the  damages,  against  the 
protest  of  the  Diamond  Jo  Line  Steamers,  and  the  land  was 
taken  by  the  city.    The  steamer  company  appeals. — Affirmed. 

Schmidt  <&  Vollmer  and  Henderson,  H^rd,  Lenehan  & 
Kiesel  for  appellant. 

Davison  &  Lane  and  E,  M.  Sharon  for  appellees. 

Waterman,  J. — The  Diamond  Jo  Line  Steam- 
ers is  a  corporation  organized  for  pecuniary  profit 
under  the  general  corporation  acts  of  tlie  state. 
The  nature    of    its    business,    as    stated    in    its  articles, 
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is  "the    transporting    of    persons    and    property    on    the 
Mississippi  river  and  tributaries  and  the  storage  and 
1  forwarding  of  property."     It  owns  jointly  with  the 

estate  of  one  Richard  Gray,  deceased,  a  tract  of  land 
in  the  city  of  Davenport  20S  fcot  wide  on  Front  street,  and 
extending  south  148  feet,  at  which  point  it  widens  to  the 
west  20  feet,  and  thence  extends  further  south  the  full  widtti 
of  228  feet  to  "low-water  mark"  of  the  Mississippi  river,  as 
the  record  before  us  discloses.     Inasmuch  as  no  question  is 
made  by  counsel  as  to  the  south  lino  of  this  property,  and 
no  showing  with  relation  to  the  source  of  title,  we  shall  ac- 
cept the  boundaries  given.    In  our  view  of  the  case,  it  makes 
no  difference  whether  the  tract  in  dispute  extends  to  low- 
water  mark,  as  claimed,  or  only  to  high  water  mark,  which 
this  court  has  fixed  as  the  limit  of  private  ownership  on 
navigable  waters.     McManus  v.   Carmichael,   3   Iowa,    1; 
Haight  v.  City  of  Keokuk,  4  Iowa,  199 ;  IngraMm  v.  RaU- 
road  Co,,  .*U  Iowa,  249.     On  the  north  part  of  this  tract 
is  a  buihling  used  by  plaintiff  for  a  warehouse.     The  south 
114.60  feet  is  open  ground,  which  was  used  as  a  landing  and 
wharf  for  plaintiff's  steamers.     The  city  of  Davenport  is 
acting  under  a  special  charter,  and  has  power  to  accjuire 
land  by  condemnation  for  a  public  landing.     Section  999, 
Coda     In  August,  1898,  it  instituted  proceedings  to  con- 
demn the  south  114.  GO  feet  of  plaintiff's  said  tract,  together 
with  contiguous  property  belonging  to  others,  for  the  pur- 
pose of  making  a  public  landing  for  boats.    The  Diamond  Jo 
Line   Steamers  Company   protested  without  avail  against 
the  proceedings.     Damage  was  duly  awarded,  and  the  land 
taken.     No  question  is  raised  as  to  the  amount  of  the  dam- 
ages allowed.     The  contention  on  the  part  of  the  appellant 
is  that  the  property  sought  to  be  taken  was  already  do  devoted 
to  public  service  as  to  protect  it  from  condemnation  for  an- 
other public  use.     The  general  rule  on  this  subject  is  that, 
when  property  has  been  devoted  to  public  use,  in  the  sense 
.Vol.  114  la— 28 
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that  "will  be  later  explained,  it  cannot  be  taken  and  applied 
to  another  conflicting  public  use  by  the  exercise  of  the  power 
of  eminent  domain,  unless  by  authority  of  the  legislature, 
expressly  given  or  necessarily  implied.     Chicago,  St,  P,  & 
At.  By,  Co,  V.  Starkweather,  97  Iowa,  159 ;  10  Am.  &  Eng. 
Enc.  Law,  1052,  notes.     Here  arises  the  principal  question 
in  dispute.     Was  this  property  devoted  to  public  use,  with- 
in the  meaning  of  this  rule  ?    Before  taking  up  the  facts,  it 
may  be  well  to  examine  the  law  on  the  subject.    It  cannot  be 
that  all  real  estate  is  exempt  from  condemnation  which  the 
owner  uses  as  a  matter  of  choice  for  public  benefit.    If  that 
Were  so,  the  real  estate  of  an  individual  owner  of  a  lino 
of  stage  coaches  or  transfer  wagons,  if  he  were  doing  business 
as  a  common  carrier,  would  be  secure  against  the  exercise  of 
the  right  of  eminent  domain.     iAfanifestly,  this  cannot  be 
the  law.    "The  true  criterion  by  which  to  judge  of  the  char- 
acter of  the  use  is  whether  the  public  may  enjoy  it  of  right 
or  by  permission  only."     Olmstead  t\  Morris  Aqueduct,  47 
IN'.  J.  Law,  311.    "If  the  company  may  abandon  its  business^ 
and  sell  its  lands  by  an  absolute  title,  without  any  responsi- 
bility to  the  state,  its  property  is  not  so  held  as  to  be  exempt 
from  condemnation."  Mills,  Eminent  Domain,  section  45. 
"Where  the  property,  by  its  use,  will  tend  incidentally  to 
benefit  the  public,  affording  additional  accommodations  for 
business  and  commerce,  yet  this  is  not  suflScient  to  bring  it 
within  the  rule  of  'property  devoted  to  public  use,'  especially 
where  the  -property  is  to  remain  imder  private  control,  and 
no  right  to  its  use  or  to  direct  its  management  is  conferred 
upon  the  public,"    In  re  Eureka  Basin  Warehouse  &  Mfg. 
Co.,  96  N.  Y.  42.    The  mere  use  of  the  property  for  public 
purposes  is,  then,  not  enough  to  give  the  exemption.     Such 
property,  it  seems,  must  be  impressed  with  a  trust  in  favor 
of  the  public  so  that  the  latter^s  use  is  of  right,  and  not  of 
grace;  and  this  right  must  be  one  that  cannot  be  defeated 
or  destroyed  at  the  owner's  will.    The  most  pertinent  case  to 
which  our  attention  has  been  called  is  New  York,  L.  &  IT. 
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R,  Co.  V.  Union  Steamboat  Co,,  99  X.  Y.  App.  12  (IN.  E. 
Ecp.  27),  in  whicli  the  plaintiff  songlit  to  take  certain  real 
estate  belonging  to  the  defendant  and  which  was  used  by  the 
latter  in  connection  with  the  operation  of  its  boats  on  the 
northern  lakes.  The  same  defense  as  here  was  set  up, — ^that 
the  real  estate  was  already  devoted  to  public  use  by  the  steam- 
boat company.  The  court  disposed  of  the  issue  as  follows: 
"It  is  further  contended  that  the  property  sought  to  be  taken 
is  already  so  devoted  to  a  public  use  as  to  protect  it  from 
condemnation  to  any  other  public  use.  The  proof  shows  that 
the  Union  Steamboat  Company  is  a  corporation  created  and 
existing  under  the  laws  of  this  state,  and  engaged  in  the  busi- 
ness of  carrying  by  water  passengers  and  freight  on  the  great 
lakes  of  the  north,  and  using  the  property  in  question  as  a 
dock  or  wharf  for  the  landing  and  delivery  of  a  portion  of  its 
freight.  In  one  sense,  therefore,  the  property  is  already 
in  use  for  public  purposes,  and  quite  as  much  so,  it  is  con- 
tended, as  it  will  or  can  be  when  devoted  to  the  uses  of  the 
petitioner.  Undoubtedly,  the  facts  bring  us  to  the  inquiry 
whether  the  use  of  corporate  property  for  the  public  con- 
venience, and  for  purposes  of  a  quasi  public  character,  is  suffi- 
cient to  protect  it  from  the  grasp,  under  the  right  of  eminent 
domain,  of  another  corporation,  whose  property  is  held  for 
similar  public  uses.  The  law  did  not  confer  upon  the  steam- 
boat company  the  right  to  acquire  land  in  invitiim  and  that 
now  held  by  it  is  held  by  purchase,  and  by  the  same  tenure  as 
that  of  a  private  individual.  General  authority  conferred 
upon  railroad  corporations  to  acquire  lands  against  the  will 
of  the  owner  is  broad  and  comprehensive.  In  terms  it  covers 
all  and  excepts  none.  But  because  it  could  not  be  intended 
that  the  state,  having  authorized  one  taking,  whereby  the 
land  became  impressed  under  the  authority  of  the  sovereign 
with  a  public  use,  meant  to  nullify  its  owm  grant  by  author- 
ity to  another  corporation  to  take  them  again  for  another  pub- 
lic use  unless  it  so  specially  decreed,  it  has  been  ruled  that 
lands  so  held  and  impressed  with  a  public  trust  were  not  em- 
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braced  in  words  of  general  authority.  Were  the  rule  other- 
wise, this  evil  would  result:  A  corporation  (No.  1)  havinf^ 
the  right  of  eminent  domain  takes  land  from  a  similar  cor- 
poration (Xo.  2)  having  the  same  right.  No.  2  thereupon  pro- 
ceeds against  to  condemn  it  for  it;«  own  use,  and  Xo.  1  re^^ali- 
ates,  and  so  the  absurd  process  goes  on.  It  is  clear  that  the  leg- 
islature never  meant  any  such  result,  and  hence,  from  any 
general  grant  containing  in  its  terms  no  word  of  exception, 
there  is  necessarily  excepted  property  already  held  upon  a 
public  trust  by  the  authority  and  under  the  ward  and  control 
of  the  state.  An  examination  of  the  cases  in  this  court  will 
show  that  the  exception  has  gone  no  further.  *  *  *  Is 
the  property  here  sought  to  be  condemned  so  held  ?  The 
stoamboat  company  was  organized  under  the  general  law. 
Under  that  law  it  was  and  might  remain  a  private  corpora- 
tion. Its  charter  did  not  make  it  a  common  carrier,  or  im- 
press ujx>n  it  public  obligation.  If  it  became  a  common  car- 
rier, or  assumed  public  obligations,  they  sprung  from  its 
own  voluntarv'  action,  but  not  from  the  will  of  the  sovereign. 
It  might  carry  passengers  or  not,  as  it  pleased.  It  might 
transport  freight  for  one  firm  or  cx)rporation  or  a  single 
individual,  excluding  all  others,  and  confine  its  operations 
within  that  narrow  boundary;  and  practically  and  main- 
ly such  was  the  scope  of  its  business.  It  might  use  the  lands 
here  in  question  wholly  for  the  purpose  of  building  and 
equipping  the  vessels  of  its  line,  and  then  apply  them  solely 
to  private  uses.  The  te^t  appears  to  be,  not  what  it  does  or 
may  chose  to  do,  but  what,  under  the  law,  it  must  do,  and 
whether  a  public  trust  is  impressed  upon  it.  It  does  not  so 
hold  its  property  impressed  with  a  public  trust  unless  its 
charter  jnits  that  character  upon  it,  and  so  that  it  cannot 
be  shaken  off.  If  the  law  of  its  existence  does  not  prevent 
it  from  being  a.  mere  private  corporation,  from  disregarding, 
if  it  pleases,  all  public  uses ;  if  it  may  at  any  moment  aban- 
don its  business,  and  refuse  to  run  its  propellers,  and  sell  its 
lands  by  an  absolute  title,  without  responsibility  to  the  sov- 
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ereign,  which  is  permitted  by  its  charter ;  in  short,  if  under, 
that  charter  it  may  be  a  purely  private  corporation, — its 
property  is  not  so  held  as  to  be  exempt  from  a  taking  under 
the  law  of  eminent  domain.  Anv  other  rule  would 
be  surrounded  with  difficulties.  If  the  test  should  be  made 
that  of  the  actual  use,  or  the  charactc^r  of  the  business  done, 
and  the  benefit  to  the  public  realized,  we  shall  never  know 
where  to  draw  the  line,  and  must  equally  exempt  individuals 
whose  property  is  thus  used ;  and  in  every  case  an  uncertain 
and  shifting  question  of  fact  would  dominate  the  decision, 
to  be  rendered,"  See,  also,  as  in  point,  N,  Y.  Cent  &  H. 
11,  R.  Co,  V.  Metropolitan  Gaslight  Co,,  63  X.  Y.  326.  It  is 
held  in  this  last  case  that  the  fact  of  a  corporation's  business 
being  of  a  public  nature  is  not  sufficient  to  imprpss  its  real  es- 
tate with  a  trust  in  favor  of  the  public,  and  thus  exempt  it 
from  being  taken  by  the  exercise  of  the  power  of  eminent^ 
domain. 

Now,  looking  to  the  facts,  plaintiff  company  was  incor- 
porated under  the  general  statutes  as  a  carrier  of  freight  and 
passengers.  It  acquired  this  real  estate  for  use  in  its  busi- 
ness. But  it  does  not  appear  that  the  ownership  or  posses- 
sion of  such  property  was  essential  to  the  operation  of  its 
boats.  It  had  a  right  to  land  them  at  the  city  of  Davenport, 
using  the  public  landing,  or  it  could  maintain  a  wharf  boat 
in  the  river.  Furthermore,  it  is  not  obliged  under  its  arti- 
cles to  act  as  a  common  carrier  longer  than  it  sees  fit  to  do 
so.  Nor  is  it  compelled  to  give  the  public  any  use  of  this 
property.  There  is  no  way  to  prevent  plaintiff  from  inclos- 
ing this  tract  at  any  time  it  desires,  and  thus  shutting  the 
public  out  from  its  use.  Clearly,  the  public  use  here  is  a 
matter  of  favor,  and  not  of  right.  Another  consideration  of 
weight  is  that  the  title  to  this  property  is  so  held  that  it  can- 
not be  devoted  absolutely  and  ae  of  right  to  public  use-  by 
plaintiff,  for  the  estate  of  Richard  Gray,  a  private  owner,  has 
an  undivided  one-half  interest  therein.  Counsel  for  plaintiff 
cite  a  number  of  cases  as  sustaining  their  position.    Hickok 
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V.  nine,  23  Ohio  St.  523  (13  Am.  Rep.  255),  is  not  in  point. 
All  the  others  are  cases  where  the  owners  from  whom  the 
property  sought  to  be  taken  devoted  it  to  public  use  as  mat- 
ter of  right;  and,  furthermore, — and  this  is  an  important, 
if  not  controlling,  consideration, — such  owners  had  author- 
ity to  condemn  the  lands  for  the  uses  to  which  they  were  put. 
We  may  say  in  this  connection  that  the  plaintiff  in  the  caso 
before  us  has  no  authority  under  the  law  to  exercise  the 
power  of  eminent  domain.  We  do  not  wish  to  be  imderstood 
as  saying  that  no  real  estate  is  impressed  with  a  public  use 
save  such  as  had  been  actually  condemned.  But  it  is  import- 
ant, if  not  essential,  in  determining  the  character  of  the  use 
to  which  it  is  put,  t^  ascertain  whether  the  holder  might  have 
condemned  it  for  such  purpose ;  for  it  seems  that  only  in  the 
hands  of  one  having  such  power  can  it  be  impressed  with  a 
trust  in  favor  of  the  public.  Our  conclusion  is  that  the  real 
estate  in  question  was  subject  to  condemnation  by  the  city. 
II.  It  is  claimed  on  the  part  of  the  appellant  that  the 
real  purpose  of  the  city  in  condemning  this  real  estate  was 
not  to  make  a  public  landing,  but  to  procure  a  right  of 
way  across  the  tract  for  a  railway  line  which  was 
2  seeking  to  enter  the  city.    It  is  urged  that  the  extra- 

ordinary power  of  eminent  domain  cannot  be  resorted 
to  for  such  ulterior  purpose.  A  certain  question  was  pro- 
pounded to  a  witness  by  appellant's  counsel  for  the  purpose 
of  developing  this  phase  of  the  case.  An  objection  to  it  was 
sustained,  and  plaintiff  then  made* the  following  offer  of 
proof:  "The  appellants  offer  to  show  by  the  testimony  of 
witness  that  the  city  of  Davenport,  in  the  condemnation  pro- 
ceedings commenced  by  it  for  the  purpose  of  appropriating 
the  strip  of  land  in  front  of  the  property  owned  by  the  Dia- 
mond Jo  Line  Steamers  and  the  estate  of  Richard  Gray,  de- 
ceased, and  lying  southerly  from  a  line  parallel  with  the 
south  line  of  the  buildings  upon  said  premises,  and  25  feet 
therefrom,  for  the  ostensible  purpose  of  establishing  a  wharf 
and  landing  place  for  boats,  in  fact  intended  by  said  proceed- 
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ing  to  acquire  said  property  with  the  purpose  and  intention 
of  thereafter  giving  the  Davenport  &  Rock  Island  Bridge  & 
Eailway  Terminal  Company  and  its  successors  the  right  to 
lay  down  upon  said  strip  of  ground  its  double  tracks  within 
25  feet  of  the  buildings  of  the  appellants,  and  to  be  operated 
as  a  railway  thereafter.  Appellants  propose  further  to  show 
that  all  of  said  condemnation  proceedings  were  under  the 
direction  and  control  of  the  officers  nud  agents  of  the  Paven- 
port  &  Rock  Island  Bridge  &  Railway  Terminal  Company 
or  its  successors,  and  that  certain  of  the  expenses  connected 
with  such  condemnation  were  paid  or  were  to  be  paid  by 
said  railway  company  upon  the  completion  of  the  condemna- 
tion proceedings  thus  commenced  in  the  name  of  the  city  of 
Davenport."  It  will  be  noted  that  this  offer  does  not  include 
any  evidence  going  to  establish  that  the  city  did  not  need  a 
public  landing,  and  did  not  intend  to  devote  this  land  to  that 
purpose.  The  most  that  can  be  claimed  fot  it  is  that  appel- 
lant desired  to  show  that  the  railroad  company  was  interested 
in  the  matter,  and  when  the  city  obtained  title  it  intended  to 
grant  an  easement  or  right  of  way  across  it  to  said  railroad 
company.  This  the  city  had  a  right  to  do.  See  section 
767  of  the  Code ;  Cook  r.  City  of  Burlington,  30  Iowa,  94 ; 
Id,,  36  Iowa,  357,  with  cases  therein  cited.  The  proceeding 
to  condemn  cannot  be  annulled  because  the  city  had  agreed 
to  do  that  which  it  had  a  legal  right  to  perform.  The  judg- 
ment of  the  district  court  is  in  all  respects  correct,  and  there- 
fore AFFIRMED. 


Emma  Gaeeett  v.  Roceet  Gaeeett,  Appellant. 

Divorce:  sepabate  maintenance:  Custody  of  children.  Where, 
in  an  action  for  divorce,  the  court  found  that  no  sufficient 
cause  existed  for  the  departu/e  of  the  plaintift  from  the  home 
which  defendant  has  provided  for  her  and  their  son,  a  decree 
denying  the  divorce,  hut  awarding  plaintift  the  custody  of  the 
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son,  and  ordering  defendant  to  pay  a  certain  sum  for  his  use 
and  support,  is  erroneous. 

Appeal  from  Louisa  District  Court, — Hon.  W.  S.  Withrow^ 

Judge. 

Wednesday,  October  2,  1901. 

Action  for  a  divorce  and  alimony,  and  for  the  custody 
of  a  minor  child.  Judgment  denying  a  divorce,  but  award- 
ing the  plaintiff  an  allowance  for  the  support  of  the  child. 
The  defendant  appeals. — Reversed. 

Power  £  Power  and  Uale  d'  Hale  for  appellant 

C.  A,  Carpenter  and  H.  0.  Weaver  for  appellee. 

SiiERWix,  J. — The  parties  were  married  in  June,  1*^81. 
In  August,  1882,*  the  plaintiff  left  the  defendant,  as  she  al- 
leges, on  account  of  his  treatment  of  her,  and  took  with  her 
their  son.  They  have  lived  apart  since  that  time,  and  she  has 
supported  the  son.  She  asks  a  divorce,  the  custody  of  the 
son,  and  temporary  and  permanent  alimony.  The  district 
court  foxmd  tliat  she  had  no  cause  of  action,  and  refused  her 
a  divorce,  but  awarded  her  the  custody  of  the  son,  and 
ordered  that  the  defendant  pay  the  sum  of  $1,175  for  hi?r  use 
and  support,  and  taxed  the  costs  of  the  action  to  the  defend- 
ant. The  question  for  our  determination  is  whether,  under 
the  record  before  us,  the  decree  can  be  sustained.  Ordinarilv 
the  father  is  bound  to  support  his  minor  children,  and  it  is 
equally  as  true  that  he  has  the  absolute  right,  in  the  absence 
of  special  circumstances,  to  support  and  maintain  them  in 
the  home  which  he  has  provided.  Xeither  they  nor  the  wife 
can  compel  a  separate  maintenance  without  a  sufficient  rea- 
son therefor.  The  district  court  found  that  no  sufficient' 
cause  existed  for  the  departure  of  the  plaintiff  from  the  home 
which  the  defendant  had  provided  for  her  and  for  her  child. 
Having  left  the  defendant  without  cause,  she  assumed  the 
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care  and  maintenance  of  the  l?hild  she  took  with  her,  and  cer- 
tainly cannot  recover  anything  of  the  defendant  therefor. 
-At  the  time  the  decree  was  rendered  herein  by  the  trial  court, 
the  son  was  between  17  and  18  years  of  age,  and  though  it 
appears  that  he  is  physically  unable  to  perform  much  labor, 
no  substantial  reason  is  show^n  why  he  should  remain  with 
the  plaintiff  rather  than  with  his  father,  vrvi  nothing  in  the 
record  indicates  that  his  welfare  could  be  belter  administered 
to  by  leaving  him  with  the  plaintilT.  Under  those  circum- 
stances, we  are  clearly  of  opinion  that  the  defendant  should 
not  be  made  to  support  him  while  he  remains  away  from  his 
home  and  beyond  his  control.  The  court  erred  in  awarding 
the  son's  custody  to  the  plaintiff,  and  in  rendering  judgment 
for  his  support.    The  judgment  is  reversed. 


C.  W.  PiNCKNEY^  et  al,  V.  Mary  J.  Pinckxey  et  ah,  De-        m 
fendants,  Sarah  A.  Collie,  Appellant. 


Recording  Acts:  advancements:  Purchacer  at  execution  sale. 
Code,  section  2925,  providing  that  no  instrument  affecting  real 
estate  is  of  any  validity  against  subsequent  bona  fide  purchas- 
ers unless  recorded  in  the  county  in  which  the  same  lies,  does 
not  apply  to  a  eon's  receipt  for  an  advancemant  made  by  his 
father,  and  an  execution  purchaser  of  the  son's  interest  in  the 
realty  acquires  only  the  interest  in  excess  of  the  advancement. 

Appeal  from  Madison  District  C&urt, — Hoit.  A.  W.  Wilkin- 
son, Judge. 

Thursday,  October  3,  1901. 

This  is  an  action  between  the  widow  and  the  heirs  aB 
law  of  J.  W.  Pinckney,  deceased,  for  the  partition  of  certain 
real  estate  belonging  to  the  estate  of  said  Pinckney.  The  is- 
sues here  arise  upon  the  claim  of  Sarah  A.  Collie  as  a  pur- 
chaser at  execution  sale  of  the  interest  of  one  of  the  heirs. 
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The  facts  will  be  set  out  in  the  opinion.     From  an  adverse 
decree,  Sarah  A.  Collie  appeals. — Affirmed. 

Steele  &  Robbing  for  appellant. 

W.  0.  Lucas  and  John  A,  Guiher  for  appellees. 

Waterman,  J. — ^J.  W.  Pincknev  died  intestate  on  the 
twentj-fifth  day  of  April,  1808,  seised  of  the  real  estate  in 
question,  leaving  surviving  him  his  widow  and  a  number  of 
children,  including  John  W.  Pincknev,  whose  interest  gives 
rise  to  this  controversy.  Some  years  prior  to  his  death,  J.  W. 
Pincknev  had  made  an  advancement  to  this  son  of  $1,000, 
taking  his  receipt  and  acknowledgment  therefor.  After  the 
death  of  the  father,  Sarah  A.  Collie  brought  suit  by  attach- 
ment against  John  W.  Pinckney,  and  caused  the  writ  to  be 
levied  upon  his  interest  in  the  real  estate  involved  herein. 
Later  she  obtained  judgment,  and  upon  a  sale  under  special 
execution  she  bought  in  said  property.  At  the  time  of  such 
levy  and  sale  Sarah  A.  Collie  had  no  knowledge  that  an  ad- 
vancement had  been  made  to  John  W.  Pinckney,  and  she 
now  denies  the  right  of  the  others  interested  to  have  the 
amount  of  the  advancement  considered  as  a  part  of  his  inter- 
est in  the  estate;  in  other  words,  she  claims  to  have  taken 
under  her  purchase  at  execution  sale  the  share  which  would 
have  gone  to  John  W.  Pinckney  if  no  advancement  had  been 
made.  The  trial  court  awarded  her  such  interest  in  the 
property  as  "John  W.  Pinckney  would  have  been  entitled 
to  in  excess  of  the  said  advancement."  The  general  rule  is 
that  a  purchaser  of  an  heir's  interest  takes  subject  to  all  ad- 
vancements made  to  him.  Steele  v.  Frierson,  85  Tenn.  430 
(3  S.  W.  Rep.  649).  The  proposition  stated  also  has  some 
support  in  what  is  said  in  the  case  of  Liginger  v.  Field,  78 
Wis.  367  (47  N.  W.  Rep.  613).  Ordinarily,  the  doctrine 
of  caveat  emptor  applies  to  a  purchaser  at  judicial  sale. 
Bums  V.  Hamilton's  Adm'r,  70  Am.  Dec.  572,  note.  Jones 
V.  Blumenstein,  77  Iowa,  361.    Appellant  claims,  however, 
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that  her  rights  are  saved  by  section  2025  cf  the  Code,  which 
is  as  follows:  "No  instrument  affecting  real  estate  is  of 
any  validity  against  subsequent  purchasers  for  a  valuable 
consideration' without  notice  unless  recorded  in  the  office  of 
the  recorder  of  the  county  in  which  the  same  lies,  as  herein- 
after provided."  A  judgment  creditor  purchasing  at  execu- 
tion sale  is  entitled  to  protection  under  this  section,  at  least 
in  the  absence  of  controlling  equities.  Weaver  v.  Carpenter, 
42  Iowa,  343 ;  Oower  v.  Doheny,  33  Iowa,  36 ;  Walker  v. 
Elston,  21  Iowa,  529.  But  it  is  pertinent  to  ask,  against 
what  is  this  protection  assured!  The  Code  provision  says, 
in  effect,  it  is  against  unrecorded  instruments  affecting  real 
estate.  Clearly,  this  receipt  is  not  such  an  instrument.  The 
right  of  the  estate  to  charge  the  advancement  against  the  heir 
would  have  been  the  same  had  no  receipt  or  acknowledgment 
been  given.  It  seems  clear  that  the  instruments  referred  to 
in  this  section  are  those  w^hich  are  entitled  to  be  recorded,  and 
a  receipt  is  not  of  that  class.  When  the  instrument  is  of  a 
kind  that  recording  is  unnecessary,  as  a  certificate  of  pur- 
chase from  the  United  States,  or  a  transfer  thereof,  this  sec- 
tion does  not  apply.  Kleins  Heirs  v,  Argenbrighty  26  Iowa, 
493 ;  David  v.  Rickahaugh,  32  Iowa,  540 ;  Harmon  v.  Clay- 
ton^ 51  Iowa,  36.  Neither  is  such  a  claim  as  a  widow's 
right  to  dower  affected  by  the  provisions  of  this  section. 
Cruzie  v.  Bellmire,  69  Iowa,  397;  Kendall  v.  Kendall,  42 
Iowa,  464;  Butler  v,  Fitgerald,  43  Neb.  192  (61  N.  W.  Rep. 
640).  In  principle  the  claim  to  a  credit  for  the  advance- 
ment is  much  like  the  right  of  dower.  Appellant  relies  upon 
the  cases  of  Ettenheinxer  v.  Northgraves,  75  Iowa,  28,  and 
Finch  V,  Garrett,  102  Iowa,  381 ;  but,  in  our  opinion,  neither 
of  these  decisions  gives  any  support  to  her  claim.  In  the 
first  one  the  equity  against  which  the  execution  purchaser 
was  given  protection  was  founded  upon  an  unrecorded  mort- 
gage, and  in  the  other  it  was  found  as  a  fact  that  the  pur- 
chaser had  notice  of  the  advancement,  but  nothing  is  said  to 
indicate  that  the  holding  of  the  court  would  have  been  differ- 
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ent  had  there  been  no  such  notice.  Our  conclusion  is  that 
the  receipt  we  have  here  is  not  an  instrument  aflfeeting  real 
estate,  within  the  meaning  of  section  2925,  and  that  the  gen- 
eral rule  to  which  we  have  above  referred  applies.  Under 
this  rule  Sarah  A.  Collie,  by  her  purchase  at  execution  sale, 
acquired  only  the  debtor's  actual  interest  in  the  estate,  which 
was  his  share  as  heir,  less  the  advancement.  As  this  was 
awarded  her  by  the  trial  court,  its  judgment    will    be    .vf- 

FIRMED. 
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NEDY,  Defendant,  Red  River  Valley  Xatiokal  Bank 
OF  Fargo,  N.  D.,  Intervener,  Appellee. 

Recording  in  Sister  State:    attachments:     Notice,    Where  a  chat- 
tel mortgage  was  executed   In   one  state   on   property   In   ao- 

1  other  state,  the  recording  of  the  mortgage  in  the  estate  where 

2  executed  was  rot  constriicz.'"^e  notice  to  creditors  who  attached 
the  property  in  the  state  where  it  was  situated. 

Mortgage  and  attachment  creditors'  rights:     What  law  giverrm. 
Where  a  chattel  mortgage  is  executed  and  recorded  in  the  state 

3  on  property  in  another  state,  and  attached  by  a  creditor  of  the 
mortgagor  in  the  latter  state,  the  rights  of  the  mortgagee  and 
attaching  creditor  will  be  determined  by  the  law  of  the  state 
where  the  property  is  situated. 

Notice  of  unrecorded  mortgage.    A  chattel  mortgage,  valid  between 

the  parties,  was  executed  on  property  In  another  state.     Be- 

2    fore  the  levy  of  attachment  on  the  property  in  the  latter  state 

4  the  attaching  creditor  was  informed,  through  its  attorney  and 
agent,  that  the  intervening  bank  held  a  mortgage  on  all  the 
attached  property,  and  that,  if  he  attached,  ''it  would  be  him 
and  the  bank  for  it."  Held,  that  the  notice  was  sufficient  to 
put  the  attaching  creditor  on  inquiry. 

Appeal  from  Des  Moines  District  Court. — Hon.  James  D. 

Smvtiie,  Judge. 

Thursday,  October  3,  1901. 


^ 
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Action  at  law,  aided  by  attachment.  The  intervener 
claimed  the  property  attached  under  certain  mortgages  exe- 
cuted by  defendant  in  the  state  of  Xorth  Dakota.  There  was 
a  trial  to  the  court,  resulting  in  a  judgment  finding  inter- 
vener entitled  to  the  possession  of  the  property,  and  plaintiff 
appeals. — Affirmed, 

Dodge  &  Bodge  and  StiUsman  &  Stutsman  for  appel- 
lant. 

L.  Monte  Cowles  and  C,  L,  Poor  for  appellee. 

Deemeb,  J. — James  Kennedy  is  a  resident  of  IN'orth 
Dakota-  On  and  prior  to  August  4,  1808,  he  was  temporar- 
ily engaged  in  work  at  or  near  Burlington,  in  this  state,  in 
which  he  was  using  horses,  mules,  wagons,  scrapers,  plows, 
etc.  During  the  night  of  August  4th  Kennedy  packed  his 
entire  outfit  on  board  the  cars,  to  be  shipped  out  of  the  state. 
Hearing  of  his  purpose,  plaintiff,  a  creditor,  commenced  an 
attachment  suit,  and  levied  on  the  property  hitherto  de- 
scribed. On  the  14th  day  of  March,  1898,  Kennedy, 
1  who,  as  we  have  said,  was  a  resident  of  North  Dakota, 

executed  a  chattel  mortgage  covering  certain  personal 
property  then  in  Cass  county,  in  that  state  (that  being  the 
place  of  his  residence),  and  the  property  attached  in  this 
case,  which  was  temporarily  in  this  state,  to  the  Red  Kiver 
National  Bank  intervener.  This  mortgage  was  filed 
for  record  with  the  register  of  Cass  county,  and 
duly  recorded  as  required  by  the  laws  of  the  state 
where  executed.  The  district  court  found  that  plain- 
tiff had  actual  notice  of  intervener's  mortgage  before 
it  made  its  levy,  and  that  conclusion  must  be  accepted 
as  a  verity,  in  view  of  the  conflict  in  the  evidence 
on  this  proposition.  The  mortgage  was  not  recorded  in  this 
state,  but  was  recorded  in  the  county  and  state  where  the 
mortgagor  resided.  Part  of  the  property  covered  thereby  was 
in  the  county  where  the  mortgage  was  recorded,  and;  part  of 
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it  was  temporarily  in  this  state.  It  must  be  conceded  that 
the  recording  of  the  mortgage  in  North  Dakota  did  not, 
according  to  the  great  weight  of  authority,  give  constructive 
notice  to  purchasers  or  attaching  creditors  of  property  sit- 
hiated  in  this  state  at  the  time  the  mortgage  was  executed. 
Langworthy  v.  Little,  12  Gush.  109 ;  Ames  Iron  Works  v. 
Warren,  76  Ind.  512  (40  Am.  Rep.  258)  ;  Green  v.  Van  Bus- 
irk,  7  Wall.  139  (19  L.  Ed.  109)  ;  Hervey  v.  Locomotive 
Vorks,  93  U.  S.  669  (23  L.  Ed.  1003)  ;  Golden  v,  Cockril, 
Kan.  258 ;  Clark  v.  Tarbell,  58  N.  H.  88.  Had  the  prop- 
erty been  in  the  state  of  Xorth  Dakota  when  the  mortgage 
was  executed,  and  had  the  mortgage  been  duly  recorded  ac- 
cording to  the  laws  of  that  state,  a  subsequent  removal  of  the 
property  to  this  state  would  not  have  defeated  the  mortgagee's 
lien.  Smith  v.  McLean^  24  Iowa,  322;  Simms  v.  McKee, 
Y5  Iowa,  341 ;  Fisher  v.  Friedman,  47  Iowa,  443. 

As  the  property  was  not  in  Dakota  when  the  mortgage 

was  executed  and  recorded,  plaintiff  was  not  bound  to  search 

the  records  of  that  state  to  discover  if  there  were  any  liens 

thereon ;  and,  as  the  mortgage  was  not  recorded  in  this  state, 

it  had  no  constructive  notice  thereof.     The  district 

2  court  found  that  it  had  actual  notice  of  the  mortgage 
before  it  levied  its  attachment,  and  for  that  reason, 

as  we  understand  it,  rendered  judgment  in  favor  of  inter- 
vener. This  conclusion  is  said  to  be  erroneous,  for  the  rea- 
son that  the  mortgage  was  invalid  under  the  laws  of  North 
Dakota,  where  executed,  and  where  it  was  to  be  performed ; 
and,  as  it  was  invalid  there,  it  was  and  is  invalid  everywhere. 
As  a  general  rule,  the  lex  loci  contractus  governs  the  validity 
and  effect  of  a  voluntarily  executed  conveyance  or  transfer 
of  personal  property ;  and,  if  the  instrument  be  invalid  where 
made,  it  will  not  be  sustained  elsewhere.    Black  v.  Zacharie, 

3  How.  483  (11  L.  Ed.  690)  ;  Kerr  v.  Urie,  86  Md.  72  (37 
Atl.  Eep.  789)  ;  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  Law, 
410  (7  Atl.  Rep.  418).  Appellant  seeks  to  invoke  this  rule, 
and  pleads  the  statutes  of  North  Dakota,  which  provide,,  in 
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substance,  that  a  mortgage  is  void,  as  against  creditors  of  tW 
mortgagor  and  subsequent  purchasers  in  good  faith  for  value, 
unless  the  original  or  an  authenticated  copy  is  filed  in  the 
office  of  the  register  of  deeds  where  the  property  mortgaged, 
or  any  part  thereof  is  at  such  time  situated.  It  will  be  no- 
ticed that  an  unrecorded  mortgage  is  not  declared  invalid  as 
between  the  parties.  As  to  them  it  is  undoubtedly  valid. 
Our  own  statute  is  somewhat  similar  to  this  one,  and  it  is 
universally  held  that  such  a  mortgage  is  not  invalid.  Allen 
V.  McCalla,  25  Iowa,  464,  and  cases  cited  under  section  290ff 
of  the  Code.  The  rule  that  the  validity,  interpretation,  and 
effect  of  a  contract  are  to  be  governed  by  the  lex  loci  con- 
iracttis  applies  only  to  the  rights  and  obligations  of  the- 
parties  to  the  contract.  The  question  in  this  case  is  not  the 
validity  of  the  contract  between  the  parties.  It  must  be  con- 
ceded to  be  good,  no  matter  what  the  locus  of  the  prop- 
3  erty  at  the  time  the  mortgage  was  executed.     The 

recordation  required  by  the  statute  was  to  preserve 
the  lien  as  against  third  parties,  and  the  real  question  is  one 
of  priority  between  lienholders,  which  must  be  determined! 
by  the  law  of  the  place  where  the  property  lies,  and  where  the  I 
court  sits  which  is  to  decide  the  case.  Harrison  v.  S terry,. 
5  Granch,  289  (3  L.  Ed.  104).  The  legislature  of  North 
Dakota  probably  had  the  right  to  regulate  contracts  made 
between  citizens  residing  within  its  own  jurisdiction,  but  it 
had  no  right  to  fix  the  priorities  of  non-resident  creditors  in 
property  located  in  snoiher  jtirisdic-tiun.  In  oiher  words,  it 
could  declare  a  mortgage  executed  within  its  own  jurisdiction 
invalid  as  between  the  parties,  but  it  could  not  fix  the  priori- 
ties of  creditors  in  property  located  in  another  jurisdiction, 
in  contests  arising  in  another  forum.  As  between  Kennedy 
and  the  Red  River  Valley  N^ational  Bank,  the  mortgage  on 
property  temporarily  within  the  jurisdiction  of  this  state  was 
valid.  There  was  nothing  in  the  contract  contra  bonos  mores, 
and  no  reason  exists  for  not  enforcing  it  in  this  state,  unless^ 
it  be  contrary  to  our  laws.    True,  the  legal  situs  of  the  prop- 
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erty  was  the  lex  situs  of  the  owner,  but  according  to  the  law 
of  that  situs  the  mortgage  was  valid  between  the  parties.  The 
controversy  here  is  not  between  the  mortgagor  and  mort- 
gagee, but  between  the  mortgagee  and  a  creditor  who  attached 
the  property  in  this  state.  In  such  a  case  the  law  of  the 
actual  situs  of  the  property  controls,  because  of  the  effect 
given  to  it  as  the  lex  fori.  Minor,  Conflict  of  Laws,  section 
14.  All  questions  pertaining  to  the  nature  and  extent  of 
the  remedy  are  governed  by  the  lex  fori,  Lewis  v.  Bush,  30 
Minn.  244  (15  N.  W.  Rep.  113).  In  Marvin  Safe  Co. 
V,  Norton,  40  K  J.  Law,  410  (7  Atl.  Rep.  418),  a  contract 
for  the  sale  of  personal  property  was  made  and  performed 
in  Pennsylvania.  The  property  was  immediately  transported 
to  iSTew  Jersey,  and  afterward  sold  to  a  bona  fide  purchaser. 
Reservation  of  title  in  a  conditional  sale  is  bv  the  law  of 
Pennsylvania  invalid  as  against  creditors  and  bona  fide  pur- 
chasers. Bv  the  law  of  Xow  Jersev  such  a  reservation  was 
valid,  although  no  record  w^^i  made  of  the  contract.  In  a 
suit  by  the  original  vendor  to  recov^^r  the  property,  the  pur- 
chaser from  the  conditional  vendee  set  up  in  defense  the  law 
of  Pennsylvania.  It  was  held  that,  his  contract  of  purchase 
having  been  made  in  IN'ew  Jersey,  its  legal  effect  and  the 
purchaser's  right  unuer  it  were  determinable  by  the  law  of 
that  state,  by  which  law  he  acquired  only  such  title  as  his 
immediate  vendor  had  when  the  property  was  brought  into 
it  and  became  subject  to  its  laws.  In  the  instant  case  the 
plaintiff  secured  its  attachment  and  acquired  the  rights  un- 
der the  laws  of  this  state,  and  it  may  only  take  thereunder 
such  rights  as  the  attachment  defendant  had  in  the  property 
under  the  laws  of  this  state.  See,  also.  Public  Parks  Amuse- 
ment  Co.  v.  Embree-McLean  Carriage  Co,  64  Ark.  29  (40 
S.  W.  Rep.  582)  ;  Ilcrvey  w  Locomotive  Worhs,  93  U.  S.  664 
(23  L.  Ed.  1003).  In  Wattson  v,  Campbell,  38  K  Y.  153, 
a  chattel  mortgage  was  executed  in  Pennsylvania  on  a  ship 
situated  in  Xew  York.  By  the  laws  of  Pennsylvania  such 
a  mortgage  was  invalid  as  to  creditors  if ,  unaccompanied  by 


Oct  1901]  AuLTMAN  &  T.  Mach.  Co.  v.  Kennedy.  449 

actual  change  of  possession.  Before  the  mortgagee  obtained 
possession  the  vessel  was  attached  in  New  York  by  Penn- 
sylvania creditors.  The  court  held  that  the  lex  loci  coiv- 
tractus,  and  not  the  lex  loci  situs,  should  govern.  That  case 
was  made  to  turn  on  the  xmwritten  or  common  law  of  Penn- 
sylvania, declaring  such  chattel  mortgages  fraudulent  and 
void, — not  presumptively  so, — ^but  in  every  instance  and  un- 
der all  circumstances  invalid.  Where,  however,  the  invalidity 
is  created  by  a  statute  of  the  lex  loci  contractus  which  has  no 
extra-territorial  force,  it  has  been  held  that  the  invalidity 
will  not  be  regarded  in  other  states.  Hoyt  v.  Thompson's 
Exr,  19  K  Y.  207;  Scoville  v.  Canfield,  14  Johns,  338; 
Cronan  v.  Fox,  50  N.  J.  Law,  417  (14  Atl.  Kep.  119).  As 
a  general  rule,  the  law  of  the  place  where  the  property  is 
situated  at  the  time  of  the  transfer  governs  the  validity  of  a 
mortgage  under  the  recording  acts.  Oreen  v.  Van  BusTcirk, 
7  Wall.  139  (19  L.  Ed.  109)  ;  Ames  Iron  Works  v.  Warren, 
76  Ind.  512  (40  Am.  Rep.  258).  In  the  Oreen  Case,  supra, 
Judge  Story  said,  in  substance,  that  the  theory  that  a  volun- 
tary transfer  of  personal  property  is  to  be  governed  every- 
where by  the  law  of  the  owner's  domicile  is  a  fiction  of  by 
no  means  universal  application,  and  yields  whenever  it  is 
necessary,  for  the  purpose  of  justice,  that  the  actual  situs 
of.  the  thing  should  be  examined.  "It  has  yielded  in  New 
York,  on  the  power  of  the  state  to  tax  personal  property  of 
one  of  her  citizens  situated  in  a  sister  state  {People  v.  Com- 
missioners, 23  N.  Y.  242),  and  always  yields  to  'laws  for 
attacliing  the  estate  of  non-residents,  because  such  laws  necec- 
sarily  assume  that  property  has  a  situs  entirely  distinct  from 
the  owner's  domicile.'  If  New  York  cannot  compel  the  per- 
sonal property  of  Bates,  one  of  her  citizens,  in  Chicago,  to 
contribute  to  the  expenses  of  her  government,  and  if  Bates 
had  the  legal  right  to  own  such  property  there,  and  was  pro- 
tected in  its  ownership  by  the  laws  of  the  state,  and  as  the 
power  to  protect  implies  the  power  to  regulate,  it  would  seem 
Vol.  114  la— 29 
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to  follow  that  the  dominion  of  Illinois  over  the  property  was 
complete,  and  her  right  perfect,  to  regulate  its  transfer,  and 
subject  it  to  process  and  execution  in  her  own  way  aiid  by 
her  own  laws.  We  do  not  propose  to  discuss  the  question 
how  far  the  transfer  of  personal  property  lawful  in  the 
owner's  domicile  will  be  respected  in  the  courts  of  the  coun- 
try where  the  property  is  located  and  a  different  rule  of 
transfer  prevails.  It  is  a  vexed  question,  on  which  learned 
courts  have  differed ;  but,  after  all,  there  is  no  absolute  right 
to  have  such  transfer  respected,  and  it  is  only  on  a  principle 
of  comity  that  it  is  ever  allowed.  And  this  principle  of 
comity  always  yields  when  the  laws  and  policy  of  the  state 
where  the  property  is  located  has  prescribed  a  different  rule 
of  transfer  with  that  of  the  state  where  the  owner  lives.''  In 
New  Hampshire  it  is  held  that  the  lex  fori  determines 
whether  the  mortgaged  property  is  subject  to  attachment,  and 
what  the  proper  mode  of  procedure  is  in  making  the  attach- 
ment. Ferguson  v.  Clifford,  37  N.  H.  86.  And  in  the  same 
state  it  was  said,  in  Clai'k  v.  Tarhell,  58  N.  H.  88 : "  "And, 
if  two  persons  in  another  state  choose  to  bargain  concerning 
property  which  one  of  them  has  in  a  chattel  not  within  the 
jurisdiction  of  the  place,  they  cannot  expect  that  the  rights 
of  persons  in  the  country  where  the  chattel  is  will  be  per- 
mitted to  be  affected  by  their  contract." 

The  mortgage,  as  we  have  said,  was  not  invalid  as  be- 
tween the  parties.  Such  has  been  the  uniform  holding  of 
the  supreme  court  of  Xorth  Dakota.  See  Bank  v. 
Oium,  3  N.  D.  193  (54  N.  W.  Rep.  1035)  ;  Sykes  v. 
Hannawalt,  5  N.  D.  335  (65  N.  W.  Eep.  682).  In  each 
of  these  cases  it  is  held  that  an  unfiled  mortgage  is  valid  as 
between  the  parties,  and  valid  as  to  attaching  creditors,  even 
without  notice  of  the  mortgagee,  whose  debts  were  contracted 
before  the  execution  and  delivery  of  the  mortgage.  So  that, 
according  to  the  holding  of  the  supreme  court  of  that  state^ 
the  mortgage  in  question  was  valid  at  least  as  between  the 
parties.    As  it  was  valid  where  executed,  it  should  be  treated 
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as  valid  here,  unless  contrary  to  onr  laws  or  policy.    Under 
our  law  the  mortgage  was  undoubtedly  valid  as  between  the 
parties  and  all  persons  having  knowledge  thereof. 
4  See  authorities  hitherto  cited.     But  appellant  con- 

tends that  it  had  no  such  notice  of  the  mortgage  before 
the  levy  as  the  law  requires.     This  is  a  mixed  question  of 
law  and  fact.     The  trial  court  was  authorized  to  find  that 
before  the  levy  of  the  attachment  the  plaintiff  was  informed 
through  its  agent  and  attorney  that  intervener  held  a  mort- 
gage on  all  the  attached  property,  and  that,  if  he  attached, 
"it  would  be  him  and  the  bank  for  it."    This  is  said  to  be  in- 
sufficient, for  the  reason  that  actual  notice  must  be  clear  and 
tmdoubted,  must  designate  the  property  covered  by  the  mort- 
gage, express  the  sum  for  which  the  property  is  bound,  and 
give  substantially  the  same  information  as  would  have  been 
given  by  an  inspection  of  the  instrument.    Whatever  the  rule 
in  other  jurisdictions,  that  is  not  the  rule  in  this  state.   Here 
the  notice  is  sufficient  if  it  puts  the  party  upon  such  inquiry 
as,  if  prosecuted,  would  lead  to  a  knowledge  of  those  rights 
with    which    it    is    proposed    to    affect    him.      The    in- 
formation    given     need     not     of     necessity     disclose     the 
name     of     the      (mortgagee,     nor     the     amount     of     the 
debt    secured    by    the    mortgage.       It    is    sufficient     if 
it   puts    a  reasonable    man  upon     inquiry    which    would 
certainly  lead  to  a  knowledge  or  discovery  of  the  rights  of 
the  mortgagee  under  his  mortgage.     Coleman  v.  Reel,  75 
Iowa,  304;  Allen  v.  McCalla,  25    Iowa,    464;    Wilson   v. 
Miller,  16  Iowa,  111 ;  Moline  Plow  Co,  v.  Braden,  71  Iowa, 
141 ;  German  Sav.  Bank  v.  Armour  Packing  Co,  (Iowa),  75 
N.  W.  Hep.  503,  not  officially  reported ;  Weare  v,  Williams, 
85  Iowa,  253.    These  cases  are  controlling  on  the  question  of 
notice.     The  trial  court  correctly  awarded  the  property  to 
the  intervener. — ^Affibmed. 
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Allen  Johnston,  Appellant,  v.  T.  B.  Gephart. 

Rescission:  breach  of  contbact.  Plaintiff  owned  notes  secured 
by  mortgage  executed  to  O.  Under  an  agreement  between 
plaintiff,  defendant  and  O.,  the  latter's  partner  in  business  con- 
senting, plaintiff  surrendered  the  notes  and  mortgage  to  de- 
fendant in  consideration  of  the  latter's  conveying  to  him  a  cer- 
tain lot,  and  O.'s  husband  executing  to  him  his  note  for  a  cer- 
tain sum.  Defendant  was  to  receive  0/s  interest  as  partner  in 
a  business  in  consideration  of  his  conveyance  of  the  lot  to 
plaintiff.  Before  the  invoice  of  such  business  was  completed, 
defendant  refused  to  carry  out  his  agreement,  and  sold  and 
transferred  the  notes  before  maturity  to  an  innocent  purchaser, 
who  afterwards  recovered  in  an  action  thereon  against  the 
maker  and  plaintiff  as  endorser.  Held,  that  the  agreement  as 
between  the  plaintiff  and  defendant  was  fully  performed,  and 
the  plaintiff  was  not  entitled  to  a  rescission  of  the  contract 
and  damages  for  breach  thereof. 

Appeal  from  Wapello  District  Court. — ^Hon.  T.  M.  Fee, 

Judge. 

Thursday,  October  3,  1901. 

Action  in  equity  to  rescind  a  contract  on  the  ground 
of  fraud,  and  for  damages  caused  by  a  breach  thereof.  At 
the  conclusion  of  the  plaintiff's  testimony  the  court  sustained 
the  defendant's  motion  to  dismiss  the  petition,  and  judgment 
was  ordered  accordingly,  from  which  the  plaintiff  appeals. — 
Affirmed. 

Mitchell  &  Hunter  and  W.  E.  Epps  for  appellant. 

Work  &  Lewis  for  appellee. 

Given,  C.  J. — I.  Plaintiff  owned  three  promissory 
notes  executed  by  Amy  Owen  to  him,  aggregating  $575,  and 
secured  by  mortgage  on  real  estate.  Amy  Owen  and  John 
O'Donnell  were  co-partners  in  the  undertaking  business,  with 


Oct.  1901]  Johnston  v.  Gephart.  45B 

a  stock  worth  $1,000  or  $1,200,  and  occupied  a  room  in  a 
building  owned  by*  the  plaintiff  under  a  lease  from  him.  The 
defendant  Gephart  owned  a  certain  lot  in  Pickwick,  now  in 
the  city  of  Ottumwa,  worth  about  $500.  Plaintiff,  defend- 
ant, and  Mrs.  Owen,  Mr.  O'Donnell  consenting  thereto,  en- 
tered into  a  verbal  agreement,  whereby  Johnston  was  to  sur- 
render said  notes  and  cancel  said  mortgage  in  consideration 
of  Gephart's  conveying  to  him  said  lot  and  Mr.  Owen  execut- 
ing to  him  his  promissory  note  for  $75.  Gephart  agreed  to 
take  Mrs. 'Owen's  interest  in  the  undertaking  business  and 
goods  in  payment  of  said  note  to  the  extent  of  the  invoice  to 
be  taken,  and  to  become  a  partner  with  O'Donnll  in  said 
business,  they  to  take  a  lease  of  the  room  from  the  plaintiff 
for  two  years  upon  terms  agreed  upon,  to  which  Mrs.  Owen 
and  O'Donnell  agreed.  In  pursuance  of  this  agreement, 
Gephart  conveyed  the  lot  to  Johnston,  and,  as  the  invoice  had 
not  yet  been  taken,  and  as  Johnston  expected  to  be  absent  for 
a  time,  he  transferred  the  notes  and  mortgage  to  Gephart, 
with  the  agreement  that  Gephart  would  surrender  the  noteo 
and  cancel  the  mortgage  when  the  invoice  was  taken  and  the 
notes  thereby  paid,  as  agreed.  The  invoice  was  partially 
taken,  but  not  completed  because  of  Gephart's  leaving  the 
city.  On  his  return  he  refused  to  carry  out  the  agreement, 
and  sold  and  transferred  the  notes  before  due  to  an  innocent 
purchaser,  who  afterwards  sued  and  recovered  thereon 
against  the  maker  and  Mr.  Johnston  as  indorser.  Upon  de- 
fendant's refusal  to  carry  out  the  agreement  as  to  Mrs.  Owen, 
plaintiff  executed  and  tendered  to  him  a  deed  to  said  lot,  and 
demanded  a  return  of  the  notes  and  mortgage,  and  Mrs. 
Owen  demanded  that  the  invoice  be  completed,  and  the  agree- 
ment carried  out  as  to  her.  Defendant  refused  to  comply 
with  either  demand,  and  plaintiff  brings  this  action  in  equity 
to  rescind  the  contract  and  for  damages. 

II.  Plaintiff  owned  the  notes  and  mortgage,  Gephart 
owned  the  lot,  and  Mrs.  Owen  owned  her  interest  in  the  un- 
dertaking goods  and  business.    None  had  any  interest  in  the 
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property  of  the  other  except  as  Mrs.  Owen  was  liable  on  the 
notes.  Plaintiff  got  all  that  he  was  to  get  for  his  notes  and 
mortgage,  namely,  the  lot  and  Mr.  Owen's  note  for  $75. 
Therefore,  he  has  suffered  no  damage.  He  had  no  interest 
in  the  transaction  as  between  Grephart  and  Mrs.  Owen,  except 
a  desire  to  assist  Mrs.  Owen.  His  counsel  say :  "Mr.  John- 
ston did  not  receive  all  he  was  to  receive.  True,  he  received 
the  Pickwick  lot,  but  he  did  not  receive  the  gratification  of 
having  gratuitously  assisted  a  worthy  woman  out  of  debt." 
But  surely  this  disappointment  does  not  give  him  a  cause  of 
action  to  rescind,  nor  for  damages.  The  agreement,  as  be- 
tween the  plaintiff  and  defendant,  has  been  fully  performed, 
and  we  fail  to  see  wherein  the  plaintiff  had  any  cause  for 
equitable  relief.  The  refusal  to  carry  out  the  agreement  as 
to  Mrs.  Owen  may  be  cause  for  complaint  and  groimd  for 
relief  on  her  part,  but  it  is  not  she  who  is  asking  relief.  We 
think  the  court  properly  sustained  defendant's  motion  to  dis- 
miss plaintiff's  petition. — Affirmed. 


H.  L.  Heney  v.  p.  J.  Day,  Administrator,  Appellant. 

Filing  Claims:  statutory  time:  Misrepresentations  of  executor. 
Where  the  owner  of  a  note  against  decedent  was  induced  to 
withhold  the  filing  x>f  his  claim  by  the  false  and  fraudulent 
representations  of  the  executor  that  decedent's  estate  was  in- 
solvent, and  the  estate  is  still  unsettled,  a  court  of  equity  will 
permit  the  filing  of  the  claim,  notwithstanding  the  statutory 
time  therefor  has  expired. 

Appeal  from  Pottawattamie  District  Court. — Hon.  A.  B. 

Thobnell,  Judge. 

Feiday,  October  4,  1901. 

A  petition  in  equity  was  filed  in  the  district  court  ask- 
ing permission  to  file  and  have  heard  a  claim  against  an  es- 
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tate.    The  petition  was  granted,  and  a  hearing  ordered.  The 
defendant  appeals. — Affirmed. 

n.  J.  Chambers  for  appellant 

Stone  &  Tinley  and  A.  W.  Ashwith  for  appellee. 

Sheewin,  J. — The  plaintiff's  claim  against  the  defend- 
ant is  a  promissory  note  executed  to  him  by  the  decedent, 
George  Metcalf,  It  was  not  filed  against  the  estate  within 
the  statutory  time,  and  the  plaintiff  in  this  action  asks  leave 
to  file  the  same,  and  to  have  a  hearing  thereon,  and  alleges 
that  soon  after  the  appointment  of  the  defendant  as  admini- 
strator he  saw  him  personally  in  relation  to  his  claim,  and 
was  by  the  defendant  told  that  the  estate  of  George  Metcalf 
was  insolvent,  that  it  could  not  pay  any  claims  of  this  elass^ 
and  that  it  would  be  useless  to  file  it.  The  plaintiff  saya 
that  he  relied  upon  the  statement  so  made  to  him ;  that  it  was 
untrue,  and  fraudulently  made;  and  that  the  plaintiff  did 
not  learn  that  it  was  untrue  and  fraudulent  until  shortly 
before  commencing  this  action.  The  record  conclusively 
shows  that  the  estate  of  George  Metcalf  was  solvent  when 
it  passed  into  the  hands  of  the  defendant  for  administration, 
and  that  he  had  knowledge  of  the  fact  that  the  estate  could 
pay  all  claims  against  it  if  the  assets  thereof,  or  what  then 
appeared  to  be  legitimate  claims  in  favor  thereof,  could  be 
reached.  There  can  be  no  possible  question  that  the  defend- 
ant so  understood  affairs  at  the  time  it  is  alleged  he  made 
statements  to  the  contrary  to  the  plaintiff.  Without  going 
into  the  details  of  the  evidence  offered  in  support  of  the 
plaintiff's  contention,  we  say  that  we  think  the  trial  court 
was  justified  in  finding  that  the  statement  was  made  to  the 
plaintiff  by  the  defendant  substantially  as  claimed  by  the 
plaintiff,  that  it  was  false,  and  that  it  was  fraudulent  as  to 
the  plaintiff.  If  the  plaintiff  was  induced  to  withhold  the 
filing  of  his  claim  by  the  false  and  fraudulent  representations 
of  the  administrator  as  to  the  value  of  his  decedent's  estate,  it 
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should  follow  as  a  corollary  that  he  should  be  permitted  to 
file  it,  and  have  it  heard,  whenever  it  is  discovered  that  a 
wrong  has  been  done  him,  and  a  court  of  equity  should  not 
hesitate  a  moment  to  so  declare.  Tt  is  seldom  that  a  wrong 
is  done  by  requiring  estates  to  pay  their  just  debts,  and  when 
the  legislature  fixed  the  limitation  for  filing  claims  against 
an  estate  it  was  not  its  purpose  to  aid  executors  or  admin- 
istrators in  defeating  just  claims  by  questionable  methods. 
See  Pettus  v.  Fancll,  59  Iowa,  296;  Ury  r.  Bush,  85  Iowa, 
698;  Brewster  v,  Kendrick,  17  Iowa,  479.  This  estate  is 
unsettled  and  solvent,  and  it  has  been  repeatedly  held  by  this 
court  that  this  fact  should  have  weight  in  passing  upon  these 
questions.  We  have  some  doubt  whether  the  order  made  in 
this  case  can  be  appealed  from,  but  do  not  decide  the  ques-. 
tion  as  the  case  has  been  submitted  on  its  merits.    The  order 

is  AFFIRMED. 


114  45«  Patrick  Hogan,  as  Administrator  of  the  Estate  of  Johw 

130    709 

ii4~458  Collins^  Deceased,  Appellant,  v.  Michael  Sullivan, 

131  21& 

I  P.  O'DowD  AND  Joseph  Sullivan,  by  his  Next  Friend, 

114      458  ^     J  7 

^    ^^  Intervenors. 

114     456 

^^     ^n  Gifts  Causa  Mortis:      delr^by.     Where  a  decedent  In  his  lifetime 

.1      takes  his  son-in-law  to  a  bank,  and  deposits  a  sum  of  money,  hav- 
ing the  certificate  made  payable  to  the  son-in-law,  and  some  two 

4  years  afterwards,  just  prior  to  his  death,  gives  a  written  memo- 
randum to  the  son-in-law,  directing  the  disposition  of  the  fund 
among  certain  beneficiaries,  there  is  sufficient  delivery  in  trust 
for  the  beneficiaries  to  constitute  a  valid  gift  causa  mortis. 

Trusts:    designation  of  beneficiary:     Parol  evidence.     A  written 

memorandum  given  by  a  decedent  to  the  custodian  of  a  fund, 

consisting  of  the  names  of  certain  charities  and   individuals. 

1    followed  by  sums  of  money,  coupled  with  oral  directions  to  the 

custodian  to  dispose  of  the  fund  in  accordance  therewith,  is  a 

5  mere  memorandum  to  assist  the  custodian's  memory,  which 
may  be  rendered  certain  by  parol  evidence  of  the  identity  of 
the  beneficiaries,  and  the  insufficient  designation  of  the  latter 
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in  such  memorandum  does  not  affect  the  validity  of  the  trust 
created. 

Evidence:  transactions  with  decedents.  Under  Code,  section 
4604,  providing  that  no  party  to  any  action,  nor  any  party  in- 
terested therein,  shall  be  examined  as  a  witness  as  to  any  per- 
3  sonal  transaction  or  communication  with  a  deceased  person,  the 
testimony  of  a  defendant,  sued  by  an  administrator  for  a  fund 
in  his  hands,  as  a  gift  causa  mortis  by  the  intestate  to  inter- 
venors  in  the  action,  is  properly  admitted  in  the  latter's  behalf, 
defendant  making  no  claim  adverse  to  the  intervenors. 

Review  on  Appeal:  objections  not  ruled  on.  Where  sufficient 
evidence  to  sustain  the  judgment  below  was  properly  admitted, 

2  it  will  be  presumed  on  appeal  that  other  evidence,  properly  ob- 
jected to,  which  objections  do  not  appear  to  have  been  passed 
upon,  was  not  considered. 

Appeal  from  Clinton  District  Court, — Hon.  P.  B.  Wolfe, 

Judge. 

« 

Fbiday,  October  4,  1901. 

Action  to  recover  $2,000  as  belonging  to  the  estate  of 
John  Collins,  deceased.  Intervention  bv  Marv  Sullivan,  as 
next  friend  of  Joseph  Sullivan,  claiming  $1,000  of  the  fund 
for  which  the  action  is  brought  against  defendant,  and  by  P. 
O'Dowd,  claiming  in  his  own  right  and  as  trustee  for  others 
another  portion  of  said  fund.  Defendant  raised  no  issue 
with  the  intervenors,  but  claimed  in  his  own  right  $120. 
Plaintiff  took  issue  with  intervenors  as  to  their  rights  to  por- 
tions of  the  fund  claimed.  Trial  to  the  court.  Judgment 
was  rendered  in  favor  of  the  two  intervenors  as  to  their  re- 
spective claims,  and  in  favor  of  plaintiff  against  defendant 
for  the  balance  of  the  fund  not  covered  by  these  claims. 
Plaintiff  appeals. — Affirmed. 

J.  M.  Doivcr  an :]  Bnlcer  &  Ball  for  appellant, 

Ellis  &  Ellis  for  defendant. 

R.  B.  ^Volfe  for  interveners. 
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i.v  r.  -- 


'^^    _ — —  j^^ch  of  which  was  received 

i/^Y-«/-^'*  '^'^^^^J to'sbo^^  that  plaintiff's  intestate, 

^  ro  objc^'^^"^^  ^^^^-ears  before  his  death,  took  defend- 

j!!h^^'^^'"''  '^'l^anddepositei  $2,000,  having  the  certifi- 

gjjtto^bsn  f  ^^^^  ^^  defendant,  at  the  time  explain- 

^  cste  f  ^    .^^^^  saying  that  the  doctors  had  told  him 

ids:  ^'^  ^         ^f  hig  death,  and  that  he  wanted  to 
fjjat  there       ^        ^^  defendant's  name  so  that  he  could 
^sve  the        q^jjijis  was  a  widower,  without  children,  and 
^^^^  ^    'th  defendant  and  his  wife ;  the  latter  being  an 
jjfjn^         ,  ^^^     About  two  years  afterwards,  and  two 
ir  before  his  death,  Collins,  who  was  then  suffering  with 
^^     lady  of  which  he  afterwards  died,  gave  directions  to 
.    daiit  with  regard  to  the  disposal  of  the  money  which 
had  previously  deposited  to  defendant's  credit,  causing 
A  fendant  to  make  a  brief  memorandum  of  the  beneficiaries 
follows:     "Orphans'  Home,  Davenport,  $500;  Educate 
priests  for  Indian  Missions,  $200;  Propagation  of  Faith, 
$100;  Father  O'Dowd's  Assistant,  $20;  Father  Donovan, 
$50;  Father  O'Dowd,  $40;  Mrs.  J.  Cavanaugh,  $100;  Joe 
Sullivan,  $1,000."     This  memorandum  was  read  over  to 
Collins,  but  the  paper  was  not  signed  by  him.     It  was  intro- 
duced by  defendant  as  a  part  of  his  testimony.     Defendant 
further  testified  that  all  of  these  donations  were  to  be  paid 
over  to  P.  O'Dowd,  who  was  named  in  the  memorandum 
as  Father  O'Dowd,  except  the  last  two.    There  was  also  testi- 
mony tending  to  identify  more  specifically  the  beneficiaries 
named  in  the  memorandum. 

I.     Various     objections  were     interposed     by  counsel 
for    appellant    to    the    testimony    offered    in    behalf    of 
the  defendant,  and  also  to  that  in  behalf  of  intervenors.    The 
trial  judge  received  the  evidence,  however,  subject 
2  to  objection,  and  at  its  conclusion  in  a  written  opin- 

ion, announced  rulings  to  the  effect  that  defendant's 
testimony  in  his  own  behalf  was  incompetent,  because  it  re- 
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lated  to  personal  commiinications  between  deceased  and  him- 
self, in  violation  of  Code,  section  4604,  but  that  defendant's 
testimony  as  to  the  same  conversations  and  transactions  was 
competent  in  behalf  of  the  intervenors.  Other  objections  to 
evidence  were  not  ruled  upon,  and  it  does  not  appear  whether 
.  the  other  evidence  objected  to  was  considered  by  the  court  or 
not.  If  the  testimony  of  defendant  with  regard  to  these  com- 
munications and  transactions  was  admissible  in  behalf  of  the 
intervenors,  then  there  was  suflScient  evidence  to  sustain  the 
judgment  of  the  court ;  and  we  may  presume  that,  if  the  other 
evidence  was  properly  subject  to  the  objections  which  were 
made,  it  was  not  considered,  and  no  error  in  that  respect  was 
committed.  Inasmuch  as  judgment  was  rendered  against  de- 
fendant for  the  balance  of  the  fund  to  which  intervenors  were 
found  not  to  be  entitled,  and  as  defendant  made  no  claims 
adverse  to  intervenors,  it  may  be  conceded  that  defendant, 
as  far  as  his  testimonv  in  behalf  of  intervenors  was  con- 
cerned,  was  not  an  interested  witness  under  the  pro- 
3  visions  of  Code,  section  4C04.     But  the  statute  ex- 

cludes in  such  cases  the  testimony  of  a  party  to  the 
suit  as  against  the  administrator  as  well  as  that  of  a  person 
interested,  and  counsel  for  appellant  insist  that  defendant 
was  therefore  disqualified  to  testify  to  personal  transactions 
and  communications  with  deceased,  even  in  intervenor's  be- 
half. We  cannot  agree  with  this  view.  The  relief  asked  by  the 
intervenors  was  against  the  plaintiff  as  administrator,  and  no 
relief  was  sought  against  defendant.  The  interventions  were 
wholly  distinct  from  the  action  in  which  plaintiff  sought  in 
behalf  of  the  estate  to  recover  money  from  defendant.  The 
statutory  provision  is  to  be  applied  with  a  view  to  the  object 
for  which  it  was  passed.  Watson  v.  Rtissell,  18  Iowa,  79. 
The  situation  is  different  from  that  involved  in  Burton  v, 
Baldwin,  61  Iowa,  283,  and  Williams  v.  Barrett,  52  Iowa, 
637.  In  those  cases  it  was  held  that  one  defendant  to  a  suit 
was  incompetent  to  testify  in  behalf  of  other  defendants,  al- 
though not  interested  generally  with  such  other  defendants ; 
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but  the  cases  each  involved  only  one  action,  while  in  this  case 
we  find  that  the  action  against  defendant  was  wholly  distinct 
from  the  actions  by  the  intervenors  against  plaintiff.  The 
conrt  properly  overruled  the  objection  to  defendant's  testi- 
mony when  offered  in  behalf  of  the  intervenors. 

II.     The  direction  of  Collins  to  pay  sums  of  money 
specified  to  the  persons  named  was  valid,  if  at  all,  by  way  of 
gift  causa  mortis.    It  is  contended  that  there  w^as  not  such 
delivery  as  to  make  the  gift  effectual.    It  is  not  nec- 
4  essary  to  cite  cases  to  the  effect  that  delivery  is  essen- 

tial. See,  however,  Stokes  v.  Sprague,  110  Iowa,  SO, 
where  the  question  is  fully  discussed.  There  is  some  con- 
flict in  the  cases  as  to  whether  postponement  of  time  of  en- 
joyment until  after  donor's  death  will  render  the  gift  invalid. 
This  court  has  held  that  such  express  postponement  is  imma- 
terial, provided  the  gift  is  absolute.  Schollmier  v.  Schoen- 
delen,  78  Iowa,  426.  And  see  Grymes  v.  Hone,  49  X.  Y. 
17  (10  Am.  Rep.  313)  ;  Willmms  v.  Guile,  117  X.  Y.  343 
(22  K  E.  Rep.  1071,  6  L.  R  A.  366)  ;  Emery  v,  Clough, 
03  X.  11.  552  (4  Atl.  Rep.  796,  56  Am.  Rep.  543)  ;  Devol  v. 
Dye,  123  Ind.  321  (24  K  E.  Rep.  246,  7  L.  R.  A.  439). 
However  that  may  be  it  is  agreed  that,  if  there  is  a  present 
delivery  of  title  and  possession  under  circumstances  showing 
the  gift  to  be  causa  mortis,  the  fact  that  by  operation  of  law 
the  donor's  right  to  the  property  may  revest  in  him  by  recov- 
ery from  his  illness,  or  by  voluntary  revocation  before  his 
death,  will  not,  in  the  absence  of  any  such  revocation,  pre- 
vent the  gift  causa  mortis  from  "being  effectual.  The  ques- 
tion is  whether  there  is  a  present  transfer,  subject  only  to 
the  conditions  implied  by  law,  or  w^hether  there  is  only  a  con- 
ditional transfer,  which,  by  its  terms,  is  not  to  take  effect 
until  the  death  of  donor.  Basket  v.  Hassell,  107  U.  S.  602 
(2  Sup.  Ct.  Rop.  415,  27  L.  Ed.  500)  ;  McCord's  Admr  v. 
McCord,  77  Mo.  166  (46  Am.  Rep.  9)  ;  Williams  v,  Schatz, 
42  Ohio  St.  47.  It  is  well  settled  that  a  gift  causa  mortis 
may  be  effected  by  delivery  to  a  third  person  in  trust  for 


Oct.  1001]  HoGAN  V.  Sullivan.  461 

the  donee,  although  the  gift  does  not  come  to  the  knowledge 
of  the  donee,  and  is  not  accepted  by  him,  until  after  the  death 
of  the  donor.  If  the  person  to  whom  delivery  is  made  is  not 
to  act  thereafter  as  the  agent  of  the  donor,  he  is  regarded  as 
the  trustee  for  the  donee,  and  his  acts  in  holding  the  prop- 
erty for  the  donee  are  deemed  to  be  in  the  donee's  interest, 
the  acceptance  of  the  donee  being  presumed.  Clough  v. 
Clough,  117  Mass.  83;  Oerrish  v.  Institution,  128  Mass.  169 
(35  Am.  Rep.  370)  ;  Pierce  v.  Bank,  120  Mass.  425  (37  Am. 
Eep.  371);  Beats  v.  Crowley,  59  Cal.  665;  Woodbum  v. 
Woodbum,  123  111.  608  (14  N.  E.  Rep.  58,  16  N.  E.  Rep. 
209) ;  Devol  v.  Dye,  123  Ind.  321  (24  N.  E.  Rep.  246,  7 
L.  R.  A.  439).  It  is  true  that,  when  the  money  in  question 
was  first  deposited  payable  to  defendant,  there  was  no  desig- 
nation of  beneficiaries,  but  the  subsequent  designation,  with 
the  assent  of  defendant,  of  the  persons  to  whom  the  money 
was  to  be  paid,  was  just  as  effectual  as  though  the  money  had 
been  then  for  the  first  time  placed  in  the  possession  and  con- 
trol of  defendant  without  the  reservation  on  the  part  of 
Collins  of  any  further  power  of  disposition.  Champney  i\ 
Blan^hard,  39  K  Y.  Ill ;  Eastman  v.  Bank,  136  Mass.  208 ; 
Caylor  v.  Caylor's  Estate,  22  Ind.  App.  666  (52  N.  E.  Rep. 
465,  72  Am.  St.  Rep.  331) ;  Sorrells  v,  Collins,  110  Ga.  518 
(36  S.  E.  Rep.  74).  It  was  not  essential  to  the  validity  of 
the  gift  that  the  money  be  returned  by  defendant  to  Collins, 
and  then  re-delivered  by  Collins  to  the  defendant,  with  di- 
rections for  its  disposition.  Tenbrook  v.  Brown,  17  Ind.  410. 
III.  Counsel  for  defendant  cites  many  cases  in  which 
bequests  have  been  held  insuflScient  on  account  of  uncertainty 
in  the  description  of  the  tbeneficiary,  or  because  the  benefici- 
ary was  not  competent  to  take  and  hold  the  property. 
5  This  court  has  held,  however,  that  a  trust  declared 

by  law  may  vest  in  a  trustee  for  a  beneficiary  not 
competent  to  take  and  hold  property  (Seda  v,  Huble,  75 
Iowa,  429),  and  that  a  bequest  in  trust  for  a  public  charity 
may  be  upheld  although  the  beneficiary  is  to  be  selected  by 


462  Marshall  v.  Bullard.  [114  Iowa 

the  trustee  (Phillips  v.  Harrow,  93  Iowa,  92.  And  see  In  re 
Creighion's  Estate,  —  Neb.  —  (84  X.  W.  Rep.  273).  This 
is  not,  however,  the  case  of  a  devise,  but  of  a  gift.  There  is 
no  doubt  that  property  may  be  given  in  trust,  and  that  parol 
evidence  is  admissible  to  identify  the  beneficiaries  and  ex- 
plain the  nature  of  the  trust,  unless  it  is  open  to  the  objection 
that  it  tends  to  vary  or  contradict  the  terms  of  a  written  in- 
strument. Collins  V.  Phillips,  91  Iowa,  210.  There  was  no 
written  declaration  of  trust  in  this  case.  The  memorandum 
was  intended  only  to  assist  the  memory -of  defendant.  As 
to  the  identity  of  the  Joe  Sullivan  named  in  the  memoran- 
dum, the  evidence  leaves  no  doubt;  nor  is  there  any  doubt 
that  there  is  evidence  to  support  the  findings  of  the  court  as 
to  the  beneficiaries  of  the  fund  which  was  to  be  paid  in  trust 
to  Father  O'Dowd.  Parol  evidence  is  admissible  to  show 
that  the  claimant  of  a  trust  fund  corresponds  to  the  descrip- 
tion. Bond  V,  Home  for  Aged  Women,  94  Iowa,  458. — Af- 
firmed. 


/lie  ^  G.  H.  Marshall  v.  John  A.  Bullard,  Appellant. 
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•128  588  Satisfaction  of  Judgment:     discount:     Consideration.    Where  the 

{^    1^  assignee  of  a  judgment  against  two  debtors  issued  execution 

-^  against  one  of  them,  who      he  knew  could  not  satisfy  it,  but 

before  levying  thereon  agreed  with  a  third  party  that,  if  one- 
half  the  judgment  was  paid,  it  would  be  deemed  a  satisfaction 
of  the  whole,  and  the  money  was  paid  by  such  third  party,  the 
agreement  will  be  upheld,  the  furnishing  of  the  money  by  a 
third  party  being  a  sufficient  consideration. 

Appeal  from  Lee  District  Court. — Hon.  Henry  Bank,  Jr., 

Judge. 

Friday,  October  4,  1901. 

On  February  4,  1895,  the  First  National  Bank  of  Ft. 
Madison  obtained   judgment  against  plaintiff  and  Fannie 
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Bullard  for  the  sum  of  $555.50,  with  costs.  About  February 
20,  1895,  the  defendant,  with  said  Fannie,  executed  a  stay 
bond.  In  December  of  that  year  execution  issued,  whereupon 
the  defendant  paid  the  amount  necessary  to  satisfy  it  to  the 
bank's  attorney,  who  endorsed  on  the* judgment  record:  "Re- 
ceived satisfaction  of  this  judgment  and  atty's  fees  of  John 
A.  Bullard,  except  sheriff's  fees,  and  execution  ordered,  and 
same  is  returned,  and  judgment  is  hereby  assigned  to  him 
without  recourse,"  and  signed  as  "Atty.  for  Pltff."  About 
July  14,  1897,  the  defendant  caused  execution  to  issue,  and 
directed  it  levied  on  property  of  plaintiff.  Before  this  was 
done,  however,  the  parties  hereto  agreed  that,  if  plaintiff 
would  raise  for  defendant  $320, — one-half  the  amount  duo 
on  the  judgment, — the  judgment  should  be  satisfied  in  fulL 
This  money  was  raised,  as  will  more  fully  appear  in  the 
opinion,  and  defendant  signed  an  indorsement  on  the  record 
in  these  words :  "Received  the  sum  of  $320  from  Geo.  H. 
-Marshall,  being  settlement  in  full  of  one-half  of  this  judg- 
ment." Shortly  before  the  beginning  of  this  action,  in  1898^ 
the  defendant  ordered  execution  against  plaintiff,  and  this 
suit  was  brought  to  enjoin  issuing  the  same.  Decree  as  prayed^ 
and  defendant  appeals. — Affirmed. 

T.  B,  Snyder  for  appellant. 

Herminghwusen  &  Herminghausen  for  appellee. 

Ladd,  J. — It  may  be  conceded  that  John  A.  Bullard 
became  the  equitable  owner,  at  least,  of  the  judgment,  as  the 
amount  thereof  was  paid  to  the  judgment  plaintiff's  attorney 
upon  the  express  understanding  that  it  should  be  assigned 
to  him.  Thereafter  he  caused  an  execution  to  issue,  and  di- 
rected the  sheriff  to  levy  upon  the  property  of  plaintiff,  one 
of  the  judgment  defendants ;  but  when  the  sheriff  was  about 
to  do  so  Bullard  told  Marshall  if  he  would  raise  and  pay 
one-half  the  judgment  he  would  release  him  therefrom,  and 
would*  give  the  other  to  his  (Bullard's)  mother,  the  other 
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judgment  defendant.  Possibly  the  word  "release"  may  not 
have  been  used,  but  such  was  clearly  the  understanding  of 
the  parties,  though  denied  by  Bullard.  The  latter  knew  at 
the  time  that  ]Marshall  had  no  property  other  than  4  horses 
and  14  pigs,  and  that  this  was  inadequate  to  satisfy  the  debt. 
The  design  was  evidently  that  he  should  raise  money  by  pro- 
curing it  from  another,  he  accordingly  consulted  WillarJ 
Bullard,  advising  him  fully  of  the  circumstances.  It  should 
here  be  noted  the  debt  was  that  of  Mrs.  Bullard,  and  the  lia- 
bility of  Marshall  resulted  from  signing  with  her  as  surety. 
Upon  being  informed  of  the  situation,  she  executed  a  chattel 
mortgage  to  Willard  Bullard,  securing  him  the  payment  of 
the  money  which  he  promised  to  procure.  The  latter,  in  the 
ev«ning  of  the  same  day,  went  to  see  J^ohn  A.  Bullard,  and 
said,  "Marshall  tells  me  you  will  settle  that  judgment  in 
full  if  he  will  raise  you  $320,"  and  was  answered,  "I  did 
tell  him  I  would ;"  and  he  was  then  informed  Willard  Bul- 
lard would  help  Marshall  to  the  money,  and  that  his  (Bul- 
lard's)  mother  would  secure  him  therefor  by  a  chattel  mort- 
gage on  her  personal  property.  Willard  Bullard  borro;ved 
the  necessary  amount  from  one  McCown,  executing  his  indi- 
vidual note  therefor,  and  paid  the  $320  to  the  sheriff.  This 
was  done  in  reliance  on  John  A.  Milliard's  agreement  to  re- 
lease the  judgment  as  against  Marshall.  The  note  to  Mc- 
Cown was  afterwards  paid  by  Mrs.  Bullard.  Shortly  after 
the  above  payment,  Marshall  and  John  Bullard  each  by 
agreement  paid  one-half  of  the  sheriff's  costs.  Being  after 
the  close  of  the  transaction,  this  cannot  be  regarded  as  of 
controlling  importance.  But  see  Harper  v,  Graham,  20 
Ohio,  106;  Baum  v,  Buntyn,  62  Miss.  110;  Mitchell  v. 
Wheaton,  46  Conn.  316  (33  Am.  Rep.  24). 

I.  The  rule  that  an  agreement  to  accept  part  in  satis- 
faction of  the  whole  of  a  liquidated  demand  is  invalid  because 
without  consideration  has  been  declared  too  many  times,  in 
this  state  to  permit  of  reconsideration.  Keller  v.  Strong, 
104  Iowa,  585;  Bryan  v.  Brazil,  52  Iowa,  350;  Works  v. 


Oct  1901]  Marshall  v.  Bullard.  465 

Hershey,  35  Iowa,  340 ;  Myers  v.  Byington,  34  Iowa,  205 ; 
Bea  V.  Owens,  37  Iowa,  262 ;  Sullivan  v.  Finn,  4  G.  Greene, 
544.  But  see  Clayton  v.  Clark,  74  Miss.  499  (21  South. 
Rep.  565,  22  South.  Rep.  189,  37  L.  R.  A.  771,  60  Am.  St. 
Rep.  621),  an  interesting  decision  to  the  contrary.  It  is 
applicable  to  judgment  debts.  Deland  v.  Hiett,  27  Cal.  611 
(87  Am.  Dec.  102)  ;  Fletcher  v.  Wurgler,  97  Ind.  223;  Cob- 
lentz  V.  Manufacturing  Co.,  40  Ark.  180.  If,  however,  such 
an  agreement  is  supported  by  any  new  consideration,  though 
insignificant,  or  technical  merely,  if  valuable,  it  will  be  up- 
held. Thus,  if  a  part  is  to  be  and  is  paid  before  due,  or  at 
a  place  other  than  that  at  which  the  obligor  was  legally  re- 
quired to  pay,  or  if  payment  is  made  in  property,  no  matter 
what  ils  value,  or  by  the  debtor  in  composition  with  his  credi- 
tors generally,  in  which  they  agree  to  accept  less  than  their 
demands,  the  consideration  is  held  to  be  sufficient.  Boyd  v. 
Moats,  75  Iowa,  151 ;  Stoutenberg  v.  Huisman,  93  Iowa, 
213;  Jones  v.  Perkins,  29  Miss.  139  (64  Am.  Dec.  136,  and 
note)  ;  White  v.  Kuntz,  107  K  Y.  518  (14  K  E.  Rep.  423, 
1  Am.  St.  Rep.  886)  ;  T^ery  v.  Levy,  13  How.  345  (14  L. 
Ed.  173).  See  cases  collected  in  note  to  Fuller  v,  Kemp, 
138  ]Sr.  Y.  App.  231  (33  K  E.  Rep.  1034,  20  L.  R.  A.  785)  ; 
and  also  in  1  Cycl.  Law  &  Proc.  323 ;  1  Am.  &  Eng.  Enc. 
Law,  415.  So,  too,  payment  by  a  stranger  to  the  original 
debt  of  a  less  amount  than  due  in  full  satisfaction  has  been 
uniformly  held  to  be  a  good  accord  and  satisfaction,  and  to 
bar  a  subsequent  action  for  the  balance.  Cordon  v.  Moore, 
44  Ark.  349;  Fowler  v.  Smith,  153  Pa.  St.  639  (25  Atl. 
Rep.  744) ;  Clark  v.  Abbott,  53  Minn.  88  (55  K  W.  Rep. 
642,  39  Am.  St.  Rep.  577)  ;  1  Cycl.  Law  &  Proc  325.  In 
Shaw  V.  Clark,  6  Vt.  507  (27  Am.  Dec.  578),  the  debtor  fur- 
nished money  to  another  to  obtain  the  judgment  in  his  name, 
which  he  did,  and  then  discharged  the  defendant  therefrom ; 
and  in  a  suit  for  the  balance  this  was  held  to  be  no  defense. 
"As  the  sum  paid  was  really  the  money  of  the  debtor,  and 
Vol.  114  la— 30 
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paid  over  by  his  agent,  it  is  the  same  as  if  paid  by  himself." 
In  Bunge  v.  Koon,  48  K  Y.  225  (8  Am.  Rep.  546),  the 
compromise  was  to  be  effected  if  the  debtors  could  induce 
their  friends  to  raise  and  loan  them  the  portion  to  be  paid, 
which  was  done;  but  the  court  said:  "The  money,  when 
paid,  was  to  belong,  and  in  fact  did  belong,  to  the  defendants. 
It  was  to  be  paid  and  was  paid  as  their  money.  Suppose  a 
debtor  agreed  to  go  to  work  and  earn  the  money,  or  to  dig 
for  it  in  the  earth,  would  this  furnish  a  new  consideration  to 
uphold  the  agreement  of  the  creditor  to  take  less  than  his 
conceded  due  ?  In  all  cases  an  embarrassed  debtor  must  make 
some  effort  to  procure  the  money  to  make  a  compromise,  but 
no  case  can  be  found  holding  that  the  fact  that  he  had  agreed 
to  make  such  effort  furnishes  any  consideration  to  uphold 
the  compromise.  The  debtor  is  legally  bound  to  pay,  and  it 
is  utterly  indifferent  to  the  creditor  where  he  gets  the  money 
to  do  it.  That  is  a  matter  of  the  debtor,  and  all  his  efforts 
are  expended  in  simply  endeavoring  to  discharge  a  legal  obli- 
gation. Hence  the  fact  that  the  defendants  agreed  to  induce 
their  friends  to  loan  them  the  money,  and  that  they  did  in- 
duce them,  furnishes  no  new  consideration  to  uphold  the  com- 
promise.'' In  Harriman  v.  Ilandman,  12  Gray,  341,  the  cred- 
itor agreed  "that,  if  the  defendant  would  raise  and  pay  plain- 
tiff the  sum  of  twenty  dollars,  he  would  receive  the  same  in 
full  satisfaction  of  his  judgment ;"  but  there  was  nothing  to 
indicate  the  portion  was  to  be  borrowed,  and  it  was  held 
payment  under  such  circumstances  operated  as  no  defense,  as 
the  raising  implied  no  more  than  a  proposition  to  collect  or 
obtain  from  other  funds.  The  facts  of  the  case  at  bar  clearly 
distinguish  it  from  those  cited.  Marshall  had  not  borrowed 
the  money,  as  was  done  in  Bunge  v,  Koon,  and  the  arrange- 
ment for  raising  it  implied  procuring  it  from  another,  as  he 
had  no  other  way  of  obtaining  it,  as  was  known  to  the  owner 
of  the  judgment.  The  money  paid  never  belonged  to  the 
debtor,  but  was  the  property  of  and  paid  by  a  third  party  in 
reliance  on  the  agreement  to  release  plaintiff.    True,  repay- 
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ment  was  secured  by  the  other  judgment  debtor,  but  on  the 
faith  of  this  same  promise.  This,  however,  did  not  affect  the 
title  in  any  way  to  the  money  borrowed  by  said  third  party 
for  the  express  purpose  of  releasing  the  plaintiff  from  liabil- 
ity on  the  judgment.  It  may  be,  as  contended,  that  there 
was  no  consideration  moving  from  plaintiff,  but,  as  the  agree- 
ment contemplated  furnishing  money  by  a  third  party,  and 
it  was  so  furnished,  a  new  consideration  moved  from  said 
third  party  for  his  benefit,  and  the  agreement  will  be  upheld. 
See  Dairy mple  v.  Craig,  149  Mo.  Sup.  345  (50  S.  W.  Rep. 
884) . — Affirmed. 


J.  T.  Hackworth  et  ah.  Appellees,  v.  City  of  Ottumwa,   ^ ,     «| 
The  Assyrian  Asphalt  Company  et  ah.  Appellants.  iiLJ?ii 


A.  H.  Hamilton  et  al,.  Appellants,  v.  The  Same  Defendants. 

Constitutional  Law:  paving  tax:  Frontage  rule.  The  apportion- 
ment of  the  cost  of  a  street  pavement  on  the  abutting  lots  ac- 
cording to  their  frontage,  under  Code  1897,  section  818,  pro- 
viding that  the  cost  of  any  street  improvement  shall  be  as- 
sessed as  a  special  tax  against  the  property  abutting  thereon 
in  proportion  to  the  number  of  lineal  front  feet  of  each  parcel 
so  abutting,  is  not  unconstitutional,  as  taking  property  with- 
out due  process  of  law. 

Appeal  from    Wapello   District    Court, — Hon.  Frank  W, 

ElCHELBERGER,  Judge. 

Friday,  October  4,  1901. 

Suits  in  equity  to  set  aside  and  enjoin  the  collection  of 
certain  special  assessments  levied  against  the  property  of 
plaintiffs  for  the  construction  of  a  pavement  on  a  street  in, 
the  defendant  city.  The  trial  court  sustained  a  demurrer 
to  the  defendants'  answer,  and  defendants  appeal.— iZe- 
versed. 
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W,  H.  C,  Jaques,  City  Solicitor,  for  appellants. 

W.  W.  Epps  for  appellant  Assyrian  Asphalt  Company. 
Work  &  Work  for  appellees. 

Deemer^  J. — This  case  squarely  presents  the  question 
of  the  oonstitutionalitv  of  the  different  sections  of  the  Codo 
of  1897  relating  to  special  assessments  for  paving  streets  and 
alleys.  The  material  parts  of  those  sections  read  as  follows : 
Section  818.  "The  cost  of  making  or  reconstructing  any 
street  improvement  authorized  in  this  chapter,  except  that 
embraced  in  the  preceding  section,  and  that  hereinafter 
provided  to  be  assessed  to  street  railways,  shall  be 
assessed  as  a  special  tax  against  the  property  abut- 
ting thereon  in  proportion  to  the  number  of  lineal  front  feet 
of  each  parcel  so  abutting."  Section  820  requires  that  the 
city  council,  as  a  board  of  public  works,  shall  "ascertain  what 
portion  of  such  costs  thereof,  including  the  costs  of  estimates, 
notices,  inspection  and  preparing  the  assessment  and  plat, 
and  shall  ascertain  what  proportion  of  such  costs  shall  be 
by  law  and  the  ordinance  or  resolution  of  the  city  council, 
imder  which  said  improvement  was  made  or  sewer  con- 
structed, assessable  u}x>n  abutting  property,"  with  the  right 
always  of  an  appeal  therefrom  to  the  chancery  branch  of  the 
district  court,  where  all  equities  between  the  city  and  the 
citizen  can  be  litigated.  Section  823  is  as  follows:  "After 
filing  the  plat  and  schedule,  the  coimcil  shall  give  at  kast  ten 
days'  notice  by  two  publications  in  each  of  the  two  news- 
papers published  in  the  city,  if  there  be  that  nu»mt)er,  other- 
wise in  one,  and  by  handbills  posted  in  conspicuous  placea 
along  the  line  of  such  street  improvement  or  sewer,  that  said 
plat  and  schedule  are  on  file  in  the  oflSce  of  the  clerk,  and 
that  within  twenty  days  after  the  first  publication  all  ob- 
jections thereto,  or  to  the  prior  proceedings,  on  account  of 
errors,  irregularities  or  inequalities,  must  be  made  in  writing 
and  filed  with  the  clerk  and  the  council,  having  heard  such 
objections  and  made  the  necessary  corrections,  shall  then 
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make  tlie  special  assessment  as  shown  in  said  plat  and  sched-. 
nle,  as  corrected  and  approved."  Section  839 ;  "Any  person 
affected  by  the  levy  of  any  special  assessment  provided  for  in 
this  chapter,  may  appeal  therefrom  to  the  district  court  with- 
in ten  days  from  the  date  of  such  levy,  by  serving  written 
notice  thereof  upon  the  mayor  or  clerk,  and  filing  a  bond 
for  costs,  to  be  fixed  and  approved  by  either  of  said  officers. 
Upon  such  appeal  all  questions  touching  the  validity  of  such 
assessment,  or  the  amount  thereof,  and  not  waived  under  the. 
provisions  of  this  chapter,  shall  be  heard  and  determined. 
The  appeal  shall  be  tried  as  an  equitable  action,  and  the  court 
may  make  such  assessment  as  should  have  been  made  or  di- 
rect the  making  of  such  assessment  by  the  council.  The  costs 
of  the  appeal  shall  be  taxed  as  in  other  actions."  In  the 
HacJcworth  Case  all  the  plaintiffs  united  in  a  petition  to  the 
city  council  of  defendant  city  asking  the  council  to  cause 
East  Second  street  in  said  city  to  be  paved  with  asphalt, 
and  pursuant  to  the  petition  the  council  passed  a  resolution 
and  proceeded  to  pave  said  street  as  requested.  None  of  the 
plaintiffs  in  the  Hamilton  Case  petitioned  for  the  pavement, 
as  we  understand  it,  but  on  the  date  of  the  hearing  on  the 
special  assessment  they  joined  in  a  remonstrance  objecting 
to  the  legality  of  the  assessments.  Pursuant  to  the  statutes 
quoted  and  the  ordinances  and  resolutions  of  the  city.  West 
Second  street  was  paved  with  asphalt  by  the  defendant  Assyr- 
ian Asphalt  Company,  and  the  cost  thereof  was  levied  on 
abutting  property  owners  under  the  front-foot  rule.  The 
action  is  to  set  aside  and  cancel  these  assessments. 

The  only  question  made  by  the  demurrer  to  defendants^ 
answer  pleading  the  facts  above  cited,  which  was  sustained 
by  the  trial  court,  it  the  constitutionality  of  the  statutes  pre- 
scribing assessments  under  the  front-foot  rule.  The  plain- 
tiffs are  each  and  all  owners  of  lots  abutting  on  West  Second 
street,  and,  so  far  as  sho^vn,  the  lots  are  similarly  situated 
with  reference  to  the  street,  and  are  equally  valuable.  The 
city  was  divided  into  i)aving  districts,  and  what  are  known  as 
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districts  86,  37,  and  38  were  paved  under  ordinance  and  reso- 
lution of  the  city.  The  validity  of  these  statutes  has  been 
questioned  many  times  in  this  court,  but  we  have  imiformly 
held  that  there  is  nothins:  in  them  which  runs  counter  to  the 
provisions  of  our  fundamental  law.  Without  attempting 
to  cite  all  the  cases,  we  call  attention  to  the  following ;  War- 
ren V.  Henly^  31  Iowa,  31;  City  of  Burlington  v.  Quick',  47 
Iowa,  226;  Amery  v.  City  of  Keokuk,  72  Iowa,  707;  Ford 
V.  Town  of  North  Des  Moines,  80  Iowa,  626;  Farrell  v. 
Manufacturing  Co,,  07  Iowa,  286;  Dewey  r.  City  of  Des 
Moines,  101  Iowa,  416;  Allen  v.  City  of  Davenport,  107 
Iowa,  90.  In  view  of  these  decisions,  nothing  is  to  be  gained 
from  further  diseiission,  as  none  of  us  are  prepared  to  over- 
rule them.  Xo  good  can  result  from  a  discussion  of 
the  nature  of  special  assessments,  or  the  fundamental  differ- 
ence between  such  assessments  and  ordinary  taxation.  That 
there  is  a  difference  we  have  recently  held  in  Chicago,  R,  L 
&  P.  Ry,  Co,  V.  City  of  Ottumwa,  112  Iowa,  300.  But  the 
foundation  of  the  power  to  levy  special  assessments  is  the 
right  of  taxation,  rather  than  the  police  power  or  the  right  of 
eminent  domain.  We  need  not  say  more  on  the  proposition 
that  these  statutes  are  void  under  our  state  constitution. 

II.  The  trial  court,  evidently  following  the  lead  of 
Village  of  Norwood  v.  Balcer,  172  U.  S.  269  (19  Sup.  Ct 
Rep.  187,  43  L.  Ed.  443),  found,  as  many  another  court  had 
done  before,  that  the  acts  were  in  violation  of  the  federal  con- 
stitution, and  therefore  invalid.  That  this  case  seemed,  at 
least  on  casual  reading,  to  justify  such  a  holding,  must  be 
conceded,  but  since  the  case  at  bar  was  tried  the  United 
States  supreme  court  has  sustained  the  validity  of  such  stat- 
utes, and  in  a  carefully  prepared  opinion  distinguished  Vil- 
lage of  Norwood  v.  Baker,  and  held  in  effect  that,  "whether 
the  expense  of  making  such  improvement  [paving]  shall  be 
paid  out  of  the  general  treasurv*  or  be  assessed  upon  the^ 
abutting  propety  or  other  property  specially  benefited,  and, 
if  in  the  latter  mode,  whether  the  assessment  shall  be  upon 
all  property  found  to  be  benefited,  or  alone  upon  the  abut- 
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ters  according  to  frontage,  or  according  to  the  area  of  their 
lots,  is,  according  to  the  present  weight  of  authority,  con- 
sidered to  be  a  question  of  legislative  expediency."  See 
Fretich  v.  Asphalt  Co.,  181  U.  S.  324  (21  Sup.  Ct  Rep. 
625,  45  L.  Ed.  — ).  The  facts  in  the  instant  case  are  so 
similar  to  those  in  the  French  Case  as  to  be  ruled  by  that 
decision ;  and,  as  it  is  the  latest  from  that  final  arbiter  of 
such  disputes,  we  will  not  do  more  than  say  that  the  ma-, 
jority  follow  the  previous  cases  of  Parson  v.  District  of  Co- 
lumbia, 170  U.  S.  45  (18  Sup.  Ct.  Eep.  521,  42  L.  Ed. 
943)  ;  Spencer  v.  Merchant,  125  U.  S.  345  (8  Sup.  Ot.  Rep^ 
921,  31  L.  Ed.  7G3),  and  other  like  cases. 

There  are  other  questions  in  the  case  that  would  be 
worthy  of  notice  were  the  statutes  found  unconstitutional, 
but  as  we  are  not  inclined  to  throw  doubt  on  our  previous 
holdings,  and  are  constrained  to  follow  the  supreme  court 
of  the  United  States  in  its  holding,  we  need  to  do  no  more 
than  add  the  indicated  word. — Reversed. 


Martha  A.  Rector  and  J.  X.  Rector  v.  Ira  Christy, 
Supervisor  of  Road  District  Ko.  1,  Appellant. 

Vacation  of  Highway:  construed.  Where  a  petition  for  the  vaca- 
tion of  a  highway  extending  along  a  township  line  and  across 
a  quarter  section  prays  for  a  change  of  the  portion  through 

1  the  quarter  section,  and  such  cbange  is  ordered,  such  proceed- 
ing does  not  vacate  the  portion  of  the  old  road  along  the  town- 
ship line,  it  appearing  that  such  portion  was  not  rendered  un- 
necessary by  the  alteration. 

Highways:  advebse  possession.  Where  a  highway  extending 
along  a  township  line  and  through  a  quarter  section  is  va- 
cated as  to  the  portion  through  the  section,  and  the  portion 

2  along  the  township  line  is  fenced  by  the  adjacent  owner,  and 
occupied  by  him  adversely  to  any  claim  of  the  public  for  ten 
years,  the  public  is  barred  from  asserting  any  claim  thereto. 

Appeal  from  Davis  District  Court. — Ho2f.  M.  A.  Roberts, 

Judge. 
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Fkiday,  Octobek  4,  1901. 

Plaintiffs,  claiming  that  part  o£  a  certain  established 
public  liigliway  across  their  land  had  been  vacated  and  aban- 
doned, inclosed  the  same,  by  a  fence,  with  their  land.  The 
road  supervisor,  claiming  that  part  of  said  highway  had  not 
been  vacated  nor  abandoned,  gave  notice  to  the  plaintiff  to 
remove  said  fence,  and,  they  failing  to  do  so,  he  was  about 
to  remove  the  same,  whereupon  this  action  was  brought  to 
perpetually  enjoin  him  from  doing  so.  Upon  final  hearing 
decree  was  rendered  making  the  temporary  injunction 
theretofore  granted  perpetual,  with  judgment  for  costs 
against  the  defendant.     Defendant  appeals. — Affirmed. 

Rominger  <£-  Bominger  for  appellant, 

H.  C.  Taylor  for  appellees. 

Given,  C.  J. — The  following  is  a  correct  plat  of  the 
place  in  question: 
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The  public  highway  existed  from  A  to  0  by  way  of  E 
and  D  February  5,  1880,  T.  J.  Dunlavey  and  26  others  pe- 
titioned the  board  of  supervisors  for  a  change  of  said  high- 
way so  as  to  run  from  A  to  C  »by  way  of  B ;  "  also  to  vacate 
that  portion  of  the  public  highway  that  runs  in  an  angling  di- 
rection across  the  northeast  quarter  of  the  northeast  quarter 
of  section  3,  township  69,  range  13  west'^  A  commissioner 
was  appointed,  and  reported,  "I  would  respectfully  recom- 
mend that  said  change  and  vacation  be  made."  Notice  was 
given  "to  whom  it  may  concern"  of  the  pendency  of  said  pe- 
tition, and  of  what  was  asked  therein.  There  being  no  objec- 
tions, and  no  claims  for  damages,  it  was,  on  March  9,  1880, 
ordered  that  the  change  as  above  petitioned  for  be  established 
on  payment  of  the  costs  herein  made,"  and  soon  thereafter  the 
highway  was  opened  from  A  to  C  by  way  of  B,  and  has  ever 
since  been  used  as  such.  The  old  road  from  E  to  C,  by  way 
of  D,  was  inclosed  with  the  land  of  Dunlavey,  through  which 
it  ran. 

I.  The  first  contention  is  whether  that  part  of  the  orig- 
inal road  upon  the  township  line  from  A  to  E  was  vacated 
by  this  action  of  the  board  of  supervisors.  The  petition  of 
Dunlavey  and  others  asked  a  change  of  the  road  as  was  made 
from  A  by  way  of  B  to  C ;  "also  to  vacate  that  portion  of  the 
public  highway  that  runs  in  an  angling  direction  across  the 
northeast  quarter  of  the  northeast  quarter  of  section  3,  town- 
ship 69,  range  1^  west."  It  will  be  observed  that  this  does 
not  include  that  part  of  the  township  line  from  A  to  E.  It 
does  not  appear  that  there  was  an  established  road  on  the 
township  line,  either  east  from  A  or  west  from  E,  but  it 
does  appear  that  there  was  considerable  travel  on  that  line 
east  and  west  of  these  points.  Mr.  Dunlavey  testified  that  h^ 
did  not  intend  to  ask  in  the  petition  that  any  part  of  the 
old  road  should  be  vacated,  except  that  part  angling  though 
'his  land.  The  report  and  recommendation  of  the  commis- 
sioner and  the  notice  followed  the  language  of  the  petition 
as  to  change  and  vacation,  and  the  final  order  was  "that  the 


474  Rector  v.  Christy.  [114  Iowa 

change  as  above  petitioned  for  be  established  was 
not  only  a  re-location,  but  also  a  vacation,  of  the 
part  that  ran  in  an  angling  direction  across  Dun- 
lavey's  land.  It  was  surely  the  intention  not  only 
to  re-locate,  but  also  to  vacate,  as  asked  by  the  petition ;  but 
there  was  no  intention  or  authority  to  extend  the  re-location 
or  vacation  beyond  that  asked.  Appellees'  counsel  quotes, 
from  Bennett  v.  Clemente,  6  Allen,  10 :  "The  alteration  of 
the  old  road  involves  the  discontinuance  of  that  part  of  it 
which  is  altered,  and  under  the  citation  to  alter  a  road  it  is 
competent  to  discontinue  the  portion  rendered  unecessary  by 
the  alteration."  The  part  of  the  old  road  in  dispute  was  not 
rendered  unnecessary  by  the  alteration.  It  was  necessary  to 
afford  access  to  Onstott's  land  and  for  travel  on  the  town- 
ship line.  There  is  no  inconsistency  in  the  existence  of  the 
new  and  this  part  of  the  old  road.  They  quote  from  Brook 
V.  Horton,  68  Cal.  554  (10  Pac.  Rep.  204)  as  follows:  ''It 
has  been  held  in  Massachusetts,  and,  we  think,  must  be  held 
here,  that  an  alteration,  by  competent  authority,  of  the  exist- 
ing road  or  way,  is  a  discontinuance  of  those  portions  of  the 
way  which  do  not  come  within  the  newly-assigned  limits, 
and  no  special  order  of  discontinuance  is  necessary."  This 
reasoning  applies  to  that  part  of  the  road  on  the  lands  of 
'Dunlavey,  but  not  to  the  part  in  question-  State  v.  Reesa, 
51)  Wis.  106  (17  X.  W.  Rep.  873),  is  also  cited  to  the  effect 
that  it  follows  from  an  alteration  that  the  part  of  the  old 
road  hereby  rendered  unnecessary  is  discontinued.  Applying 
this  rule,  we  think  it  must  be  said,  under  the  facts  before  us, 
that  the  part  of  the  old  road  in  question  was  not  rendered 
unnecessary  by  the  alteration,  and  was  not  vacated  by  the 
proceedings  before  the  board  of  supervisors. 

II.     We  now  inquire  w^hether  there  was  an  abandon- 
ment of  the  part  of  the  road  in  question ;  or,  in  other  words, 
whether,  by  reason  of  plaintiff's  occupation,  the  pub- 
2  lie  is  barred  from  now  asserting  a  right  therein.  '^Ad- 

verse possession  should  continue  for  ten  years  by  anal- 
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^gy  of  the  statute  of  limitations.  Then  it  should  be  shown 
that  there  was  a  total  abandonment  of  the  road  for  at  least 
ii  period  of  ten  years."  Davies  v.  Huebner,  45  Iowa,  574. 
In  Orr  v.  O'Brien,  77  Iowa,  253,  we  said:  "This  court 
holds  that  there  are  cases  where  the  non-user  has  continued 
for  such  a  length  of  time,  and  private  rights  of  such  a  char- 
acter have-  been  acquired  by  a  long-continued  adverse  posses- 
sion, and  the  consequent  transfer  of  land  by  purchase  and 
sale,  that  justice  demands  the  public  should  be  estopped  from 
asserting  the  right  to  open  the  highway.  The  first  r^uisit© 
to  establish  such  an  estoppel  should  be  that  the  adverse  posr 
session  should  continue  for  more  than  ten  years  by  analogy 
to  the  statute  of  limitations.  Then  it  should  be  shown  that 
there  was  a  total  abandonment  of  the  road  for  a  period  of  at 
least  ten  years.  In  the  case  at  bar  there  was  an  entire  non- 
usage  of  that  portion  of  the  road  in  controversy  from  the  year 
1864  to  the  present,  and  actual,  open,  notorious,  and  adverse 
holding  of  possession  by  the  defendant  and  her  devisor  for 
«nore  than  ten  years.  Under  these  circumstances  we  be- 
lio\^e  the  public  should  be  estopped  from  claiming  any  right 
in  the  part  of  the  line  thus  inclosed,  and  that  the  defendant 
has  a  right  to  extend  her  fences  to  the  hindrance  of 
travel  over  the  adjacent  lands."  The  order  of  the  board 
of  supervisors  was  made  May  11,  1880,  the  defendant's 
notice  to  remove  the  fences  within  30  days  was  given  July 
16,  1898,  and  this  action  was  begun  August  28,  1898.  A 
large  number  of  witnesses  were  examined  as  to  the  time  when 
the  plaintiffs  built  their  fence,  some  testifying  that  it  was 
in  1888,  and  others  that  it  was  in  1889 ;  many  of  them  giving 
reasons  for  fixing  the  time  they  did.  The  fence  was  main- 
tained continuously  from  the  time  it  was  built,  and  from 
that  time  the  plaintiffs  occupied  openly,  notoriously,  and  ad- 
versely to  any  claim  of  the  public,  and  the  public  did  nothing 
in  the  way  of  asserting  any  right  to  the  old  road  from  A  to 
E.  We  should  not  take  space  to  here  sumonarize  or  discuss 
this  volume  of  testimony.    It  is  sufficient  to  say  that  after 
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Sherwij^^  J. — The  plaintiff  was  burned  by  the  explo- 
sion of  gasoline  which  she  was  using  for  starting  a  fire,  sup- 
posing it  to  be  kerosene  oil.  She  was  at  that  time  about  15 
years  of  age,  a  member  of  her  father's  family,  and  assist- 
ing in  the  general  housework.  A  short  time  before  she  was 
injured,  her  father  went  to  the  defendants  store  with  a  jug, 
which  he  testified  he  directed  the  clerk  to  fill  with  kerosene 
oil.    As  a  matter  of  fact,  undisputed,  the  clerk  filled  it  wjth 

gasoline,  and  did  not  label  it  as  required  'by  statute 
1  (section  2505).     The  jug  was  taken  home  by  the 

father,  and  the  plaintiff,  supposing  that  it  contained 
kerosene  oil,  ,poured  some  of  its  contents  into  a  small  can, 
and  from  there  into  the  stova  She  then  lit  it,  when  it  ex- 
ploded, and  set  fire  to  her  clothing.  The  evidence  is  con- 
flicting whether  the  father  ordered  gasoline  or  kerosene.  The 
defendant  claims  he  ordered  gasoline.  But,  as  we  view  the 
matter,  it  does  not  materially  affect  this  case  one  way  or  thoj 
other.  Section  2505  of  the  Code  provides  that  "no  gasoline, 
shall  be  sold,  given  away  or  delivered  to  any  person  in  this 
state  until  the  package,  cask,  barrel  or  vessel  containing  the 
same  shall  be  marked  'gasoline.'  "  This  statute  is  evidently 
for  the  protection  of  all  persons  in  the  state.  It  is  to  warn 
all  that  the  substance  they  are  handling  is  dangerous,  and  that 
its  use  requires  extreme  care.  If  the  plaintiff's  father  had 
been  injured  by  the  use  of  the  gasoline,  it  would  then  be  ma- 
terial perhaps  to  inquire  whether  he  ordered  gasoline  or  ker- 
osene; for,  if  he  knew  what  the  jug  contained,  the  failure  to 
label  it  would  probably  not  constitute  negligence  as  to  him, 
But  we  have  no  such  case,  for  it  is  absolutely  beyond  dispute 
in  the  record  that  the  plaintiff  herself  had  no  knowledge  that 
she  was  using  gasoline,  and,  further,  that  the  jug  she  took  it 
from  was  one  which  was  used  for  kerosene,  and  for  that 
alona  As  to  her,  then,  the  failure  to  label  the  jug  as  re- 
quired by  law  was  negligence  per  se  because  it  was  a  viola- 
tion of  a  statutory  requirement  that  it  be  marked  "gasoline'^ 
before  delivery  to  any  person.    Dodge  v.  Railway  Co,,  34 


478  Mentzer  v.  Marion  County.         [114  Iowa 

Iowa,  279;  Ford  v  Railway  Co.,  91  Iowa,  179;  Tobey  v. 
Railway  Co,,  94  Iowa,  256;  1  Shearman  &  Redfield  X^li- 

gence,  section  13.    The  trial  court  instructed  the  jury 
2  on  the  theory  that,  if  the  father  knew  that  the  ]\xg 

contained  gasoline,  and  was  negligent  in  per- 
mitting the  plaintiff  to  use  it,  or  in  not  informing 
her  of  the  fact,  such  negligence  on  his  part 
wojild  defeat  her  recovery.  In  so  instructing  there 
is  erroY.  It  has  long  been  the  settled  law  of  this 
state  that  the  negligence  of  the  parents  cannot  be  imputed 
to  the  child.  Wymore  v.  Mahaska  County,  78  Iowa,  396; 
Bradshaw  v.  Frazier,  113  Iowa,  579.  Whatever  diversity  of 
opinion  there  may  formerly  have  been  among  the  courts  on 
this  question,  it  is  now  apparent  that  the  tendency  of  modem 
decisions  is  in  line  with  this  holding.  See  1  Shearman  & 
Bedfield  Negligence  (5th  Ed.)  section  78.  Instructions  1^ 
3,  and  4  asked  by  the  plaintiff  are  in  accord  with  this  hold- 
ing, and  should  have  been  given.  For  the  error  pointed  out^ 
the  judgment  is  reversed. 


James  F.  Mentzer^  Appellant,  v.  Marion  County,  Iowa^ 

t 

Sheriffs:  comfensatioi?  of  deputy.  Under  Acts  Twenty-fifth  Gen- 
eral Assembly  1896,  chapter  75,  section  3,  providing  that  each 
sheriff  shall  be  allowed  a  deputy,  whose  salary  shall  be  fixed 
by  the  board  of  supervisors,  a  sheriff  of  a  county  not  contain- 
ing 28,000  inhabitants,  who  was  not,  therefore,  a  salaried  offi- 
cer, was  entitled  to  an  allowance  for  a  deputy,  though  Code,. 
1873,  section  771,  prescribes  that  when  a  county  officer  receiv- 
ing a  salary  Is  compelled  by  business  pressure  to  employ  a 
deputy  the  board  of  supervisors  may  make  a  reasonable  allow- 
ance to  such  deputy. 

^Appeal    from    Marion    District    Court. — Hon.  James  D* 

Gamble,  Judge. 
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Saturday,  October  5,  1901. 

• 

Action  in  two  counts.  In  the  first  the  plaintiflF  alleges 
that  during  the  years  1896-97  he  was  sheriff  of  Mnrioa 
county ;  that  he  appointed  one  George  C.  Inlow  his  deputy ; 
that  the  appointment  was  approved  by  the  board  of  supervis- 
ors; that  Inlow  held  no  other  office,  and  that  he  qualified 
and  served  as  such  deputy  during  said  years ;  that  prior  to, 
June  6,  1898,  plaintiff  paid  him  a  salary  for  said  services  of 
$1,000,  and  filed  his  claim  therefor  with  the  auditor,  and, 
that  the  board  of  supervisors  refused  to  allow  any  part  there- 
of;  whereof  plaintiff  asks  judgment  for  $1,000.  In  the 
second  count  he  makes  the  same  allegations,  and  further 
avers  that  the  services  were  of  the  reasonable  value  of  $500 
a  year;  that  the  defendant  refuses  to  pay  the  same;  that, 
after  the  8a^le  was  due,  said  Inlow,  in  consideration  of 
$1,000,  paid  to  him  by  plaintiff  assigned  said  claim  to  plain- 
tiff, and  that  he  now  is  the  owner  thereof.  He  asks  to  re- 
cover $1,000,  with  interest.  Defendant  demurred  to  the  pe- 
tition on  the  ground  that  the  facts  set  forth  do  not  entitle 
plaintiff  to  the  relief  demanded,  in  this:  "(1)  That  there 
is  no  authority  of  law  for  the  payment  of  salary  or  hire  to 
deputy  sheriffs,  in  counties  having  a  population  of  less  than 
28,000,  by  the  board  of  supervisors.  (2)  There  is  no  author- 
ity of  law  for  the  payment  of  salary  or  hire  of  deputy  sheriffs 
to  the  sheriff  in  counties  having  a  population  of  less  than 
28,000,  by  the  board  of  supervisors."  .The  demurrer  was 
sustained,  and,  plaintiff  electing  to  stand  on  his  petition, 
judgment  was  rendered  against  him,  from  which  he  appeals* 
— Reversed. 

Einkead,  Menizer  &  Granger  for  appellant. 

W.  A.  Stone  for  appellee. 

GrvBir,  0.  J. — ^It  is  conceded  that  plaintiff  may  main- 
lain  this  action  if  recovery  may  be  had  thereunder.    It  will 
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be  observed  that  the  services  for  which  a  recovery  is  sought 
were  rendered  during  the  years  1896  and  1897;  therefore 
it  is  to  the  statute  then  in  force  that  we  refer.    Section  771 
of  the  Code  of  1873  provided:    "When  a  county  officer  re- 
ceiving a  salary  is  compelled  by  the  pressure  of  the  business 
of  his  office  to  employ  a  deputy  the  board  of  supervisors  may 
make  a  reasonable  allowance  to  such  deputy."     Chapter  75 
of  the  Acts  of  the  Twenty-fifth  General  Assembly,  which 
took  effect  January  1,  1896,  and  remained  in  force  until  the 
adoption  of  the  Code  of  1897,  provides  in  substance  as  fol- 
lows:    Section  1  requires  all  sheriffs  to  report  quarterly, 
under  oath,  all  fees  charged  or  taxed  and  all  fees  collected 
by  them  or  their  deputies,  including  fees  for  which  the  coun- 
ty is  liable,  except  dieting  prisoners ;  and  that  annual  settle- 
ment be  made  witb  the  board  on  the  first  Monday  in  January 
of  each  year.  Section  2  requires  that  sheriffs  in  counties  hav- 
ing a  population  of  more  than  28,000  and  less  than  45,000 
shall  pay  to  the  county  treasury  all  fees  in  excess  of  $2,300 
per  annum,  and  any  counties  having  a  population  of  more 
than  45,000  all  fees  in  excess  of  $3,000  per  annum;  "also 
a    statement    of    all    expenses    actually    and    necessarily 
paid    in    serving    a    process    in    criminal    cases,"    which 
amount    shall    be    allowed    and    paid    out    of    the    county 
treasury.      "The     fees     retained     by     the     sheriff     under 
the    provisions    of    this    act    shall  be  in  full  compensation 
for  all  services."     Section  3  is  as  follows:     "Each  sheriff 
shall  be  allowed  a  deputy  whose  salary  shall  be  fixed  by  the 
board  of  supervisors  of  his  county,  not  exceeding  $1,000  per 
annum ;  and  provided  further,  that  such  board  of  supervisors 
may  allow  more  than  one  deputy  at  a  salary  not  exceeding 
$1,000  per  annum  each,  when  they  shall  deem  the  same  nec- 
essary." It  is  conceded  that  the  population  of  Marion  county 
was  less  than  28,000.    The  claim  of  appellee  is  that  this  sher- 
iff was  not  a  salaried  officer,  and  therefore  not  entitled  to  an 
allowance  for  a  deputy  under  said  section  771.     Appellant 
contends  that  he  was  entitled  to  a  deputy  at  a  sfilary  to  be 
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fixed  by  the  board  of  supervisors,  under  said  section  3, 
whether  or  not  he  was  a  salaried  officer,  and  regardless  of  the 
population  of  the  county.  Said  chapter  75  is  entitled  "An  act 
providing  for  limiting  the  compensation  of  sheriffs  and  their 
deputies."  We  have  seen  that  it  does  limit  the  compensation 
of  sheriffs  and  their  deputies.  As  to  deputies  it  is  provided 
that  their  salary  shall  not  exceed  $1,000  per  annum.  Said 
section  3  is  without  qualification  either  as  to  the  class  of 
sheriffs  to  whom  or  the  counties  in  which  deputy  sheriffs 
shall  be  allowed.  It  says:  "Each  sheriff  shall  be  allowed 
a  deputy,"  and  we  see  nothing  in  the  title  nor  in  the  act  to 
warrant  ingrafting  a  qualification  on  said  section.  We  think 
that  plaintiff  was  entitled  to  be  allowed  a  deputy  during 
said  years,  and  that  he  is  entitled  to  recover  therefor  upon 
establishing  the  allegations  of  the  petition.  It  follows  from, 
this  conclusion  that  the  demurrer  should  have  been  overruled. 
— ^Reversed. 


Gertrude  B.  Thompson  v.  People's  Building,  Loan  and 

Investment  Company,  Appellant 

Principal  and  Agent:      undisclosed  principal:     Recovery  of  over- 
payments.   Where  an  investment  company  made  a  loan  for  a 

1  third   party  to  the  plaintiff,   who   supposed   she   was   dealing 

2  only  with  the  oompany,  and  that  the  money  was  furnished  by 
it.  the  company,  having  acted  for  an  undisclosed  principal, 
will  be  liable  for  overpayments  made  by  the  plaintiff. 

"Who  may  svk  to  recover  overpayments.     The  grantor  has  suffl- 

3  ciont  interest  to  maintain  an  action  to  recover  overpayments 

4  made  by  the  grantee  on  a  mortgage  on  the  property  for  the  ben- 
efit of  the  grantor. 

Deed  Held  Mortgage.    Where  the  grantee  of  a  deed  agreed  to  re- 

3  convey  the  property  on  the  payment  of  a  certain  sum  by  the 
grantor  and  all  the  expenses  of  maintaining  the  property  and 

4  the  grantee  was  prevented  from  selling  the  same  except  on 
three  month's  notice  to  the  grantor  the  deed  will  be  deemed 
a  mortgage. 

Vol.  114  la— 31 
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Appeal  from  Woodbury  District  Court. — ^How.  GEOEaE  W. 

Wakefield,  Judge. 

Saturday^  October  5,  1901. 

'Action  at  law  to  recover  an  overpayment,  made  by  mis- 
take, on  a  mortgage  loan.  Defendant  puts  in  issue  the  fact 
of  overpayment,  and  by  counterclaim  seeks  to  recover  a  sum 
returned  to  plaintiff  on  her  claim.  There  was  a  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. — Affirmed^ 

Marks  &  Motdd  for  appellant. 

C.  P.  Bovrnum  and  J,  C,  McConhey  for  appollea 

Waterman,  J. — The  material  portions  of  plaintiff's 
petition  are  as  follows:  "That  on  or  about  the  year  1888  it 
[defendant]  executed  and  delivered  to  this  plaintiff  its  cer- 
tain certificate  ceitifying  that  she  was  the  owner  of  twenty 
shares  of  stock  in  said  company  of  the  par  value  of  $100 
per  share.  That  at  or  about  the  time  of  the  execu- 
1  tion  of  said  certificate  she  borrowed  the  sum  of  $1,500, 

as  she  supposed,  from  said  defendant  company.  That 
in  truth  and  in  fact  the  said  $1,500  was  not  loaned  by  said 
defendant  company  at  all,  but  by  a  third  party,  who  made 
use  of  said  defendant  company  to  act  as  his  trustee  to  re- 
ceive payments  on  said  loan  in  monthly  installments  at  the 
regular  rates  that  were  charged  the  bona  fide  loans  of  the  said 
company.  That  the  said  trust  was  accepted  by  the  said  com- 
pany through  action  of  its  several  secretaries  up  to  the  time 
of  the  appointment  of  its  present  secretary,  W.  E.  True,  and 
the  money  paid  in  on  installments  as  aforesaid  was  regularly 
turned  over  to  the  use  of  the  said  third  party  imtil  the  said 
$1,500  loan  was  paid  in  full,  together  with  all  accrued  in- 
terest thereon.  That,  subsequent  to  the  payment  of  the  note 
as  aforesaid,  this  defendant  continued  to  receive  installments, 
to  be  applied,  as  was  supposed  by  this  plaintiff,  on  the  pay-^ 
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ment  of  the  aforesaid  twenty  shares  of  stock  and  the  liquida- 
tion of  the  said  $1,500  loan,  until  the  sum  of  $360  had  been 
paid  over  and  aibove  the  amount  applied  to  the  liquidation 
of  said  loan.  That  the  said  defendant  has  paid  to  this  plain- 
tiff on  the  money  so  collected  the  sum  of  $200.  That  there  is 
still  due  the  sum  of  $160,  no  part  of  which  has  been  paid." 
Defendant  answers,  averring  that  it  made  the  loan  to  plain-, 
tiff ;  that  no  overpayment  was  made ;  and  by  counterclaim  it 
seeks  to  recover  the  $200  returned  to  plaintiff  on  the  ground, 
that  its  secretary,  by  whom  such  payment  was  made,  had  no 
authority  to  make  the  same.  The  undisputed  testimony 
shows  that  plaintiff  was  the  owner  of  certain  real  estate  in 
South  Dakota.  Her  husband  was  indebted  to  one  W.  E. 
Higman.  Higman  offered  to  procure  a  loan  from  defendant 
association  on  plaintiff's  real  estate,  to  enable  her  to  pay  this 
indebtedness  of  her  husband,  assuring  her  that  if  she  entered 
the  1889  series,  and  made  the  back  payments,  her  stock 
would  mature  and  the  loan  be  paid  in  five  years.  Plaintiff 
accepted  this  proposition,  and  made  her  noie  and  mortgage 
to  defendant  for  the  simi  of  $1,500.  Defendant  association 
issued  plaintiff  a  certificate  for  20  shares  of  its  stock  at  the 
par  value  of  $100  each.  This  certificate  it  retained.  The 
note  bore  interest  at  7  per  cent,  per  annum.  The 
mortgage  provided,  in  addition,  for  the  payment  of  certain 
premiums,  fines,  and  penalties.  As  a  matter  of  fact,  plain- 
tiff was  never  recognized  as  a  member  of  defendant  associa- 
tion. The  part  which  it  took  in  the  transaction  was  as  agent 
for  Higman,  to  enable  him  to  collect  his  debt  against  her 
husband.  The  money  borrowed  was  advanced  by  Higman,^ 
and  no  part  of  the  payments  received  was  applied  on  stock, 
but  all  such  payments  were  turned  over  to  Higman  to  be 
applied  on  the  note.  The  verdict  of  the  jury  fixed  the 
amount  of  plaintiff's  indebtedness,  according  to  the  terms  of 
the  note,  at  $1,500,  plus  7  per  cent,  interest  This,  we  think, 
was  correct.  On  this  basis  there  was  an  overpayment  in  all 
of  $360.    Deducting  from  this  the  $200  already  paid  plain- 
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tiff,  and  adding  6  per  cent,   interest,   and  we  obtain  the 
amount  of  the  verdict  rendered,  $168.80.     As  de- 

2  .  f endant  was  acting  in  this  matter  as  agent  for  an 

undisclosed  principal,  it  is  liable  to  plaintiff.  Stev- 
enson V.  Polk,  71  Iowa,  278 ;  Blackrrwre  v,  Fairbanks,  79 
Iowa,  282. 

II.  Another  defense  interposed  is  that,  even  if  there 
was  an  overpayment,  and  defendant  is  liable  to  some  person 
therefor,  it  is  not  to  plaintiff.     This  position  has  support, 

if  at  all  in  the  following  facts :     One  Henry  Muttle- 

3  bury  held  a  second  mortgage  on  this  property.     In 
August,  1893,  plaintiff  made  him  a  deed  therefor, 

taking  from  him  a  written  agreement,  the  material  parts  of 
which  are  as  follows:  "I,  Henry  ^uttlebury,  of  Buffalo 
Gap,  Custer  county,  South  Dakota,  party  of  the  first  part, 
for  myself,  my  heirs,  and  assigns,  in  consideration  of  the 
premises' and  on  the  payment  of  the  moneys  and  the  perform- 
ance of  the  conditions  hereinafter  mentioned,  do  hereby  cov- 
enant, promise,  and  agree  to  and  with  Gertrude  B.  Thomp- 
son, of  Sandwich,  De  Kalb  county,  Illinois,  party  of  the 
second  part,  to  sell  and  convey  to  Del  B.  Thompson,  of  Sand- 
wich, De  Kalb  county,  Illinois,  his  heirs  or  assigns,  by  a 
good  and  sufficient  deed  of  warranty  free  from  all  incimi- 
brances,  the  following  described  premises,  situated  in  Buffalo 
Gap,  South  Dakota,  and  described  as  follows,  to  wit:  *  * 
*  The  conditions  upon  which  the  above  covenants  and 
promises  are  made  are  that  the  said  party  of  the  second  part, 
her  heirs  or  assigns,  shall,  on  or  before  the  first  day  of  Sep- 
tember, A.  D.  1897,  pay  to  the  said  party  of  the  first  part, 
bis  heirs  or  assigns,  the  sum  of  $300,  and  shall  also  on  or 
before  said  date  refund  to  him,  the  said  party  of  the  first 
part,  all  taxes,  assessments,  and  insurance  on  said  premises 
paid  by  him,  and  the  cost  of  all  repairs  necessarily  made  on 
the  buildings  thereon  subsequent  to  September  1,  1893, 
and  shall  also  pay  the  amount  of  all  moneys  paid  by  the  said 
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party  of  the  first  part  necessary  to  pay  off  and  discharge,  ac- 
cording to  the  terms  and  conditions  thereof,  a  certain  mort- 
gage on  said  premises  held  by  the  People's  Building,  Loan 
and  Investment  Company,  of  Sioux  City,  Iowa,  together  with 
interest  at  the  rate  of  twelve  per  cent  per  annum  on  all 
the  obligations  mentioned  above.  The  $300  to  draw  interest 
from  March  29th,  1893,  and  all  others  from  the  time  the 
money  was  paid  out  by  the  said  party  of  the  first  part.  And 
the  said  party  of  the  first  part  agrees  to  assume  all  of  the 
above  obligations  for  taxes,  assessments,  insurance,  and  re- 
pairs, and  said  mortgage,  and  to  meet  the  same  as  they  shall 
severally  become  due.  And  the  said  party  of  the  first  part 
agrees  to  keep  a  true  and  full  account  of  all  money  so  paid  out 
by  him  on  accoimt  of  said  premises  as  above  specified,  and 
also  of  all  money  received  by  him  as  rent  for  said  premises, 
and  to  apply  the  same,  first,  in  liquidation  of  the  money 
so  paid  out  by  him  as  above  provided,  and  then  of  the  said 
sum  of  $300,  and  to  render  a  full  and  true  statement  of 
debits  and  credits,  under  the  provisions  of  this  agreement, 
to  the  party  of  the  second  part,  from  time  to  time,  on  reason- 
able notice  and  request.  The  party  of  the  first  part  shall  have 
the  right  to  sell  the  above-described  premises  if,  upon  three 
months'  notice,  the  party  of  the  second  part  fail  to  pay  him 
the  ffiMn  of  $300.  If  such  sale  'be  made,  the  party  of  the  first 
part  shall  pay  to  the  party  of  the  second  part  all  money  re- 
ceived in  excess  of  the  obligations  mentioned  above:  pro- 
vided, however,  that  this  provision  does  not  extend  to  his 
heirs  or  assigns.  In  the  event  of  the  failure  to  comply  with 
the  terms  hereof  by  the  said  party  of  the  second  part,  the 
party  of  the  first  part  shall  be  released  from  all  obligation, 
in  law  or  equity,  to  convey  said  property  to  the  said  Del  B. 
Tliompson,  who,  together  with  the  said  party  of  the  second 
part,  shall  forfeit  all  right  thereto."  After  July,  1S93, 
Muttlebury  made  the  payments  on  defendant's  mortgaga  It 
is  the  theory  of  defendant  that  Muttlebury  was  the  owner  of 
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the  real  estate,   and  the  portion  of  overpayment  if  any, 
still  in  its  possession,  belongs  to  him,  and  plaintiff  has 
i  no  ri^^ht  of  action  therefor.     A  deed  with  a  defeas- 

ance is,  in  effect^  only  a  mortgage.  Haggerty  v. 
'Brower,  105  Iowa,  395 ;  Vennum  v.  Babcock,  13  Iowa,  194; 
Chase  V.  Abbott,  20  Iowa,  154.  This  was  not  a  sale  absolute 
with  an  option  of  re-purchase  by  Del  B.  Thompson,  for  Ger- 
trude B.  Thompson,  the  grantor,  is  recognized  by  the  instru- 
ment of  defeasance  as  retaining  rights  in  the  real  estate  after 
the  making  of  the  deed.  It  is  she  who  is  to  make  the  pay- 
ments to  redeem  the  title.  It  is  she  upon  whom  Muttlebury 
must  serve  notice  before  he  has  a  right  to  sell  the  land.  If 
this  transaction  was,  as  we  hold,  a  mortgage  to  Muttlebury, 
then  payments  made  by  him  were  for  the  benefit  of  plaintiff, 
and  she  can  recover  them.  Muttlebury  was  seeking  to  pay 
off  this  prior  lien  under  the  contract  with  plaintiff.  Ho 
paid  what  appeared  to  be  due  by  the  terms  of  defendant's 
mortgage.  Doubtless,  as  against  plaintiff,  he  would  have 
a  lien  for  the  amount  so  paid.  This  being  true,  it  follows, 
of  course,  that  plaintiff's  remedy  is  against  defendant. 

Some  rulings  on  evidence  are  complained  of.  It  is  suffi- 
cient to  say  that  we  find  among  them  no  prejudicial  error. 
The  judgment  of  the  district  court  is  correct — ^Affirmed. 


-      ^  F.  P.  Bbeweb,  Apellant,  v.  A.  A.  Hugo  et  dl. 
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114    486l     ^ult  to  Recover    Price  for  Building    Done:    Evn)ENCE:     Erroneous 
^^^    ^^^1  dismissal  of  petition,    A  contractor  sued  to  recover  the  build- 

ing price  of  a  house  both  on  specific  contract  and  a  quantum 
merit  and  to  foreclose  a  mechanic's  lien.  His  evidence  showed 
the  making  of  the  contract,  that  1 250  of  the  price  agreed  on 
1  remained  unpaid,  that  certain  items  of  work  claimed  as  ex- 
tras were  so,  and  the  value  of  the  other  items  admitted  by  de- 
fendant to  be  extras.  Held,  that  it  was  error  to  dismiss  the 
petition  on  the  merits,  as  the  evidence  showed  plaintift  was  en- 
titled to  Judgment  in  some  amount. 
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Equity  Suit  Based  on  Foreclosure:  bevebsal  and  remand.  Where 
a  Judgment  dismissing  on  the  merits  the  complaint  of  a  con- 
tractor for  the  price  of  a  house  and  to  foreclose  a  mechanic's 
lien  is  reversed  on  appeal,  the  appellate  court  will  not  enter 
2  judgment  for  the  amount  due  plaintiff  on  the  ground  that  the 
case  is  in  equity  it  being  in  equity  only  because  a  foreclosure 
is  asked,  but  will  remand  the  cause  for  a  retrial. 
• 

^Appeal  from  Mahaska  District  Court. — ^Hon.  A.  R.  DbweYj^, 

Judge. 

Monday,  Octobeb  7,  1901. 

Action  in  equity  in  two  counts.  In  the  first  the  plain- 
liff  sets  out  a  written  contract  with  A.  A.  Hugg,  whereby  he 
was  to  erect  for  him  in  a  workmanlike  manner,  and  accord- 
ing to  certain  plans  and  specifications,  a  dwelling  house  for 
the  consideration  of  $1,500.  Plaintiff  alleges  that  he  has 
fully  performed  said  contract,  except  as  to  one  coat  of  paint, 
as  to  which  it  was  agreed  that,  owing  to  dust  and  flies  at  the 
time  he  finished  the  house,  it  should  not  be  put  on,  and  that 
$25  should  be  deducted  from  the  contract  price  on  that  ac- 
count. He  alleges  that  many  changes  and  alterations  were 
made  and  extra  work  done  by  direction  of  the  defendants  to 
the  amount  of  $95.55,  and  that  there  is  due  and 
unpaid  on  said  contract  and  for  said  extras  a 
balance  of  $345.55,  for  which  he  asked  judgment 
and  foreclosure  of  his  mechanic's  lien.  In  the  sec- 
ond cotint  he  asks  to  recover  the  quantum  meruit  for 
same  laboq*  and  material.  Defendants  answered  the  first 
count,  denying  that  there  were  changes,  alterations,  and  ex- 
tra work  done  by  the  plaintiff  as  to  items  5,  6,  8,  11,  12, 
15,  and  16,  and  averring  that  it  was  the  duty  of  the  plaintiff 
to  perform  the  same,  and  denying  that  the  other  items  were 
worth  the  price  charged.  They  deny  that  plaintiff  has  com- 
pleted said  house  as  said  contract  provides.  In  answer  to  the 
second  count  they  deny  each  and  every  allegation  therein, 
and  allege  that  they  have  more  than  paid  the  plaintiffs  for  all 
claims  sued  for.    Defendants,  by  way  of  counterclaim,  ask 
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• 

to  recover  $500  damages  %y  reason  of  the  failure  of  the 
plaintiff  to  eoanply  with,  his  said  contract;  that  he  failed 
to  huilt  and  construct  the  dwelling  house  provided  for  in 
said  contract  in  accordance  with  the  stipulations  of  said  con- 
tract, and  failed  to  construct  the  same  in  a  workmanlike 
manner,  eitJier  as  to  the  materials  used,  the  quality  and  char- 
acter of  the  work  done,  or  in  the  sizes  and  dimcntions  of 
the  rooms,  and  the  shape  and  construction  of  the  building." 
Plaintiff  replied,  denying  every  allegation  contained  in  said 
counterclaim.  The  case  was  tried  to  the  court,  and  at  the 
close  of  the  evidence  for  plaintiff  defendants  moved  to  dis- 
miss his  petition  on  the  merits,  which  motion  was  sustained, 
and  decree  rendered  accordingly,  from  which  plaintiff 
appeals. — Reversed. 

Bolton,  McCoy  £  Bolton  for  appellant 

B.  W,  Preston  and  Oeorge.W.  Lafferty  for  appellees. 

Given,  C.  J. — I.  The  grounds  of  defendant's  motion 
were  that  as  to  the  first  count  "the  undisputed  evidence  shows 
that  the  contract  has  been  performed" ;  that  as  to  the  seccwid 

count  "there  is  no  evidence  to  show  the  value  of  the 
1  property  as  it  now  is,  with  its  defects,  and  because 

no  mechanic's  lien  can  be  claimed  upon  the  quantum 
meruit'^'  also  "because  the  evidence  fails  to  show  the  value  of 
the  property,  or  the  material  furnished,  or  labor  performed, 
if  the  action  is  based  upon  the  quantum  meruit/'    This  mo- 
tion is  in  the  nature  of  a  demurrer  to  the  evidence,  and  the 
evidence  must  be  taken  as  proving  each  material  allegation 
which  it  fairly  tends  to  establish.    Thus  viewed,  it  shows  that 
there  was  a  contract  as  set  out,  that  palintiff  erected  the 
house,  and  that  of  the  $1,500  to  be  paid  therefor  defendants 
have  paid  $1,250.     The  only  issues  on  the  first  count  are 
whether  plaintiff  complied  substancially  with  the  contract, 
whether  said  items  5,  6,  8,  11,  15,  and  16  were  extras,  and 
the  value  of  the  other  11  items  charged  as  extras.    The  evi- 
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dence  for  plaitiff  standing  uncontradicted,  as  it  does,  fairly 
establishes  each  of  these  allegations.  There  is  evidence  tend- 
ing to  show  the  value  of  the  extras  admitted,  and  also  that 
the  other  extras  were  not  within  the  contract  Therefore  on 
this  evidence  the  plaintiff  is  entitled  to  judgment  in  some 
amount,  and  his  petition  should  not  have  been  dismissed. 
In  view  of  this  conclusion,  we  will  not  discuss  the  evidene. 
What  is  said  in  argument  in  relation  to  the  counterclaim 

is  not  applicable,  as  that  is  a  matter  to  be  established 
2  by  the  defendants.     Appellants  contend  that,  if  this 

case  is  reversed,  they  should  have  judgment  in  this 
court  for  an  amount  due  as  shown  bv  the  evidence,  the  case 
being  in  equity.  The  case  is  in  equity  only  because  foreclos- 
of  the  mechanics  lien  is  asked.  There  is  no  issue  as  to  the 
lien  nor  any  question  but  that  the  plaintiff  is  entitled  to  have 
it  foreclosed  if  he  recovers  upon  the  first  count  In  view  of, 
the  state  of  the  record,  this  court  should  not  undertake  to 
render  final  judgment,  but  must  remand  the  case  for  a  re- 
trial upon  the  merits. — ^Reversed. 


Ex-LEH-  C.  Sawyer  v.  Calvin  Biggart,  Appellant. 

Husband  and  Wife:  oontbacts  between:  Power  of  attorney.  Code, 
section  3154,  provides  that  when  property  is  owned  by  husband 
or  wife,  the  other  shall  have  no  Interest  therein  which  can 
be  the  subject  of  contract  between  them.  Section  3161  pro- 
vides that  the  husband  or  wife  may  constitute  the  other  attor- 

1  ney  in  fact  to  dispose  of  his  or  her  property  for  their  mutual 
benefit  Section  2919  authorizes  a  married  woman  to  convey 
or  encumber  real  estate  belonging  to  her  as  if  she  was  sole  owner. 
Heldy  that  a  power  of  attorney  given  by  a  wife  to  her  husband 
under  a  separation  agreement*  empowering  him  to  sign  for 
her  conveyances  of  the  real  estate  allotted  to  him  by  the  agree- 
ment, was  void  under  section  3154,  and  incapable  of  ratifi- 
cation, notwithstanding  sections  2919  and  3161. 

Estoppel  to  olaim  DiSTBiBUTiyE  share:     Property  allotted  to  hu9» 
iKind  dy  contract,    A  wife  separated  from  her  husband  under 
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an  agreement  by  which  the  property  is  divided  between  them» 
is  not  estopped  to  claim,  on  the  husband's  death,  one-third  of 
the  real  estate  allotted  to  him  by  the  agreement,  and  which  he 
2  had  conveyed,  either  by  retaining  the  real  estate  allotted  to  her 
or  by  claiming  and  receiving  her  distributive  share  of  his 
personal  estate,  it  not  appearing  that  the  husband's  grantee 
had  changed  his  attitude  by  reason  of  the  wife's  conduct. 

Appeal  from  Jones  District  Court. — ^Hon.  H.  M.  Bemley^ 

Judge. 

Moin)AY,  OCTOBEB  7,  1901. 

Suit  for  assignment  of  dower.  From  decree  as  prayed, 
^defendant  appeals. — Affirmed. 

B.  H.  Miller  and  J.  S.  Stacy  for  appellant. 

Jamison  &  Smyth  for  appellea 

Ladd,  J. — In  1889  the  plaintiff  and  her  husband,  Sam- 
uel Sawyer,  entered  into  a  written  agreement  of  separation, 
under  which  the  husband  conveyed  to  her  certain  property 

in  Olin,  and  retained  the  50  acres  of  land  in  contro- 
1  versy,      divided      the      perscmal      property,      and 

each  constituted  the  other  his  attorney  in 
fact  with  authority  to  join  in  his  name  and 
stead  in  the  conveyance  of  all  the  other  property 
above  mentioned.  Afterwards  Samuel  Sawyer  executed  a 
deed  of  the  50  acres  mentioned  to  defendant,  attaching  thereto 
his  own  signature  and  that  of  his  wife,  by  virtue  of  the  alleged 
power  of  attorney.  He  died  April  19,  1896,  and  thereafter 
plaintiff  claimed  her  distributive  share  in  the  personal  prop- 
erty left  by  him,  and  has  received  a  portion  thereof.  She 
took  possession  of  the  real  estate  in  Olin  upon  the  execution 
of  the  agreement,  and  has  since  held  it.  Very  evidently  the 
subject  of  the  power  of  attorney  included  in  the  contract  was 
the  interest  of  each  in  the  land  of  the  other.  It  attempted 
to  authorize  the  husband  to  convey  the  wife's  contingwit  right 
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in  this  land.  But  the  statute  absolutely  forbids  the  interest 
of  either  in  the  property  owned  by  the  other  to  become  the 
subject  of  any  contract  whatever  between  them.  Section 
5154,  Code;  Gamer  v.  Fry,  104  Iowa,  515 ;  Miller  v.  Miller j, 
104  Iowa,  186;  Linton  v.  Crossby,  54  Iowa,  4Y8.  Samuel 
Sawyer  then  had  no  authority  to  sign  plaintiff's  name  to  the 
^deed  running  to  defendant.  Nor  can  the  law  prohibiting 
such  a  contract  be  evaded  by  afterwards  ratifying  acts  for- 
bidden. Ratification  is  in  effect  a  contract,  and,  as  neither 
could  enter  into  any  agreement  concerning  this  subjectr 
matter  prior  to  the  dissolution  of  the  marriage  relation,  rati- 
fication, if  proven,  would  be  quite  as  obnoxious  to  the  policy 
of  the  law  as  the  original  arrangement.     As  precisely  in 

point,  see  Shane  v.  McNeill,  76  Iowa,  461.  iTor  is 
2  the  plaintiff  estopped  by  anything  done  prior  to  her 

husband^s  death.  The  defendant  does  not  appear  to 
have  been  misled  in  any  w£^y.  By  the  instrument  containing 
the  alleged  power  of  attorney  under  which  the  deed  was 
signed  he  was  fully  advised  of  its  illegal  character,  and  with 
the  land  took  his  chance  on  the  ripening  of  the  wife's  inchoate 
interest  into  an  undivided  third  in  fee  simple.  See  Shane  v. 
McNeill,  supra.  Wronkoiv  v.  Oakley,  133  IN".  Y.  505  (31 
N.  E.  Rep.  521,  16  L.  R.  A.  200,  28  Am.  St.  Rep.  661),  is 
not  in  point  owing  to  difference  in  statutes.  In  Dunlap  v. 
Thomas,  69  Iowa,  358,  the  agreement  was  not  with  the  hus- 
band, but  with  a  third  person.  Section  3161  of  the  Code 
Authorizes  either  husband  or  wife  to  constitute  the  other  an 
attorney  in  fact  to  control  or  dispose  of  his  or  her  property, 
nor  of  his  or  her  interest  in  the  property  of  the  other  by  vir- 
tue of  the  relation  existing  between  them.  Nor  does  section 
2919  have  reference  to  such  interest. 

II.  But  appellant  insists  that  plaintiff  is  estopped  from 
claiming  her  dower  interest  in  this  land  (1)  by  retaining  the 
real  estate  in  Olin  conveyed  to  her,  and  (2)  by  claiming  and 
receiving  her  distributive  share  of  the  personal  estate  of  her 
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deceased  husband.  The  plaintiff's  dower  interest  vested  in 
her  on  the  death  of  her  husband,  and  she  then  became  owner 
eo  histante  of  an  undivided  one-third  of  all  his  real  estate  in 
fee  simple.  Burke  v.  Barron,  8  Iowa,  132 ;  Potter  v.  Worley, 
57  Iowa,  66 ;  Herr  v.  Herr,  90  Iowa,  538.  If  since  then  she 
has  been  divested  of  this  title,  and  defendant  has  acquired  the 
one-third,  this  must  have  been  owing  to  some  transaction 
between  them.  But  there  has  been  none.  If  the  title,  war- 
ranted by  deceased,  has  failed,  the  defendant's  remedy  would 
seem  to  be  against  the  estate,  and  not  plaintiff.  She  certainly 
owed  him  no  duty  with  respect  to  the  personal  property  her 
husband  left,  and  he  is  not  concerned  in  any  dispute  which 
may  arise  between  herself  and  the  heirs  concerning  the  valid- 
ity of  the  conveyance  of  the  real  estate  in  Olin.  As  he  has 
not  been  induced  by  anything  done  to  change  his  attitude 
in  any  way,  the  plea  of  estoppel  is  not  sustained. — Af- 
firmed. 


State  of  Iowa  v.  Orman  McPherson,  Appellant. 

128    60  Murder:     premeditation:      Instructions,      An    instruction    stated 

fiis  213  ^^^  ^^  ^^^  ^^^  essential,  to  constitute  a  homicide  murder  in 

'm    492  ^^®  ^^®^  degree,  that  the  wilful  intent  shall  exist  in  the  mind 

135    43d  of  the  slayer  any  considerable  legnth  of  time;   it  is  sufficient 

114    40^  if  there  was  a  fixed  determination  to  maliciously  kill,  distinctly 

IS    S  framed,  at  any  time  before  the  fatal  injury  was  inflicted;  that 

If  defendant  had  framed  in  his  mind  a  wilful  and  premedi- 
8  tated  design  with  malice  aforethought  to  take  the  life  of  de- 
ceased, and  the  fatal  shot  was  fired  in  furtherance  of  that  de- 
sign, without  any  justifiable  cause  or  lawful  excuse  therefor, 
then  defendant  acted  with  deliberation  and  premeditation;  but. 
that,  if  the  fatal  act  was  not  accompanied  with  some  degree  of 
deliberation  and  premeditation,  or  was  not  the  result  of  a 
fixed  determination  on  the  part  of  the  defendant  to  kill  the 
deceased,  defendant  should  be  acauited.    Held,  proper. 

Indictments:      definiteness.     Under    Code,    sections    5289,     5290, 
providing  that  an  indictment  is  sufllcient  if  it  enables  a  person 
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1  of  common  understanding  to  know  what  is  intended,  an  in- 
dictment charging  the  crime  to  have  been  committed  on  the 
"twentieth  day  of  September,"  and  in  which  at  various  places 
the  sign  "&'*  is  used  for  the  word  "and"  is  not  fatally  defective. 

Murder  in  First  Degree:  suFriciENCY.  An  Indictment  which  charges 
that  the  act  of  defendant  which  caused  the  death  of  the  de- 
ceased was  done  wilfully,  feloniously,  deliberately,  premeditated- 

2  ly,  and  with  malice  aforethought,  and  with  the  specific  intent 
to  kill  and  murder  the  deceased,  is  sufficient  to  charge  defend- 
ant with  murder  in  the  first  degree. 

Notice  of  testimony.  Code,  section  5373,  requires  a  notice  of  wit- 
nesses to  be  examined  by  the  prosecution  to  be  given  a  de- 
fendant in  a  criminal  prosecution,  stating  the  name,  place  of 
residence,  and  occupation  of  such  witness.  A  notice  correctly 
stated  the  witness'  name  and  place  of  residence.  As  to  his 
occupation  it  was  stated  that  he  was  an  electrician,  and  the 
manufacturer  of  electric  belts.    It  was  shown  that  he  was  not 

4  an  electrician,  and  in  the  manufacture  of  his  belts,  no  electric- 
ity was  generated.  Held,  that  the  notice  was  sufficiently  ac- 
curate. 

Evidence:  clebk  of  grand  juby  as  witness.  Code,  sections  5267, 
5268,  provide  that  every  member  of  the  grand  jury  must  keep 
secret  the  proceedings  of  that  body,  except  that  he  may  be  re- 
quired to  disclose  the  testimony  of  a  witness  examined  before 

5  It  for  the  purpose  of  ascertaining  whether  It  is  consistent  with 
that  given  by  him  before  the  court.     Section  5256,  specifying 

6  the  oath  the  clerk  of  the  grand  jury  must  take,  requires  him 

.  not  to  reveal  to  any  one  its  proceedings,  or  the  testimony  given 
before  it.  Held,  that  for  the  purpose  of  Impeaching  the  testi- 
mony of  a  state  witness  the  clerk  of  the  grand  jury  may  be 
called  to  disclose  contradictory  testimony  of  such  witness  given 
in  his  examination  before  the  grand  jury. 

Same:  Harmless  exclusion.  The  refusal  of  the  court  to  allow  the 
clerk  of  the  grand  jury  to  be  called  in  a  criminal  prosecution 
to  disclose  contradictory  testimony  of  a  state  witness  given 

7  in  his  examination  before  the  grand  jury  for  the  purpose  of 
Impeachment  is  not  reversible  error,  where  the  defendant  sub- 
sequently called  three  members  of  the  grand  jury,  and  proved 
by  them  without  controversy  the  fact  sought  to  be  established 
by  the  clerk. 

Review  on  Appeal:  misconduct  of  county  attorney.  Where  the 
showing  as  to  the  use  of  objectionable  language  by  the  prose- 
cuting attorney  in  argument  was  made  by  affidavits  in  connec- 

8  tion  with  the  motion  for  a  new  trial,  which  were  denied  by 
affidavit  of  the  prosecuting  attorney,  the  ruling  of  the  trial 
court  in  the  matter  will  not  be  reversed. 
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-Appeal   from    Louisa   District    Court. — ^Hon.    James    D» 

Smythe,  Judge. 

Monday,  Octobee  7,  1901. 

Defendant  was  charged,  under  the  name  of  Norman 
McPherson,  with  murder  in  the  first  degree  in  the  killing  of 
one  John  Finley.  He  answered  that  his  right  name  was  Or- 
man  McPherson,  and  pleaded  not  guilty.  The  jury  returned 
a  verdict  of  guilty  in  the  first  degree  and  fixed  the  punish- 
ment at  imprisonment  for  life.  Defendant  appeals. — Af^^ 
firmed. 

E.  B.  Tucker  and  D.  J.  O'Connell  for  appellant. 

Charles  W.  Mullan,  Attorney-General,  and  Charles  A^ 
yan  Vlech,  Assistant  Attorney-General,  for  the  State. 

McClain,  J. — There  was  no  question  as  to  the  homicide. 
When  Finley  was  killed  he  was  the  marshal  of  the  town  of 
Morning  Sun,  and  seems  to  have  had  the  custody  of  defend- 
ant for  some  previous  alleged  disturbance.  Defendant,  in 
his  testimony,  denies  that  he  had  any  knowledge  or  notice 
that  Finley  was  marshal,  or  that  he  was  making  an  arrest. 
He  also  testifies  as  to  some  threats  made  by  others  that  he 
(defendant)  would  be  mobbed,  or  run  out  of  town,  and  in 
oral  argument  counsel  for  defendant  suggested  the  theory 
that  defendant  acted  in  self-defense,  under  the  impression 
that  he  was  in  danger  of  unlawful  violence  at  the  hands  of 
Finley  and  others.  It  is  not  necessary  to  go  into  the  details 
of  the  evidence  as  to  the  circumstances  surrounding  the  homi- 
cide, or  as  to  the  difficulties  in  which  defendant  had  been  con- 
cerned on  previous  visits  to  Morning  Sun.  His  home  was  at 
Keithsburg,  111.,  and  he  had  come  to  Morning  Sun  on  this, 
as  on  previous  occasions,  for  the  ostensible  purpose  of  visit-^ 
ing  his  child,  which  was  in  the  custody  of  its  mother,  who 
was  no  longer  living  with  him.  There  was  ample  evidence  to» 
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sustain  the  verdict  of  the  jury  if  the  witnesses  for  the  prose* 
cution  spoke  the  truth,  and  the  credibility  of  the  witnesses 
and  the  truthfulness  of  their  evidence  were  for  the  jury. 

I.  The  indictment  charges  the  crime  to  have  been  com- 
mitted on  the  "20  day  of  September,"  and  at  various  placea 
in  the  indictment  the  sign  "&"  was  used  for  the  word  "and/' 

The  defendant  contends  that  the  use  of  these  abbrevia- 
1  tions  rendered  the  indictment  fatally  defective;  but^ 

in  view  of  the  provisions  of  our  Code  (sections  5289,. 
5290)  to  the  effect  that  the  indictment  is  sufficient  if  it  en- 
ables "a  person  of  common  understanding  to  know  what  is 
intended,"  and  is  not  to  be  held  insufficient  for  any  matter 
"which  does  not  tend  to  prejudice  the  substantial  rights  of 
the  defendant  upon  the  merits,"  it  is  plain  that  there  is 
nothing  in  this  objection.  "The  Roman  numerals  and  Ara- 
bic figures  are  to  be  taken  as  a  part  of  the  English  language"" 
(Code,  section  48,  subd.  22).  And  see  State  v.  Seamons,  1 
G.  Greene,  418 ;  Winfield  v.  State,  3  G.  Greene,  339.  "The 
sign  '&'  for  'and'  has  been  used  in  practice  too  long  for  a 
court  to  entertain  an  objection  to  its  employment."  Pickens 
V.  State,  58  Ala.  364.  "The  use  of  well-understood  abbrevia- 
tions in  an  indictment  does  not  render  it  defective."  Molton 
V.  State,  29  Tex.  App.  528  (16  S.  W.  Eep.  423).  And  see 
Staie  V,  Reed,  35  Me.  489  (58  Am.  Dec.  727)  ;  Com.  v. 
Hagarman,  10  Allen,  401. 

II.  The  indictment  alleges  that  the  defendant  "in  and 
upon  the  boy  of  John  Finley  then  &  there  being,  willfully, 
feloniously,  deliberately,   premeditatedly,   &  of  his  malice 

aforethought  did  commit  an  assault  with  a  deadly 
2  weapon,  being  a  pistol  then  &  there  held  in  the  hand 

of  the  said  Norman  McPherson  &  loaded  &  charged* 
with  powder  &  bullet  &  then  &  there  the  said  Xorman  Mc- 
Pherson with  the  specific  intent  to  kill  &  murder  the  said 
John  Finley,  willfully,  feloniously,  deliberately,  premeditat- 
edly &  of  his  malice  aforethought  did  shoot  off  &  discharge 
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the  contents  of  said  deadly  weapon  at,  against  &  into  the 
body  of  said  John  Finley,  thereby  willfully,  feloniously, 
premeditatedly,  deliberately  &  of  his  malice  aforethought  in- 
flicting upon  the  body  of  said  John  Finley  a  mortal  wound, 
of  which  mortal  wound  the  said  John  Finley  did  then  and 
there  die."  Defendant  contends  that  under  the  cases  of 
State  V.  McCormick,  27  Iowa,  402,  and  State  t\  Andrews, 
84  Iowa,  88,  these  allegations  are  not  sufficient  to  charge 
murder  in  the  first  degree.  But  it  is  to  be  noticed  that  the 
objection  sustained  to  the  indictment  in  those  cases  was  that, 
while  they  alleged  willful,  deliberate,  and  premeditated  as- 
sault with  malice  aforethought,  they  did  not  allege  that  such 
assault  was  with  the  intent  to  kill  the  deceased.  In  the  in- 
indictment  in  this  case  it  is  charged  that  the  assault  was  "with 
the  specific  intent  to  kill  and  murder''  the  deceased,  and  this 
is  sufficient  to  make  the  indictment  good  under  the  well-set- 
tled practice  in  this  state  as  explained  in  State  v.  Shclton, 
64  Iowa,  333,  and  State  v.  Perigo,  70  Iowa,  658.  It  is  diffi- 
cult to  see  what  further  could  have  l)een  alleged  to  show  the 
commission  of  the  crime  charged.  To  have  said  that  defend- 
ant willfully,  deliberately,  premeditatedly,  and  with  malice 
aforethought  murdered  the  deceased  would  have  constituted 
the  statement  of  a  mere  conclusion,  and  such  a  conclusion 
would  not  help  out  the  indictment  if  otherwise  insufficient. 
State  V,  Andrews,  supra.  As  supporting  the  sufficiency  of 
this  indictment,  see  Staie  v.  Wood,  112  Iowa,  411. 

III.  Complaint  is  made  of  an  instruction  as  to  what 
will  constitute  such  deliberation  and  premeditation  as  to  ren- 
der the  homicide  murder  in  the  first  degree.     The  court  told 

the  jury  that:  "It  is  not  essential  that  the  wilful 
3  intent,  premeditation,  and  deliberation  shall  exist  in 

the  mind  of  the  slayer  for  any  considerable  length  of 
time  before  the  actual  perpetration  of  the  crime.  It  is 
sufficient  if  there  was  a  fixed  design  or  determination  to  ma- 
liciously kill,  distinctly  framed  in  the  mind  of  such  slayer, 
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at  any  time  before  the  fatal  injury  is  inflicted.  And  in  this 
case,  if  the  jury  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  assaulted  and  shot  the  de- 
ceased at  the  time  and  place  and  in  the  manner  charged  in 
the  indictment,  and  that  either  at  some  time  before,  or  in 
the  moment  or  instant  of  time  immediately  before,  the  fatal 
shot  was  fired,  the  defendant  had  framed  in  his  mind  a  will- 
ful, deliberate,  and  premeditated  design  or  purpose  of  his 
malice  aforethought  to  tahe  the  life  of  the  said  deceased,  and 
that  the  said  fatal  shot  was  fired  by  the  said  defendant  in 
furtherance  of  that  design  or  purpose,  without  any  justifi- 
able cause  or  lawful  excuse  therefor,  then  it  may  be  said  that 
the  defendant  acted  with  deliberation  and  premeditation, 
and  you  should  find  him  guilty  of  murder  in  the  first  degree.. 
But  if  you  fail  to  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  said  fatal  act  of  the  defendant  was  accom- 
panied with  some  degree  of  deliberation  and  premeditation, 
or  that  it  was  the  result  of  a  fixed  determination  on  the  part 
of  the  defendant  to  kill  the  deceased,  you  must  then  acquit 
the  defendant  of  the  crime  of  murder  in  the  first  degree.'' 
It  is  well  settled  that  no  particular  length  of  time  of  premed- 
itation or  deliberation  is  required.  State  v.  Johnson,  S 
Iowa,  525,  530;  State  v.  Hockett,  70  Iowa,  442,  449 ;  People 
r.  Bealoha,  17  Cal.  389,  399 ;  W right  v.  Com.,  33  Grat.  880. 
The  authorities  seem  to  be  in  conflict  as  to  whether  it  is  error 
to  instruct  the  jury  that  it  is  sufficient  if  they  find  that  there 
was  deliberation  and  premeditation  at  the  instant  of  the 
killing,  and  this  court  has  expressed  the  view  that  the  intenfc 
to  kill  must  have  preceded  the  act  of  killing  long  enough  to 
permit  premeditation  and  deliberation.  State  v,  Sopher,  70 
Iowa,  494.  But  the  instruction  quoted  above  is  not  ambigu- 
ous on  this  point*  It  requires  the  jury  to  find  that  "either 
at  some  time  before  or  in  th©  moment  or  instant  of  time  im- 
mediately before  the  fatal  shot  was  fired  the  defendant  had 
yoL.  114  la— 82 
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formed  in  his  mind  a  willful,  deliberate,  and  premeditated 
design  or  purpose  of  his  malice  aforethought  to  take  the  life 
of  the  said  deceased/'  It  is  well  settled  that,  if  the  intent 
to  take  life  is  executed  after  deliberation  and  permeditation, 
though  but  for  a  moment  or  an  instant,  the  crime  may  be 
murder  in  the  first  degree.  State  v.  Johnson,  supra;  State 
V.  Brown,  41  Minn.  319  (43  N.  W.  Eep.  69) ;  Donnelly  v. 
State,  26  K  J.  Law,  463,  509 ;  Koerner  v.  State,  98  Ind.  7 ; 
State  V.  Dunn,  18  Mo.  419,  424;  State  v.  Jennings,  18  Mo. 
435,  443 ;  Herrin  v.  State,  33  Tex.  639,  645.  Counsel  for 
the  defense  quotes  only  the  last  sentence  of  the  instruction 
as  given  above,  and  insists  that  it  authorized  the  jury  to  look 
only  at  the  instant  of  the  killing  in  determining  whether 
Jhere  was  deliberation  and  premeditation;  but,  taken  as  a 
whole,  the  instruction  cannot  justly  be  given  that  interpre- 
tation. It  is  to  be  borne  in  mind  that  this  discussion  relates 
to  the  correctness  of  the  instruction,  and  not  to  the  suffi- 
ciency of  the  evidence.  There  was  evidence  before  the  jury 
from  which  they  might  properly  find  that  the  killing  was  pre- 
meditated two  or  three  days  before  it  took  place. 

IV.  Objection  was  made  to  the  calling  of  a  witness 
whose  name  was  not  indorsed  on  the  indictment,  and  who 
was  not  before  the  grand  jury,  on  the  ground  that  his  occu- 
pation was  incorrectly  stated  in  the  notice  required 

4  in  such  cases  by  Code,  section  5373.    The  notice  givei^ 

described  him  as  an  ^'electrician  and  manufacturer 
of  electric  and  galvanized  belts.'^  It  appeared  from  his  tes- 
timony that  he  was  not  an  electrician,  and  that  in  the  manu- 
facture of  his  belts  no  electricity  was  generated.  But  we 
think  that,  clearly,  the  description  of  the  witness,  together 
with  the  correct  statement  of  his  name  and  place  of  residence, 
was  sufficiently  accurate,  in  the  absence  of  any  showing  that 
the  defendant  was  misled. 

V.  Defendant  called  the  clerk  of  the  grand  jury  which 
returned  the  indictment  against  him,  who  was  not  a  me?nber 
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of  the  grand  jury,  but  appointed  under  Code,  section  6256, 
to  testify  as  to  what  one  of  the  state's  witnesses  had  said  in 
his  examination  before  the  grand  jury  with  reference  to 
whether  Finley  had  struck  defendant  before  defendant  fired 
the  fatal  shot.  This  testimony  was  called  for  with  a  view 
of  impeaching  the  evidence  given  on  the  trial  by  the  same 
witness  to  the  effect  that  he  did  not  see  Finlev  strike 

5  the  defendant.     The  court  sustained  an  objection  to 
the  question  on  the  ground  that  the  clerk  of  the  grand 

jury  is  prohibited  from  disclosing  its  proceedings  or  the  tes- 
timony given  before  it.  This  ruling  is  now  assigned  as  error. 
Code,  section  5267,  provides  that  "every  member  of  the 
grand  jury  must  keep  secret  the  proceedings  of  that  body 
and  the  testimony  given  before  it,  except  as  provided  in  the 
next  section ;"  and  the  exception  is,  "A  member  of  the  grand 
jury  may  be  required  by  the  court  to  disclose  the  testimony  of 
a  witness  examined  before  it  for  the  purpose  of  ascertaining 
whether  it  is  consistent  with  that  given  by  him  before  the 
court,  or  to  disclose  the  same  upon  a  charge  of  perjury 
against  the  witness."  The  section  already  cited  as  to  the 
appointment  of  a  clerk  of  the  grand  jury  specifies  the  oath 
which  he  is  to  take,  including  the  obligation  not  to  "reveal 
to  any  one  its  proceedings  or  the  testimony  given  before  it." 
There  is  no  direct  provision  prohibiting  the  clerk  from  dis- 
closing the  evidence  given  before  the  grand  jury,  nor  excep- 
tion authorizing  him  to  do  so  in  any  case.  But  at  common 
law  it  is  well  settled  that  neither  a  member  nor  the  clerk 
of  a  grand  jury,  nor  the  prosecuting  attorney  present  durinj: 
proceedings  before  it,  can  be  examined  as  to  what  a  witness 
testified  to  before  the  grand  jury,  except  that  in  the  discre- 
tion of  the  court  such  a  person  may  be  required  to  do  so  when 
it  becomes  material  in  the  administration  of  justice.  1  Bish- 
up,  New  Criminal  Procedure,  sections  857,  858;  17  Am. 

6  Eng.  Enc.  Law  (2d  Ed.)  1294 ;  People  i\  Hulhut,  4  Denio, 
133  (47  Am.  Dec.  244) ;  Jenkins  v.  State,  35  Fla.  787  (18 
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South.  Hep.  182,  48  Am.  St.  Rep.  267).  Various  reasonr. 
have  been  assigned  for  imposing  secrecy  as  to  proceedings 
before  the  grand  jury,  but  these  reasons  are  founded  upon 
public  policy.  There  is  no  privilege,  so  far  as  the  witness 
is  concerned;  and,  when  the  reasons  of  public  policy  cease, 
the  rule  requiring  secrecy  ceases  also.  Com.  v.  Mead,12  Gray,  , 

167  (71  Am.  Dec.  741)  ;  Gordon  v.  Com.,  92  Pa.  St.  216  I 

(37  Am.  Rep.  672) ;  State  v.  Wood,  53  N.  H.  484;  Bressler 
V.  People,in  111.  422  (8  N".  E.  Rep.  62) ; People  v.  Northey, 
77  Cal.  618,  633  (19  Pac.  Rep.  865,  20  Pac.  Rep.  129). 
And  it  is  held  that  the  oath  of  secrecy  which  at  common  law 
is  administered  to  the  grand  juror  (for  which  no  specific 
provision  is  found  in  our  statutes)  ^4s  no  legal  or  moral  im- 
pediment to  his  solemn  examination  under  the  direction  of 
a  court  as  to  the  evidence  before  him  whenever  it  becomes 
material  in  the  administration  of  justice."  State  v.  Brough- 
ton,  29  X.  C.  96  (45  Am.  Dec.  507).  "There  is,  in  the  very 
nature  of  things,  a  tacit  condition  implied  that  in  further- 
ance of  justice  a  juror  shall  in  some  instances  speak  when 
the  law,  through  its  constituted  tribunals,  explicitly  com- 
mands him  to  do  so."  Izer  v.  State,  77  Md.  110  (26  Atl. 
Rep.  282.  "The  grand  juror^s  oath  is  intended  to  further, 
and  not  to  frustrate,  the  due  administration  of  justice ;  and 
while  its  observation  is  obligatory  on  him,  and  binds  him 
for  all  time  not  to  voluntarily  disclose  what  has  transpired 
in  the  jury  room,  it  cannot  be  invoked  to  thwart  the  truth, 
or  to  mask  and  cover  up  falsehood,  when  the  juror  is  called 
upon  in  a  court  of  justice  to  divulge  what  he  would  other- 
wise, but  for  the  mandate  of  the  law  commanding  him  to 
speak,  be  bound  to  keep  secret."  Kirk  v.  Oarrett,  84  Md. 
383,  413  (35  Atl.  Rep.  1089).  And  to  the  same  effect  see 
State  V.  Benner,  64  Me.  267,  282 ;  Hinshaw  v.  State,  147 
Ind.  334,  375  (47  K  E.  Rep.  157)  ;  State  v.  Van  BuskirJc, 
59  Ind.  384.  The  situation  is  therefore  this :  The  common- 
law  rule  has,  so  far  as  grand  jurors  are  concerned,  been  par^ 
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tially  embodied  in  the  provisions  of  Code,  sections  5267, 
5268,  and  possibly  the  cases  in  which  a  grand  juror  may  be 
required  to  disclose  the  testimony  given  before  the  grand  jury 
are  limited  to  the  two  specified  in  the  latter  of  these  sections, 
though  as  to  this  see  Jenkins  v.  State,  35  Fla.  737  (18  South. 
Rep.  182,  48  Am.  St.  Rep.  267),  and  Ilinshaw  v.  State,  147 
Ind.  334,  375  (47  N.  E.  Rep.  157),  which  hold  that  similar 
statutory  provisions  do  not  limit  the  cases  in  which  the  grand 
juror  may  be  required  to  thus  testify*  But  as  to  the  clerk, 
there  being  no  statutory  provision  on  the  subject  except  that 
to  be  implied  from  the  oath  administered  to  him,  his  case 
must  bo  governed  by  the  common-law  rule,  which  is  not  to 
be  deemed   affected  by  the  language  of  the  oath. 

6  Therefore,  for  the  purpose  of  impeaching  the  testi- 
mony of  the  state's  witness,  the  clerk  of  the  grand  jury 

may  properly  be  called  upon  to  disclose  contradictory  testi- 
mony of  such  witness  given  in  his  examination  before  the 
grand  jury,  and  the  court  erred  in  sustaining  the  objection. 
It  does  not  follow,  however,  that  the  case  must  be  reversed 
on  account  of  this  error.  After  the  objection  was  sustained, 
the  defendant  called  three  members  of  the  grand  jury  as 
witnesses,  and  proved  by  them  without  controversy  the  very 
fact  sought  to  be  established  by  the  clerk,  and  therefore  he 
suffered  no  prejudice  in  being  deprived  of  the  opportunity 
of  proving  that  fact  by  the  clerk's  testimony.     We 

7  have  frequently  held  that  error  in  rejecting  testimony 
will  be  without  prejudice  where  the  fact  sought  to 

be  established  is  fully  shown  by  the  testimony  of  other  wit- 
nesses. State  V.  Woodson,  41  Iowa,  425;  Hoadley  v.  Ham" 
mond,  63  Iowa,  599 ;  State  v.  Pratt,  40  Iowa,  631.  The  tes- 
timony of  the  clerk  would  have  been  only  cumulative  to  that 
of  the  grand  jurors,  not  tending  to  establish  any  affirmative 
fact  in  defense,  but  only  by  way  of  impeachment;  and  we 
cannot  think  that  any  injustice  resulted  to  the  defendant 
from  its  exclusion. 
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VI.  Complaint  is  made  of  language  alleged  to  have  been 
used  by  the  prosecuting  attorney  in  argument  But  the  show- 
ing, as  to  the  use  of  such  language  was  made  by  affidavits  in 

connection  with  the  motion  for  a  new  trial,  w^hich  were 
8  denied  by  affidavit  of  the  county  attorney,  and  the 

ruling  of  the  lower  court  in  the  matter  should  not  be 
reversed  by  us  in  the  absence  of  any  conclusive  proof  of 
error.  The  conclusion  of  the  trial  judge  as  to  whether  the 
statements  were  made  in  his  presence  or  could  have  been 
made  in  his  absence  is  entitled  to  every  presumption  of  cor- 
rectness. We  find  no  error  in  the  record,  and  the  judgment 
must  be  affirmed. 


nr~m        The  Minneapolis  and  St.  Louis  Railroad  Company,  Ap- 

pellee,  v.  The  Cedar  Rapids,  Garner  and  North- 
western Railway  Co.,  Appellant. 

Interlocking  Switch:  expense  of  furnishing.  Under  Code,  sec- 
tion 2063,  providing  that,  in  case  one  railway  desires  to  cross 
another  at  grade,  the  company  so  desiring  to  cross  may  be 

1  compelled  to  interlock  such  crossing,  where  such  interlock  is 
8o  compelled  such  company  must  be  at  the  expense  of  provid- 
ing the  interlocking  mechanism. 

Same:  Statutes.  Acts  Twenty-fifth  General  Assembly,  chapter  25, 
section  3,  provided  that  where  one  railway  company  desired 
to  cross  another  at  grade  it  might  be  compelled  to  interlock 

2  such  crossing  "and  pay  the  cost  of  such  appliance.*'  In  the  re- 
vision of  the  Code  the  words  "and  pay  the  cost  of  such  appli- 
ance," were  omitted,  the  rest  of  the  section  being  inserted  as 
section  2063.  Held,  that  the  words  omitted  were  mere  surplus- 
age, and  dropping  them  did  not  change  the  meaning  of  the 
section. 

Same:  Apportionment  of  costs  construed.  Code,  section  2064,  pro- 
viding that  in  the  cases  contemplated  in  the  three  preceding  sec- 
tions the  costs  shall  be  apportioned,  relates  only  to  the  costsof  the 

3  proceedings,  and  not  to  the  expense  of  the  interlocking  device 
at  railroad  crossings,  to  provide  for  which  such  proceedings  are 
instituted. 


Oct  1901]  M.  &  St.  L.  R.  Co.  v.  C.  R,G.  &  N.  W.  R.  Co.508 

Appeal  from  Hancock  District  Court. — Hon.  John  C.  Sher- 

wiN,  Judge, 

Monday,  October  7,  1901. 

Suit  in  equity  to  enjoin  defendant  from  crossing  plain- 
tiff's right  of  way  without  providing  an  interlocking  crossing 
at  its  own  expense.  From  an  interlocutory  decree  in  favor 
of  plaintiff,  defendant  appeals. — Affirmed. 

Robert  Mather,  E.  C.  Ripley,  and  S.  K.  Tracy  for  ap- 
pellant 

Albert  E,  Clarice  and  R,  M.  Wright  for  appellee. 

Deemeb,  J. — Plaintiff  has  owned  and  operated  a  line 
of  railway  through  Hancock  county  for  more  than  15  years. 
Defendant,  a  recently  organized  corporation  for  running  a 
railway,  was  at  the  time  this  action  was  commenced  engaged 
in  the  construction  of  its  roadbed,  the  projected  line  of  which 
intersected  and  crossed  the  right  of  way  and  main  track  of 
plaintiff's  railroad.  After  the  issues  were  fully  made  v»p,  the 
plaintiff  moved  for  judgment  on  the  pleadings,  which  motion 
was  sustained,  and  the  appeal  is  from  that  ruling. 

Primarily  tile  case  involves  a  construction  of  section 
2003  of  the  Code,  which  reads  as  follows:  "Proposed  Cross- 
ing. In  case  one  railway  company  desires  to  cross,  with  its 
tracks,  those  of  another,  at  grade,  and  such  companies 
1  cannot  agree  to  the  terms  thereof,  the  company  desir- 

ing to  cross  shall,  upon  the  application  of  the  company 
"whose  track  it  is  desired  to  cross,  in  a  proceeding  instituted 
as  provided  in  the  two  preceding  sections,  be  compelled  to 
interlock  such  crossing;  and  the  court  therein  shall  make 
such  orders  and  decree  as  may  be  required  to  secure  public 
safety  and  the  preservation  of  the  properties  of  the  road,  and 
prescribe  the  terms  upon  which  such  crossing  shall  be  main- 
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tained  after  being  made.  The  provisions  of  this  and  the 
two  preceding  sections  shall  not  apply  to  side  tracks."  Plain- 
tiff contends  that  the  company  desiring  to  cross  a  line  already 
established  must  be  at  the  expense  of  providing  the  interlock- 
ing mechanism;  that,  if  this  be  not  true,  the  statute,  in  so 
far  as  it  imposes  any  part  of  the  expense  on  the  established 

road  is  unconstitutional,  and  that  apportionment  of  the  cost 

* 

of  interlocking  apparatus  or  of  maintaining  the  same  is  not 
authorized  by  law;  while  defendant  argues  that  the  cost  must 
be  apportioned,  that  the  statute  in  constitutional,  and  that 
in  virtue  of  its  reserved  and  police  powers  the  legislature  has 
authorized  and  directed  an  apportionment  of  the  cost  for 
interlocking  crossings.  To  arrive  at  a  proper  construction 
of  section  2063,  it  is  necessary  to  consider  sections  2060, 
2061,  and  2062  of  the  Code.    These  are  as  follows: 

"Sec.  2060.  Interlocking  Switches.  When  in  any  case 
two  or  more  railroads  cross  each  other  at  a  common  grade, 
or  a  railroad  crosses  a  stream  by  swincr  or  draw  bridge,  they 
may  be  equipped  thereat  with  an  interlocking  switch  system, 
or  other  suitable  safety  device  rendering  it  safe  for  engines 
or  trains  to  pass  thereover  without  stopping;  and  if  such  in- 
terlocking switch  system,  or  other  safety  device,  shall  have 
been  approved  by  the  railroad  commissioners,  then  the  en- 
gines and  trains  of  such  railroad  or  railroads  may  pass  over 
such  crossings  or  bridge  without  stopping,  the  provisions  of 
any  other  law  to  the  contrary  notwithstanding;  and  the  pro- 
visions of  the  three  following  sections  are  not  applicable  in 
such  a  case. 

'^Sec.  2061.  Proceedings  to  Establish.  In  any  case 
where  the  tracks  of  two  or  more  railroads  cross  each  other  at 
a  common  grade,  any  company  owning  one  of  such  tracks 
and  desiring  to  unite  with  others  in  protecting  the  crossing^ 
with  interlocking  or  other  safety  device,  and  being  unable 
to  agree  with  such  others  thereon,  may  file  in  the  district 
court  of  the  county  in  which  the  crossing  is  located  a  peti- 
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tion,  stating  the  facts  and  asking  the  court  to  order  such  cross- 
ing to  be  protected  by  interlocking  or  other  safety  device. 
Said  petition  shall  be  accompanied  by  a  plat  showing  the 
location  of  all  tracks  and  switches,  and  upon  the  filing  thereof 
notice  shall  be  given  by  the  petitioner  to  every  other  company 
or  person  owning  or  operating  any  track  involved  in  such 
crossing.  The  court,  or  a  judge  thereof  if  the  petition  is 
filed  in  vacation,  shall  thereupon  appoint  a  commissioner 
to  examine  into  the  necessity  for  such  system,  and  report  the 
facts  and  his  recommendation  in  such  a  time  as  the  court  or 
judge  may  direct,  and,  as  soon  as  practicable  thereafter,  the 
court  or  judge  shall  appoint  a  time  and  place  for  the  hearing 
of  such  petition.  The  proceedings  shall  be  in  equity,  and 
subject  to  all  the  rules  of  equity  practice,  except  that  the 
court  shall  require  the  issues  to  be  made  at  the  first  term 
after  the  petition  is  filed,  and  give  the  proceeding  precedence 
over  other  civil  business  and  try  the  action  thereat,  if  possible. 

"Sec.  2062.  Decree.  After  allowing  all  parties  full 
opportunity  to  show  cause  why  such  system  should  or  should 
not  be  ordered  thereat,  the  court  shall,  if  it  is  found  the 
plaintiff  should  prevail,  enter  its  decree  ordering  the  estab- 
lishment of  such  system  as  it  may  prescribe,  the  time  withi-^ 
which  it  shall  be  begun  and  finished,  and  the  proportion  of 
the  expense  thereof  to  be  paid  by  each  company  or  person  in- 
terested in  the  crossing,  and  make  such  division  of  the  costs 
as  may  be  equitable." 

It  will  be  observed  that  these  three  sections  relate  to 
crossings  already  established ;  the  first  to  where  interlocking 
systems  are  established  by  agreement  between  the  parties, 
and  the  second  to  cases  where  the  crossing  has  already  been 
made,  and  one  of  the  companies  desires  to  unite  with  others 
in  protecting  it.  Section  2063  is  the  only  one  which  applies 
where  one  company  desires  to  construct  a  new  track  across 
an  existing  one.  That  section  plainly  provides  that,  when 
the  companies  cannot  agree  on  the  terms  of  a  grade  crossing. 
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the  company  desiring  to  cross  shall,  upon  application  of  the 
other  company,  be  compelled  to  interlock  such  crossing,  and 
the  court  shall  make  such  orders  as  may  be  required  to  pro- 
tect the  public  safety  and  the  preservation  of  the  properties 
of  the  road,  and  prescribe  the  terms  upon  which  such  crossing 
shall  be  maintained  after  being  made.  The  original  of  this 
section  (section  3,  chapter  25,  Acts  Twenty-fifth  General 
Assembly)  had  these  words,  "and  pay  the  cost  of  such 

2  appliance."    These  were  dropped  from  the  Code,  and 
defendant  contends  that  great  significance  should  be 

attached  thereto.  The  Code  Commission,  which  recom- 
mended the  elimination  of  these  words,  in  the  report,  at  page 
62,  said,  "Much  rewriting  has  been  necessary  to  secure  a 
uniform  system  and  eliminate  surplusage,  but  the  material 
provisions  of  the  law  have  been  left  unchanged."  Such  ex- 
planation was  hardly  necessary,  for  it  is  apparent  that  the 
words  stricken  out  really  added  nothing  to  the  section.  The 
phrase  "shall  be  compelled  to  interlock  such  crossing"  of 
necessity  means  at  the  expense  of  him  who  is  compelled  to 
do  so.  To  add  "and  pay  the  cost  of  the  appliance"  is  clearly 
surplusage.  But  it  is  said  that  section  2064  covers  the  case 
and  provides  for  an  apportionment  of  the  expense. 

3  That  section  reads  as  follows:  "Apportionment  of 
Costs.  If  in  any  case  contemplated  by  the  three  pre- 
ceding sections  the  crossing  shall  be  of  two  railroads  only, 
then  the  court  ph^U  not  apportion  to  either  less  than  one-third 
the  cost,  and  if  more  than  two  roads  are  involved,  the  court 
shall  not  apportion  to  any  one,  less  than  two-thirds  of  an 
equal  share  of  such  cost."  Clearly,  this  section  does  not 
mean  that  the  costs  and  expenses  should  be  apportioned  in 
the  same  manner  under  each  of  the  three  preceding  sections. 
Under  section  2061  there  is  nothing  to  apportion  save  the 
costs  of  the  proceedings,  and,  as  section  2063  manifestly 
makes  the  company  desiring  to  cross  liable  for  the  interlock- 
ing system,  section  2064  surely  has  reference  to  apportion- 
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able  costs.  Section  2063  not  only  has  reference  to  the  cross- 
ing, but  to  the  interlocking  system.  In  order  to  cross,  the 
defendant  company  was  compelled  to  purchase  the  right,  or 
eecure  it  by  condenmation  proceedings,  and,  in  addition 
thereto,  on  application  of  the  company  first  procuring  the 
right  of  way,  could  be  compelled  to  put  in  the  interlocking 
system.  Section  2064  must  be  construed  with  reference  to 
the  other  sections.  As  applied  to  one,  it  has  its  peculiar  and 
appropriate  meaning,  and  as  applied  to  another  a  somewhat 
different,  though  no  less  appropriate,  significance.  In  other 
words,  it  is  the  item  or  items  of  cost  authorized  by  the  par- 
ticular section  which  are  apportionable.  Under  section  2063 
they  are  manifestly  the  costs  of  the  proceedings  and  of  main- 
taining the  crossing  after  the  interlocking  system  is  estab- 
lished. These  sections,  like  others,  should  be  so  construed 
as  to  bring  harmony  out  of  the  whole.  This  interpretation, 
and  no  other,  will  do  it.  Moreover,  section  2064  is  negative 
in  its  terms,  and,  as  there  is  no  statute  that  directly  imposes 
any  part  of  the  expense  of  the  interlocking  system  on  the  cor- 
poration whose  road  is  already  in  operation,  courts  have  no 
power  to  require  it  by  judicial  construction.  If  such  power 
exists,  it  is  in  the  legislature  in  virtue  of  its  police  power, 
and  not  in  the  courts.  The  legislature  has,  it  seems  to  us, 
clearly  indicated  that  the  corporation  desiring  to  cross  the 
established  roadbed  shall  be  at  the  expense  of  providing  the 
interlocking  apparatus,  if  the  older  company  makes  applica- 
tion therefor.  Manifestly,  this  is  the  equitable  construction, 
and,  as  there  is  considerable  doubt  about  the  constitutionality 
of  a  statute  requiring  the  old  company  to  bear  any  part  of 
the  expense  of  the  system,  we  are  constrained  to  hold  that  the 
legislature  intended  to  avoid  that  doubt  by  making  the  com- 
pany desiring  to  cross  responsible  for  the  expense  of  the  in- 
terlocking system.  City  of  Albia  v.  Chicago,  B.  &  Q.  B. 
Co.,  102  Iowa,  624.  We  have  already  referred  to  counseFs 
claim  relating  to  the  change  in  the  language  of  the  statute, 
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and  need  only  add  that  the  general  rule  of  law  is  in  accord 
with  the  suggestions  of  the  Code  Commission  to  the  effect  that 
a  mere  change  in  phraseology  in  the  revision  of  a  statute 
will  not  work  a  change  in  the  law  previously  declared  unless 
it  clearly  appears  that  such  was  the  intention  of  the  legis- 
lature. In  re  Yates,  4  Johns.  317 ;  Endlich  Interpretation 
of  Statutes,  section  384.  This  conclusion  renders  a  consid- 
eration of  the  other  points  unnecessary  and  unimportant 
The  order  of  the  district  court  is  affiemed, 

Sheewin,  J.,  taking  no  part. 


P.  E.  Enix  v.  Iowa  Centeal  Eaileoad  Company,  Appel- 
lant. 

Railroads:  killing  stock:  Wilful  act  of  owner.  Code,  section 
2055,  makes  a  railroad  company  liable  for  stock  killed  by  its 
failure  to  fence  its  road,  unless  the  loss  was  caused  by  the 

1  wilful  act  of  the  owner.  There  was  evidence  that  a  gate  had 
been  broken  down  by  plaintiff's  horse  two  days  before  the 
stock  in  question  pasned  through  the  gate  on  the  right  of  way. 
Held,  that  such  evidence  did  not  show  a  wilful  act  on  the  part 
of  the  owner,  and  it  was  not  error  to  refuse  to  submit  special 
interrogatories  and  give  instructions  asked  on  such  theory. 

Objection  Below:  questioning  cause  of  action:  Exceptions  to 
instructions.  Acts  Twenty-fifth  (xeneral  Assembly,  chapter  96 
(the  last  sentence  of  Code,  section  3564),  providing  that  no 
pleading  shall  be  held  sufficient  for  a  failure  to  demur  thereto, 

2  will  not  permit  a  defendant  to  allow  a  case  to  be  tried  on  the 
theory  that  the  petition  is  sufficient,  and  then,  on  exceptions 
to  instructions  on  the  issues,  raise  the  question  whether  a  cause 
of  action  is  stated. 

Appeal  from  Monroe  District  Court. — ^Hon.  M.  A.  Robeets, 

Judge. 

Tu«:sDAY^  October  8,  1901. 
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Action  to  recover  double  damages  for  stock  killed  by 
defendant's  train  after  said  stock  had  gone  upon  the  right 
of  way  through  a  defective  gate  at  a  private  crossing.  Judg- 
ment for  plaintiff,  from  which  defendant  appeals. — Affirmed. 

a 

T.  B,  Perry  for  appellant. 

Fred  D.  Mason  and  Ben  McCoy  for  appellee. 

McClain,  J. — There  was  some  evidence  that  the  gate  had 
been  broken  down  by  plaintiff's  horse  within  two  days  before 
the  stock  in  question  passed  through  the  gate  upon  the  right 
of  way,  and  it  is  contended  for  defendant  that  the  court  erred 
in  refusing  to  submit  special  interrogatories  and  give  in- 
structions asked  on  the  theory  that,  if  the  stock  got  upon  the 
right  of  way  by  reason  of  the  willful  act  of  the  owner,  there 

can  be  no  recovery  under  Code,  section  2055.  The 
1  difficulty  is  that  there  is  no  evidence  in  the  record 

tending  to  show  a  willful  act.  It  must  be  borne  in 
mind  that  contributory  negligence  alone  will  not  defeat  re- 
covery under  this  section.  Krebs  v.  Railway  Co,,  64  Iowa, 
670 ;  Moody  v.  RdUway  Co,,  77  Iowa,  29.  Now,  the  most  that 
the  evidence  relied  on  by  the  defendant  showed  was  that  plain- 
tiff's horse  broke  the  gate,  and  that  plaintiff  supposed  that 
the  stock  in  question  (certain  young  calves)  would  not  go 
through  the  gate  upon  the  right  of  way  before  he  had  notified 
the  section  boss  of  the  damage  to  the  gate,  and  the  latter  had 
had  time  to  fix  it.  This  evidence,  if  true,  mieht  tend  to 
show  carelessness  and  lack  of  judgment  on  the  part  of  plain- 
tiff, but  it  certainly  would  not  warrant  the  finding  of  a  will- 
ful act.  Of  course,  this  evidence  would  bear  on  the  question 
of  whether  injury  to  the  stock  was  due  to  the  fault  of  de- 
fendant, but  that  question  was  properly  submitted.  It  may 
also  be  suggested  that  the  interrogatories  proposed  by  the 
defendant  and  the  instructions  asked  by  it  did  not  relate  to 
any  such  wilful  act  of  the  plaintiff  as  would  constitute  a 
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defense  tinder  the  section  above  referred  to,  and,  even  if  there 
was  evidence  tending  to  show  such  a  defense,  those  inter- 
rogatories  and  instructions  were  properly   refused. 
2  Appellant  also  complains  that  plaintiif's  petition  con- 

tained no  averment  of  negligence  on  the  part  of  ap- 
pellant, to  which  plaintiff  responds  that  the  notice  required 
by  statute  in  such  cases  contained  such  averment,  and  was 
attached  to  the  petition  as  an  exhibit,  and  by  reference  made 
a  part  thereof;  that  no  objection  to  the  petition  on  this 
ground  was  made,  and  that  the  case  was  tried  on  the  theory 
that  the  defendant's  negligence  in  maintaining  a  proper  gate 
was  in  issue.  We  doubt  whether  mere  incorporation  of  the 
notice  into  the  petition  by  reference,  without  an  affirmative 
averment  of  the  truth  of  the  facts  stated  in  the  notice,  was 
sufficient  to  constitute  any  allegation  of  such  facts.  But  cer- 
tainly defendant  cannot  now  be  heard  to  claim  that  the  peti- 
tion was  defective  in  this  respect.  The  case  was  tried  on 
this  issue,  and  while  it  may  be  that  under  the  provisions  of 
Acts  Twenty-fifth  General  Assembly,  chapter  96,  incorpo- 
rated into  Code,  section  3564,  as  the  last  sentence  thereof, 
mere  failure  to  demur  to  a  defective  petition  does  not  prevent 
the  defendant  from  raising  an  objection  in  some  other  way, 
certainly  he  cannot  allow  the  case  to  be  tried  on  the  theory 
that  the  petition  is  sufficient,  and  then,  on  exceptions  to  the 
giving  of  instructions  on  the  issue,  raise  the  question  as  to 
whether  a  cause  of  action  is  stated.  Had  the  defendant  raised 
the  objection  by  a  motion  in  arrest  of  judgment,  plaintiff 
would  have  had  an  opportunity  to  cure  the  defect  by  amend- 
ment under  Code,  section  3760. — ^Affibmed. 
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Homestead:  purchased  by  widow:  Exemptions,  Under  Code» 
section  2972,  extending  the  homestead  exemption  to  the  family 
only,  and  section  2973,  provided  that  a  widow,  though  without 
children,  shall  be  deemed  a  family  while  continuing  to  occupy 
the  real  estate  used  as  a  homestead  at  the  death  of  her  husband^ 
a  widow  who  purchased  a  house  after  her  husband's  death,  and 
lived  therein  with  her  daughters  until  they  married  and  moved 
away,  and  thereafter  continued  to  live  in  the  house,  could  not 
claim  the  same  as  exempt  after  her  daughters  left. 

Appeal  from  Linn  District  Court. — Hon.  W.  N.  Treichler^^ 

Judge. 

Tuesday,  October  8,  1901, 

Judgment  was  entered  against  defendant  in  justice 
court  August  18,  1891,  and  a  transcript  filed  with  the  clerk 
of  the  district  court  the  day  following.  Subsequently  plain- 
tiff became  owner  of  this  judgment,  and  on  August  7,  1899, 
caused  execution  to  issue,  which  w^as  returned  nulla  bona. 
The  object  of  this  action  is  to  establish  the  judgment  as  a 
lien  against  a  house  and  lot  claimed  by  defendant  as  a  home- 
stead. The  petition  was  dismissed,  and  plaintiff  appeals. — 
Reversed, 

F.  L.  Anderson  for  appellant. 
J.  M.  Gi'ay  for  appellee. 

Ladd,  J. — The  defendant  purchased  the  house  and  lot,^ 
valued  at  about  $1,400,  in  1889.  This  was  about  one  year 
after  the  death  of  her  first  husband,  with  whom  she  had  pre- 
viously lived  on  a  farm.  She  occupied  the  premises  with  her 
two  daughters  until  their  marriage  in  1891.  From  that  time 
until  March,  1898,  she  rented  all  but  one  room,  which  she 
cecupied,  and  boarded  with  the  tenants  to  whom  she  rented. 
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She  had  borrowed  $1,000  in  1893,  to  secure  the  payment  of 
which  a  mortgage  was  given,  and  in  January,  1898,  as  fur- 
ther security,  she  conveyed  the  premises  to  the  mortgagee. 
Thereupon  they  entered  into  a  written  agreement,  by  which 
the  grantee  undertook  to  collect  the  rents,  and  apply  the  same 
in  payment  of  repairs,  taxes,  and  interest,  and  any  balance 
remaining,  on  the  principal  debt,  which  she  promised  to  pay 
in  full  on  or  before  January  17,  1901,  when  the  property 
was  to  be  reconveyed.  In  April,  1899,  the  debt  was  dis* 
charged,  and  the  premises  deeded  back  to  her.  From  March^ 
1898,  till  April,  1899,  she  retained  her  room  furnished  sll 
before,  but  lived  elsewhere.  On  the  latter  date  she  returned 
and  took  possession  of  the  house.  The  claim  that  she  aban- 
doned the  homestead,  if  one  she  had,  is  not  well  founded. 
There  was  no  sale  to  Mrs.  Gongwer.  The  conveyance  to  her 
was  merely  as  security.  Nor  is  it  to  be  doubted  that,  al- 
though she  would  have  sold,  she  never  gave  up  the  pur- 
pose of  returning  to  the  premises  as  her  home.  See  Myers 
V.  Ford,  22  Wis.  139.  It  is  conceded  that  she  acquired  a 
homestead  right  in  the  premises  through  occupancy  with  her 
daughters.  Arnold  v.  Waltz,  53  Iowa,  706.  But  after  their 
marriage  she  was  left  alone.  Section  2972  of  the  Code  ex- 
tends the  exemption  to  the  family  only,  and  this  has  been 
defined  to  be  "a  collective  body  of  persons  who  live  in  one 
house,  and  under  one  head  or  manager."  Menefee  v.  Ches- 
ley,  98  Iowa,  58.  That  a  lone  individual  does  not  come 
within  this  definition  is  apparent.  It  was  so  hold  in  Emer- 
son V,  Leonard,  96  Iowa,  311;  Rock  v.  Haas,  110  111.  528; 
and  Keiffer  v.  Barney,  31  Ala.  192.  Nor  do  the  facts  of 
this  case  bring  defendant  within  the  terms  of  sec- 
tion 2973  of  the  Code,  providing  that  "a  widow 
or  widower,  though  without  children,  shall  be 
deemed  a  family  while  continuing  to  occupy  the  real 
estate  used  as  a  homestead  at  the  death  of  the  husband  or 
wife,"  as  the  premises  were  not  acquired  until  after  the  hus- 
band's death,  and  are  not  shown  to  have  been  purchased  with 
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proceeds  of  the  sale  of  another  homestead.  Her  status  as  a 
widow,  then,  has  no  bearing  on  the  case.  Her  situation  is 
precisely  like  that  of  any  other  single  person,  who,  as  the 
head  of  a  family,  has  acquired  a  homestead,  and  thereafter 
has  involuntarily  ceased  to  be  a  component  part  of  such  fam- 
ily. If  she  had  children  to  support,  so  do  those  never  mar- 
ried often  have  persons  dependent  on  them  for  care  and  main- 
tenance. If  she  may  continue  to  enjoy  the  exemption  after 
the  departure  of  her  children,  there  is  no  good  reason  for 
denying  that  privilege  to  any  person,  though  alone  and  never 
married,  who  continues  in  occupancy  of  the  home- 
stead after  abandoned  by  those  dependent  on  him. 
The  acquisition  of  a  homestead  necessarily  depends 
on  the  existence  of  a  family.  Does  a  continuation 
of  that  right  depend  on  the  continuation  of  the 
family  relation?  Or,  stating  the  question  more  precisely, 
will  an  unmarried  person  lose  the  homestead  right,  previous- 
ly acquired,  by  the  departure  of  those  constituting  his  fam- 
ily, without  any  other  change  in  his  situation  ?  It  seems  to 
us  the  statute  quoted,  in  stating  under  what  circumstances 
and  the  particular  person  who  may  continue  to  claim  the  ex- 
emption, excludes  all  others.  Moreover,  the  primary  object 
of  the  exemption  is  the  protection  of  the  family,  and  when 
that  ceases  the  reason  for  the  exemption  ceases  with  it.  Th? 
individual  is  not  entitled  to  the  privilege  before  becoming  a 
part  of  the  family.  Why  should  it  be  extended  to  hira  after 
he  ceases  to  be  such  ?  The  denial  of  it  in  the  one  case  has 
precisely  the  same  ground  to  rest  on  as  in  the  other.  T\Tiilo 
the  family  relation  existed,  the  law  extended  the  exemption 
for  its  protection.  When  that  ceased,  the  necessity  for  its 
protection  ceased  with  it  "When  an  individual  ceases  to 
have  the  cares  of  a  family,  the  law  will  not  protect  him  as 
if  he  had."  It  will  treat  him  like  others,  looking  not  to  tlio 
past  or  future,  but  at  his  present  status.  Revalh  v.  Kraemer, 
8  Cal.  66  (68  Am.  Dec.  304)  ;  Bank  v.  Cooper,  56  Cal.  339; 
Vol.  114  la— 33 
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Johnson  v.  Little,  90  Ga.  781  (17  S.  E.  Kep.  295;  Cooper 
V.  Cooper,  24  Ohio  St  488 ;  Galligar  v.  Payne,  34  La.  Aniu 
1057.  See  Calhoun  v.  Williams,  32  Grat.  18  (34  Am.  Rep. 
769),  and  Wilkinson  v.  Merrill,  87  Va.  513  (12  S.  E.  Rep. 
1015,  11  L.  R  A.  632).  As  said  in  Hill  v.  Franklin,  54 
Miss.  632 :  "The  homestead  exemption  is  a  privilege,  rather 
than  an  estate.  For  the  benefit  of  the  family,  the  law  ex- 
empts the  home  of  the  family  from  the  burden  that  rests  on 
all  other  property  of  being  appropriated  to  the  debts  of  the 
owner.  The  immunity  depends  on  two  contingencies :  First, 
occupancy  as  a  home;  second,  that  the  owner  shall  have  a 
family.  When  either  ceases,  the  exemption  is  at  an  end^ 
There  can  be  no  more  reason  for  holding  that  a  man  who 
has  lost  his  family  shall  continue  to  pteserve  an  exempt 
homestead  because  he  once  had  a  family,  than  for  saying  the 
house  which  has  once  been  exempt  while  occupied  as  a  home- 
stead shall  continue  to  be  exempt  although  totally  abandoned 
as  a  residence.  It  is  as  illogical  to  say  that  the  exemption 
shall  continue  after  the  family  has  ceased  as  to  say  that  it 
can  exist  before  the  family  comes  into  existence.  It  will  not 
be  pretended  that  a  man  could  claim  a  homestead  upon  the 
ground  that  he  intended  to  have  a  family.  How  can  it  be 
said  with  more  reason  that  he  is  entitled  to  one  because  he 
formerly  had  a  family?  The  exemption  is  given  to  enable 
the  owner  to  meet  and  discharge  the  burden  of  supporting^ 
the  family.  When  the  family  does  not  exist  there  is  no  bur- 
den, and  there  can  be  no  exemption.  The  exemption  de- 
pending on  the  burden,  it  must  be  wholly  immaterial  whether 
the  latter  once  existed  and  has  ceased,  or  whether  it  never 
existed  at  all."  True,  the  statutes  are  to  be  liberally  con- 
strued, and  the  courts  have  gone  far  in  equalizing  their  pro- 
visions; even  supplying  evident  omissions.  Thus,  in  Sillo- 
way  V.  Brown,  12  Allen,  30,  it  appeared  the  statute  contin- 
ued the  homstead  to  the  widow  and  children  after  the  hus- 
band's death,  but  contained  no  provision  for  its  continuance 
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in  him  subsequent  to  the  death  of  his  wife,  and  the  court  held 
the  exemption  not  lost  so  long  as  he  continued  to  occupy  it 
as  a  home.    To  the  same  effect,  see  Beckmann  v.  Meyer,  75 
Mo.  333.    In  Stults  v.  Sale,  92  Ky.  5  (17  S.  W.  Rep.  148, 
13  L.  R.  A.  743,  36  Am.  St.  Rep.  575),  the  statute  provided 
that  the  homestead  belonging  to  one  spouse  might  be  retained 
as  such  by  the  other  after  the  owner's  death,  but  made  no 
mention  of  the  owner's  right  thereto  in  event  of  the  death 
of  the  spouse  not  having  the  title,  and  it  was  adjudged  that 
the  survivor  might  enjoy  the  exemption  so  long  as  he  con- 
tinued in  occupancy  as  a  home,  though  the  owner  of  the  fee. 
See,  also  Kessler  v.  Dravh,  51  Tex.  575  (36  Am.  Rep.  727)  ; 
Kimhrel  t?.  Willis,  97  111.  497 ;  Wehh  v.  Cowley,  5  Lea,  722 ; 
Wilkinson  v.  Merrill,  87  Va.  513  (12  S.  E.  Rep.  1015,  11 
L.  R.  A.  632)  ;  Towne  v,  Rumsey,  5  Wyo.  11  (35  Pac.  Rep. 
1025).     But,  as  pointed  out,  there  is  no  inequality  or  dis- 
crimination in  our  statutes.    In  Stanley  v.  Snyder,  43  Ark. 
429,  it  was  squarely  decided  that,  though  the  family  is  nec- 
essary to  the  acquisition  of  a  homestead,  a  continuation  of 
the  right  does  not  depend  on  the  continuation  of  the  family 
relation ;  and  this  is  the  principle  on  which  the  foregoing  de- 
cisions rest.     But,  as  therein  conceded,  "the  reason  assigned 
is  not  very  satisfactory,  or,  at  most,  is  one  to  be  addressed  to 
the  political  departments  of  the  government;  so  that  the 
decision  seems  to  savor  of  what  Jeremy  Bentham  calls  'judge- 
made  law.' "     The  decisions  of  Illinois  and  Tennessee  turn 
somewhat  on  the  wording  of  the  statutes  of  those  states,  and 
of  Texas  on  that  of  its  constitution.    The  distinction  between 
the  two  lines  of  cases  is  pointed  out  in  Barney  v.  Leeds,  51 
N.  H.  253,  wherein  those  last  mentioned  are  said  to  be  "pred- 
icated upon  the  idea  that  the  homestead  exemption  is  for  the 
benefit  of  the  debtor  as  well  as  the  family,  and  that  the  Cali- 
fornia case  (and  others)  above  cited  went  upon  the  theory 
that  the  design  of  these  laws  was  to  protect  the  family ;  that 
protection  from  dependence  and  want  is  the  object  of  all 
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homestead  laws."  But  under  our  statute  it  is  "the  honic- 
stead  of  every  family/'  not  of  the  debtor  alone,  nor  of  the 
householder,  nor  the  head  of  the  family,  that  is  entitled  to 
the  exemption.  The  family  relation  is  not  only  essential  in 
the  creation  of  the  right,  but,  under  the  language  of  the  stat- 
ute, when  fairly  construed,  the  property  must  be  the  home- 
stead of  the  family  when  the  shield  of  the  statute  is  inter- 
posed. The  exemption  is  not  an  estate,  but  a  mere  right  or 
privilege,  though  of  much  value  {Meyer  v.  Meyer,  23  Iowa, 
370;  Butterfield  v.  Wicks^  44  Iowa,  310;  Johnson  v.  Gay- 
lord,  41  Iowa,  362;  Bayers  v,  Childers,  112  Iowa,  r>67),  and 
wholly  dependent  upon  status,  as  was  expressly  decided  in 
Clemans  v,  Penfield,  111  Iowa,  511.  These  considerations 
lead  to  the  conclusion  that  defendant  was  not  within  the  pro- 
tection of  the  homestead  statutes. — ^Reveksed. 
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F.  E.  Zalesky  v.  Home  Insurance  Company,  Appellant. 

Practice:  estoppel  to  amend:  Third  trial.  Where  an  action  on 
an  insurance  policy  has  been  twice  tried  and  appealed,  the 
plaintiff  both  times  admitting  the  allegations  of  defendant's 
answer  that  there  was  a  di^greement  as  to  the  damages  suf- 
fered, but  replying  that  no  appraisal  could  be  had,  as  pro- 
vided by  the  policy  in  such  case,  for  certain  reasons,  on  a  third 
trial,  plaintiff  will  be  estopped  to  reply  that  there  had  never 
been  any  disagreement  as  to  such  damage. 


Appeal  from  Benton  District  Court. — Hon.  G.  W.  Bubn- 

HAM,  Judge. 

Tuesday,  Octobee  8,  1901. 

'Action  on  a  fire  insurance  policy.  At  the  close  of  the 
evidence  tliere  was  a  directed  verdict  for  the  defendant, 
Vhich  was  afterwards  set  aside  and  a  new  trial  granted.  The 
defendant  appeals. — Reversed. 
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McVey  &  McVey  for  appellant. 

W.  C,  Scrimgeour  and  J.  J,  Mosnat  for  appellee. 

Sherwix,  J. — This  is  the  third  appeal  of  this  case. 
The  opinions  on  the  former  appeals  will  be  found  in  102 
Iowa,  613,  and  in  108  Iowa,  341.  The  facts  upon  which  the 
case  is  based  are  recited  in  full  in  the  first  opinion.  In  the 
original  answer  filed,  the  defendant  pleaded  that  there  was 
a  disagreement  between  the  parties  as  to  the  amount  of  dam- 
age sustained  by  the  plaintiff ;  that  a  demand  for  an  apprais- 
al had  been  made,  as  provided  by  the  contract  of  insurance ; 
that  the  plaintiff  had  refused  the  same ;  and  that  the  action 
was  therefore  prematurely  brought  The  plaintiff  demurred 
to  this  ansAver  on  several  grounds.  He  admitted  the  demand 
for  an  appraisal,  but  alleged  that  the  provision  of  the  policy 
providing  therefor  was  nuU  and  void  under  the  laws  of  the 
state.  This  demurrer  was  overruled,  and  the  plaintiff  re^ 
plied,  ailing  that  the  defendant  was  estopped  from  insist- 
ing upon  an  appraisal  because  it  had  not  named  or  selected 
an  appraiser,  and  alleging  a  waiver  thereof  on  other  grounds. 
The  defendant  demurred  to  this  reply  on  the  ground  that  the 
facts  stated  did  not  constitute  a  waiver.  The  demurrer  was 
sustained,  and  thereupon  the  plaintiff  filed  a  motion  for  a 
continuance,  for  .the  purpose  of  having  an  appraisement 
made,  as  provided  in  the  policy.  The  case  was  continued,  an 
appraiser  was  selected  by  the  plaintiff,  and  a  written  demand 
for  an  appraisement  was  made  upon  the  defendant,  which 
was  by  the  defendant  refused.  The  plaintiff  then  filed  a 
supplemental  petition,  setting  out  the  demand  for  an  apprais- 
al pending  the  action.  The  defendant  demurred  to  the  peti- 
tion and  its  supplement,  on  the  ground  that  an  appraisement 
was  a  condition  precedent  to  bringing  suit,  and  that  an  ap- 
praisement pending  suit  was  of  no  avail,  which  demurrer 
was  overruled,  and  the  defendant  answered  the  supplemental 
petition,  raising  the  same  question.  There  was  a  trial 
to  a  jury,  and  a  directed  verdict  for  the  plaintiff ;  the  district 
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court  holding  that  an  appraisement  was  a  condition  prece- 
dent to  the  action,  but  that  it  might  be  complied  with  after 
the  action  was  brought.  From  the  latter  finding  the  defend- 
ant appealed,  and  we  reversed  the  case,  on  the  ground  that  if 
an  appraisement  was  a  condition  precedent  to  bringing  action 
it  must  he  demanded  before  the  action  is  commenced.  See 
102  Iowa,  613.  Whether  an  appraisement  could  be  demanded 
as  a  condition  precedent  to  action,  under  chapter  211, 
Eighteenth  General  Assembly,  we  did  not  determine  then, 
because  no  appeal  had  been  taken  by  the  plaintiff  from  the 
ruling  of  the  trial  court  on  the  demurrer  above  referred  to. 
The  ease  went  back  for  trial,  and  the  plaintiff  then  amended 
his  reply  to  the  answer  to  the  original  and  supplenuental  peti- 
tions, alleging  that  the  provisions  of  the  policy  requiring 
an  appraisement  were  null  and  void,  and  contrary  to  chapter 
211,  Acts  Eighteenth  General  Assembly.  This  plea  was  de- 
murred to,  which  was  overruled.  The  defendant  refused  to 
plead  further,  a  jury  was  waived,  a  trial  was  had  to  the 
court,  and  a  judgment  was  rendered  for  the  plaintiff',  from 
which  the  defendant  appealed.  On  that  appeal  we  con- 
sidered the  question  raised  by  the  amended  reply,  and  held 
tbe  requirement  of  the  policy  as  to  an  appraisment  valid. 
See  108  Iowa,  341.  The  case  agrain  went  back  for  trial, 
whereupon  the  plaintiff,  on  September  1?,  1899,  filed  an 
"amended  and  s^ubstituted"  reply,  in  which  he  pleaded  that 
there  had  never  beefi.  any  disagreement  as  to  the  amount  of 
his  loss  or  damage  under  the  policy,  and  that  the  defendant, 
in  consequence  thereof,  had  no  right  to  demand  an  appraise- 
ment before  suit.  The  reply  was  stricken  from  the  files 
on  motion  of  the  defendant  A  trial  was  had  to  jury,  and 
at  the  close  of  the  evidence  a  verdict  was  directed  for  the 
defwidant,  which  was  upon  motion  afterwards  set  aside,  and 
a  new  trial  ordered.     This  appeal  is  from  that  order. 

When  the  plaintiff  demurred  to  that  portion  of  the  an- 
swer which  pleaded  a  disagreement  as  to  the  loss  and  a  de- 
mand for  an  appraisement,  he  admitted  solemnly  of  reoord 
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that  la  disagreement  existed.  When  he  replied  and  pleaded 
a  waiver,  he  readmitted  the  same  fact.  His  action  after- 
wards in  asking  a  continuance  and  in  naming  an  appraiser^ 
and  in  demanding  an  appraisement  and  fixing  a  place 
and  time  therefor,  can  only  be  accounted  for  on 
the  theory  that  he  recognized  the  disagreement  The 
first  two  trials  below  were  upon  their  merits,  and 
in  neither  of  them  was  there  a  suggestion  that  the 
necessity  for  an  appraisement  had  not  then  arisen, 
nor  was  sudi  a  su^^estion  made  in  argument  upon  the  ap- 
peals. Not  until  the  case  had  been  twice  reversed,  and  the 
question  of  the  defendant's  right  to  demand  an  appraisement 
as  a  condition  precedent  to  bringing  action  had  been  twice 
determined  in  its  favor,  was  the  question  of  fact  raised  or 
presented  which  might  have  terminated  the  case  finally  upon 
the  first  appeal.  From  the  very  inception  of  the  case,  the 
plaintiff  has  known,  as  fully  as  he  knows  now,  whether  or 
not  there  was  any  disagreement  as  to  his  damages.  If 
there  was  none,  no  appraisement  before  suit  was  necessary, 
and  that  part  of  the  defense  must  f aiL  If  instead  of  admit-, 
ting  the  disagreement,  as  he  did  in  his  pleadings  up  to  the 
time  of  the  last  trial,  or  at  least  when  the  first  two  trials 
were  had,  he  had  denied  it,  the  jury  could  then  have  deteiv 
mined  that  question,  and^  as  we  have  said,  its  finding  might 
have  put  an  end  to  the  case  long  ere  this. 

The  due  and  timely  adjudication  of  the  rights  of  liti- 
gants demands  that  a  cause  of  action  or  a  defense  be  sub- 
mitted as  a  whole  when  known,  and  not  by  piecemeal ;  other- 
wise, parties  not  offending  in  this  way  may  be  eternally  har- 
rassed,  and  the  courts  constantly  engaged  in  passing  upon  the 
points,  raised,  one  at  a  time,  in  a  long  course  of  litigation. 
We  cannot  lend  our  sanction  to  such  procedure.  Where  there 
is  an  opportunity  for  the  full  presentation  of  all  the  facts  in 
a  case,  the  party  relying  thereon  must  make  a  full  disclosure 
thereof  if  known  to  him,  or  suffer  for  his  failure  so  to  do.  He 
cannot  be  permitted  to  conceal  a  part  of  his  action  or  de- 
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fense,  or  to  negligently  overlook  it,  and  thus  prolong  indefi- 
nitely the  final  settlement  of  the  case.  This  proposition  is 
so  manifestly  right  that  no  citation  of  authority  in  its  sup- 
port seems  necessary.  The  plaintiff  had  been  given  his  full 
and  entire  day  in  court  before  the  third  trial,  and  he  should 
not  then  have  been  permitted  to  present  the  claim  he  did,  es- 
pecially after  his  repeated  admissions  in  his  pleadings.  Ifor 
would  the  fact  that  some  of  these  admissions  were  withdrawn 
after  the  second  trial  change  the  situation  in  this  case.  They 
had  been  made  and  relied  upon  in  the  progress  of  the  case 
through  the  lower,  and  through  this  court  and  the  plaintiff  is 
now  estopped  from  at  this  time  interposing  the  attempted 
plea. 

The  order  setting  aside  the  directed  verdict  should  not 
have  been  made,  and  should  stand  reversed. 


Thomas  F.  Butterfield  v.  James  W.  Kirt^ey,  William 
lu^n  KiRTLEY,  Edward  Kirtley    and    Henry    Kirtley, 

Appellants. 

Forcible  Entry  and  Detainer:       judgment  against  all  in  posses- 
sion.    It  having  been  shown  that  all  of  the  defendants  were 
4    in  possession,  though  there  was  no  subsantial  proof  of  a  Joint 
lease  to  them,  plaintiff  was  entitled  to  a  Judgment  against  each. 

Express  tenancy:  Instructions.  Where  the  deed  was  absolute  on 
its  face,  and  there  was  no  evidence  that  it  was  intended  as  a 
mortgage,  an  instruction,  that  if  the  defendant  grantor  believed 
6  that  he  was  the  owner,  and  that  plaintiff  was  only  entitled  to 
be  paid  a  debt  due  him,  and  that  defendants  held  possession 
under  this  belief,  there  would  be  no  express  tenancy,  was  prop- 
erly refused  as  not  based  on  the  evidence. 

EJvidence:     Title,     Action  was  brought  for  the  forcible  detention 

of  certain  land  by  a  party  claiming  under  a  deed  from  one  of 

the  defendants,  to  whom  such  land  was  claimed  to  have  been 

1    subsequently    leased.     Defendants    claimed    plaintiff's   interest 

to  be  only  that  of  a  mortgagee.    Plaintiff  Introduced  evidence 
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that  in  the  consideration  of  the  settlement  of  a  suit  the  defend- 
ant had  conveyed  the  land  in  fee,  and  that  such  defendant  con- 
tinued to  work  the  land  under  different  agreements,  the  co- 
defendants  assisting  him  in  his  work.  Held,  that  such  evi- 
deed  is  not  admissible. 

Consideration  for  deed.     In  an  action  for  the  forcible  detention  of 

land,  where  plaintiff  claims  under  a  deed  from  one  of  the  de- 

2    fendants,  the  sufficiency  of  the  consideration  is  not  in  issue, 

and  evidence  as  to  the  value  of  the  land  at  the  time  of  the 

deed  is  not  admissible. 

Principal  and  agent,    A  witness  testified  that  he  had  talked  with 
plaintiff  or  his  son.    Held,  that  in  the  absence  of  evidence  to 
S    show  that  the  plaintiff  was  bound  by  his  son's  statement,  or  evi- 
dence from  which  it  could  be  determined  with  which  of  the 
two  the  conversation  was  had,  such  evidence  was  inadmissible. 

Appeal  from  Clinlon  District  Court, — Hon.  A.  J.  House^ 

Judge. 

Tuesday^  Octobee  8,  1901. 

Action  for  forcible  detention  of  real  property.  Plain- 
tiff alleges  that  by  verbal  contract  he  leased  to  defendants  the 
land  described,  for  a  term  of  years,  that  he  served  notice 
upon  them  terminating  said  lease  March  1,  1899,  and  that 
defendants  hold  over  after  the  termination  of  said  lease,  and 
refuse  to  surrender  possession ;  wherefore  he  asks  judgment 
for  posession.  James  W.  Kirtley  answered,  admitting  the 
service  of  notice,  and  denying  that  he  is,  or  ever  was,  a  ten- 
ant of  the  plaintiff  on  said  land,  and  alleged  "that  he  now  is, 
and  for  more  than  forty  years  last  past  has  been,  the  sole  own- 
er of  said  real  estate  in  fee  simple,  and  that  the  only  interest 
that  said  plaintiff  now  has  or  ever  had  in  said  property  is 
as  mortgagee."  The  defendants  William,  Edward,  and 
Henry  Kirtley  answered  separately,  admitting  the  service 
of  notice,  and  denying  that  they,  or  any  of  them,  are,  or  ever 
were,  tenants  of  plaintiff  on  said  land,  and  alleging  that  Ed- 
ward and  Henry  hold  said  land  under  verbal  lease  from 
James  W.  Kirtley,  the  owner  thereof.  On  appeal  from  the 
justice  of  the  peace,  judgment  was  rendered  in  the  district 
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court  in  favor  of  the  plaintiff.     Defendants  appeal. — ^1/- 
firmed, 

Hayes  &  Schuyler  and  P.  H.  Judqe  for  appellants. 

TF.  A,  Cotton  and  Pascal  &  Armentrout  for  appellees. 

Given,  C.  J. — ^Fifty-six  of  the  101  assignments 
of  error  relate  to  rulings  on  taking  the  testimony. 
Plaintiff  claims  right  to  possession  as  o\vner  of  the 
land  under  a  deed  from  James  W.  Kirtley  and  by 
virtue  of  the  service  of  the  notice  to  termin- 
1  ate  the  lease  to  the  defendants.     The  defendants  ad- 

mit possession  of  the  land  and  service  of  notice; 
James  W.  claims  as  owner,  and  that  plaintiff's  interest  is 
only  that  of  a  mortgagee;  and  Edward  and  Henry  claim 
under  a  lease  from  James  W.  It  is  undisputed  that,  if  plain- 
tiff owns  the  land,  he  is  entitled  to  possession,  as  by  his  notice 
he  terminated  the  right  to  possession  in  the  defendants ;  but, 
if  James  W.  owns  the  land,  he  and  his  sons  holding  under 
him  are  entitled  to  possession.  The  testimony  objected  to  is 
to  the  effeet  that  some  years  ago,  in  consideration  of  the  set- 
tlement of  a  suit  between  them  and  the  payment  of  a  sum 
of  money,  the  defendant  James  W.  conveyed  the  land  in  ques- 
tion to  the  plaintiff  by  a  deed  absolute  on  its  faoe,  and  that 
he  thereafter  continued  to  occupy  and  cultivate  the  land 
Tinder  different  agreements  with  the  plaintiff,  made  from  time 
to  time;  the  other  defendants,  his  sons,  assisting  him  in  the 
work.  It  was  to  terminate  this  possession  that  the  notices 
•were  given,  and,  if  plaintiff  is  the  owner  of  the  land,  the 
notices  had  the  effect  to  terminate  all  right  of  possession  in 
the  defendants.  There  was  no  error  in  admitting  the  deed 
and  this  testimony. 

Defendants  offered  evidence  as  to  the  value  of  the  land 

at  the  time  the  deed  was  made,  to  which  plaintiff's 

3  objection  was  sustained.     There  was  no  error  in  this 

ruling,  as  there  was  no  issue  as  to  the  validity  of  the 

deed  or  the  sufficiency  of  the  consideration  therefor. 
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A  witness    testified  that    he   talked    with    the   plain- 
tiff or  his  son,  and  was  then  asked  what  was  said  about 
the  ownership  of  the  land,  to  which  plaintiff's  objection  was 
sustained.     The  ruling  was  correct,  as  there  was  no 

3  evidence  to  show  that  the  plaintiff  was  bound  by  the 
statements  of  his  son,  nor  from  which  the  jury  could 

determine  with  which  of  the  two  the  conversation  was  had. 

II.  At  the  conclusion  of  the  evidence  for  the  plaintiff,! 
each  defendant  separately  moved  for  a  verdict,  which  mo- 
tions were  overruled.     The  contention  is  that  there  was  no 

evidence     of  a     joint     lease     to    the     defendants, 

4  and  that,  therefore,  the  motions  should  have, 
been  sustained,  and  particularly  so  as  to  Wil- 
liam Kirtley.  The  defendant  James  W.  and  his 
sons,  William,  Edward,  and  Henry,  were  all  living  upon 
the  land,  James  W.  claiming  as  owner,  and  Edward  and 
Henry  claiming  under  him.  It  may  be  true,  as  claimed, 
that  there  was  no  substantial  proof  of  a  joint  lease  to  the 
defendants;  but  they  were  all  in  possession,  and,  if  wrong- 
fully so,  the  plaintiff  was  entitled  to  judgment  against  each. 

III.  Defendants  asked  an  instruction  to  the  effect  that, 
if  James  W.  believed  that  he  was  the  owner  of  the  land,  and 
that  the  plaintiff  was  only  entitled  to  be  paid  a  debt  due  him, 

and  they  held  possession  under  this  belief,  there 
6  would  be  no  express  tenancy.    There  was  no  evidence 

to  call  for  such  an  instruction,  the  deed  is  absolute 
on  its  face,  and  there  is  an  absence  of  evidence  to  show  that 
it  was  intended  as  a  mortgage. 

It  is  said  that  the  charge  was  not  definite  and  specific 
enough,  but  we  regard  it  otherwise.  We  think  it  fully  and 
fairly  submitted  the  case  to  the  jury.  We  discover  no  prej- 
udicial error^  aiui  the  judgment  is  therefore  affibmed. 
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121  g*Q  James  Andrew,  Appellant,  v.  Christina  Andrew.  . . 
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114  624  Constructive  Trusts:     fraud:    Hiisband  and  wife.     Where  a  hus- 

128  627  band  and  wife  purchased  realty  jointly,  the  wife  taking  title 

114  52^  2    and  agreeing  to  hold  an  undivided  one-half  interest  in  trust 

*^  ^  for   her  husband,  the   breach   of   such   agreement   was   not   a 

114    534|  fraud  upon  which  a  court  of  equity  will  establish  a  construc- 

139     1021  -^      <f 

—I  tive  trust 

Oral  evidence.  Under  Code,  section  2918,  providing  that  declara- 
tions or  creations  of  trust  in  relation  to  real  estate  must  be 
executed  in  the  same  manner  as  deeds  of  conveyance,  oral  evi- 
1  dence  is  not  admissible  to  prove  an  agreement  between  hus- 
band and  wife  that  she  should  hold  an  undivided  one-half  in- 
terest in  land  purchased  with  Joint  funds  in  trust  for  her  hus- 
band. 

Scope  op  constructive  trust.  Where  a  married  woman  took  title 
to  land  purchased  with  a  fund  contributed  to  jointly  by  herself 
and  husband,  a  constructive  trust  therein  in  favor  of  her  hus- 

4  band,  if  one  could  be  established,  does  not  extend  to  an  undi- 
vided one-half  interest,  but  only  such  a  proportionate  share 
of  the  property  as  the  amount  contributed  by  the  husband 
bore  to  the  entire  purchase  money. 

Presumptions:  Advancement.  Where  a  married  wo«ian  takes 
title  to  realty  purchased  with  funds  furnished  jointly  by  her- 
3  self  and  husband,  it  is  presumed  that  the  amount  paid  by  the 
husband  is  by  way  of  advancement  and  provision  for  the  wife, 
and  not  intended  to  create  a  constructive  trust  in  favor  of  the 
husband. 

Improper  Abstracts:  affirmance.  Under  Supreme  Court  Rules 
20,  68,  providing  that  the  abstract  shall  contain  so  much  of 
the  record  as  may  be  necessary  to  the  understanding  of  the 

5  question  to  be  determined,  and  that  all  immaterial  matter  shall 
be  omitted,  an  alleged  abstract,  composed  of  over  600  pages  of 
testimony,  set  out  in  questions  and  answers  as  taken  by  the 
shorthand  reporter,  is  such  a  violation  of  the  rule  as  to  neces- 
sitate  an  affirmance  or  dismissal. 

Appeal  from  Fayette  District  Court. — Hon.  A.  N.  Hobson, 

Judge. 

Wednesday^  October  9,  1901. 
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John  Jamison  and  Frank  Pittman  for  appellant. 
W,  B.  Ingersoll  and  Hoyt  &  Hancock  for  appellee. 

McClain,  J. — Plaintiff  asks  to  have  title  established  in 
him  to  a  one-half  interest  in  certain  land,  record  title  to 
"which  is  in  defendant,  his  former  wife,  since  divorced,  but 
which  he  claims  was  purchased  by  them  jointly  with  money 
provided  by  each.  The  lower  court  refused  to  grant  any  re- 
lief to  plaintiff,  and  we  think  that  such  refusal  was 

2  justified  imder  the  evidence.  In  the  first  place,  plain- 
tiff bases  his  right  to  an  undivided  one-half  of  the 

premises  on  the  claim  that  it  was  mutually  agreed  between 
himself  and  wife,  when  the  property  was  purchased  and  con- 
veyed to  the  wife,  that  she  should  hold  an  undivided  one- 
half  interest  in  trust  for  him.  But  plaintiff  does  not  claim 
that  there  was  any  written  evidence  of  such  an 
1  agreement,  and  the  parol  evidence  relied  on  cannot  be 

considered,     under     Code,     section     2918,     which 
provides     that     declarations     or     creations     of    trust     in 
relation     to     real     estate     must     be     executed     in     the 
same  manner  as  deeds  of  conveyance.    An  express  agree- 
ment of  this  kind  cannot  be  proven  by  parol  evidence. 

3  Dunn  v,  ZwilUng,  94  Iowa,  233.    The  breach  of  an 
express  oral  promise  to  hold  title  for  another  will 

not  constitute  fraud  on  which  a  court  of  equity  will  build 
up  a  constructive  trust.    Acker  v.  Priest,  92  Iowa,  610. 

Appellant's  counsel  contend  that  the  evidence  shows 
the  investment  by  the  husband  of  his  own  money  in  part  pay- 
ment for  the  land,  and  claim  that  a  trust  results  to  that  ex- 
tent.    But  under  such  circumstances  there  is  a  pre- 
4r  sumption  that  the  ononey  paid     by    the    husband 

was  so  paid  by  way  of  advancement  and  provision 
for  the  wife,  and  not  by  way  of  creating  a  trust  in  favor  of 
the  husband.  Sunderland  v.  Sunderlamd,  19  Iowa,  325. 
Furthermore,  if  any  trust  arises  in  case  of  such  a  joint  con- 
tribution in  the  purchase  of  property  the  title  to  which  is 
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taken  in  the  wife's  name^  then  it  is  to  the  extent  only  to 
which  the  husband's  money  is  used  in  the  purchase  of  the 
property.  Culp  v.  Price,  107  Iowa,  133.  It  is  not  pretended 
that  the  money  contributed  by  the  plaintiff  paid  for  a  definite 
aliquot  part  of  the  premises  and  much  less  that  it  consti- 
tuted one-half  of  the  purchase  price.  The  evidence  of  the 
plaintiff  is  extremely  uncertain  as  to  the  amounts  which  were 
I)aid  by  him  from  time  to  time  on  the  purchase  price.  His 
own  means  appear  to  be  very  limited,  and  what  he  paid,  ac- 
cording to  his  own  testimony,  was  largely  realized  from  the 
products  of  the  land  itself  which  he  and  defendant  occupied 
as  a  homestead.  The  money  realized  from  the  products  of 
the  farm,  although  resulting  from  his  own  labor,  did  not  nec- 
essarily 'become  the  property  of  the  husband.  Deere,  Wells 
&  Co.  V.  Bonne,  108  Iowa,  281 ;  Gage  v.  Dauchy,  34  N.  ¥• 
293.  It  is  well  settled  that  one  who  asks  to  establish  a 
resulting  trust  by  parol  evidence  and  engraft  the  same  on 
the  legal  title,  must  do  so  by  evidence  that  is  clear,  certain, 
and  practically  overrs^helming.  Murphy  v,  Hanscome,  76 
Iowa,  192.  And  see  Noel  v.  Noely  1  Iowa,  423 ;  Sunderland 
V.  Sunderland,  19  Iowa,  325.  The  evidence  for  plaintiff, 
giving  to  it  the  most  favorable  construction  which  counsel 
attempts  to  place  upon  it,  falls  far  short  of  the  satisfactory 
showing  which  is  required  in  such  cases.  We  have 
5  discussed  the  case  in  the  light  of  appellant's  argu- 

ment, rather  than  from  the  record,  which  is  embodied 
in  what  is  called  an  abstract,  consisting  of  over  600  printed 
pages  of  testimony,  set  out  almost  entirely  in  questions  and 
answers  as  taken  down  by  the  shorthand  reporter.  The  fail- 
ure to  comply  with  the  rules  of  this  court  as  to  the  method  of 
preparing  the  abstract  would  in  itself  necessitate  an  affirm- 
ance or  dismissal.  Phillips  v.  Crips,  108  Iowa,  605 ;  Cres- 
scy  V.  Lochner,  109  Iowa,  454 ;  State  v.  Hull,  83  Iowa,  112* 
Affirmed. 
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B.  KiECHNBB,  Special  Administrator  of  tlie  Estate  of  Val- 
entine Lenz,  Deceased,  v.  Peteb  Lenz,  Appellant. 

Gifts:  evidence:  Directed  verdict  In  a  suit  by  an  administratot 
against  his  intestate's  son,  to  recover  money  claimed  by  the  lat- 
ter as  a  gift,  defendant's  statement  that  he  was  to  pay  interest 
on  the  money  so  long  as  his  father  lived,  with  other  evidence 
showing  it  was  a  loan,  warrants  the  direction  of  a  verdict 
against  defendant 

Appeal  from  Johnson  District  Court. — ^Hon.  M.  J.  Wade, 

Judge. 

Wednesday,  Octobeb  9, 1901. 

Plaintiff  alleges  that  on  the  twelfth  day  of  July, 
1898,  deceased  loaned  to  defendant  $2,400;  that  Peter  Lenz 
was  appointed  administrator,  and  filed  an  inventory  charg- 
ing himself  with  $1,400  as  money  loaned  to  him.  The  de- 
fendant has  never  paid  said  $2,400,  wherefore  plaintiff  asked 
judgment.  The  defendant,  answering,  denies'^  that  he  bor- 
rowed $2,400  from  deceased,  "but  says  that  lie  on  ^lio  <^'  ^ 
day  borrowed  of  said  deceased  only  the  sum  of  $1,400;'^ 
admits  that  he  filed  an  inventory  charging  himself  with 
$1,400,  and  that  he  has  never  repaid  the  money  borrowed. 
At  the  conclusion  of  the  evidence  the  court,  on  motion  of 
the  plaintiff,  directed  a  verdict  for  the  plaintiff  in  the  sum 
of  $993.72,  and  rendered  judgment  accordingly.  Defend- 
ant appeals. — Afjfirmed. 

S.  H.  Fairall  for  appellant 
Baker  &  Ball  for  appellee. 

Given,  C.  J. — L  The  sole  issue  is  whether  $1,000  of 
the  money  received  by  the  defendant  from  the  deceased  was 
a  gift.     The  receipt  of  the  money  being  admitted,  the  pre- 
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sumption  is  that  thereby  the  defendant  became  indebted  to 
deceased  to  the  full  amount  received,  and  the  burden  is  on  the 
defendant  to  overcome  this  presumption,  and  to  show  that 
$1,000  of  the  money  was  a  gift.  Appellant's  counsel  say: 
'While  we  consider  that  mere  delivery  and  acceptance  do  not 
per  se  constitute  a  gift,  and  the  parties  must  deliver  and  ac- 
cept with  the  intention  of  making  the  transaction  a  gift,  we 
do  insist  that  proof  of  such  intention  may  be  by  circum- 
stances, and,  as  in  this  case,  the  relation  of  parent  and  child." 
Accepting  this  statement  of  the  law  as  correct,  we  inquire 
whether  there  is  proof  of  such  circumstances  as  that  this  case 
should  have  been  submitted  to  the  jury  to  determine  the  inten- 
tion of  the  parties.  The  defendant  was  the  son  of  deceased, 
and  therefore  an  intention  that  the  transaction  should  be  a 
gift  will  be  more  readily  found  than  as  between  strangers; 
but  the  fact  of  that  relationship  does  not  alone  establish  the 
transaction  as  a  gift.  We  must  look  to  the  circumstances  in 
the  light  of  that  relationship.  The  circumstances  proven 
are,  in  substance,  as  follows:  On  the  twelfth  day  of  July, 
1898,  the  defendant  and  his  father  went  to  a  bank  in  Iowa 
City,  and  delivered  to  the  bajik  a  certificate  of  deposit  by  B. 
Kirchner  of  $2,351.60  in  favor  of  and  indorsed  in  blank  by 
Valentine  Lenz,  and  received  in  return  a  draft  on  Chicago 
for  $2,342.17,  payable  to  Chancy  J.  Blair,  which  draft  was 
forwarded  to  Mr.  Blair  in  payment  of  notes  held  by  him 
against  this  defendant.  It  does  not  appear  that  anything 
further  was  said  or  done  at  that  time  indicating  the  char- 
acter of  the  transaction.  B.  Kirchner,  a  son-in-law  of  the 
deceased,  testifies  that  in  July,  1898,  he  owed  the  deceased 
$2,200  borrowed  money,  and  that  at  the  funeral  of  the  de- 
ceased he  had  a  conversation  with  the  defendant,  as  follows : 
'T[  said  to  him :  *I  wonder  why  it  was  that  Valentine  Lenz 
crowded  me  for  that  money, — ^he  wanted  me  to  pay  that  note.' 
I  told  him  I  was  paying  seven  per  cent  interest,  and  he 
wasn^t  needing  the  money;  paid  him  the  interest  when  due; 
and  I  did  not  know  what  became  of  that  money ;  and  he  says : 
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'I  have  got  it'  How  much  had  he  got  ?  H©  said  $2,400  he 
got  of  him.  I  said  to  him  it  is  kind  of  curious  that  he 
would  take  that  money  away  from  him  while  I  was  paying 
him  seven  per  cent.  He  said,  "I  am  paying  him  six  per  cent 
for  that  money.'  I  thought  that  was  all  right;  and  I  said, 
^Vell,  then  you  have  got  the  money.'  He  said,  'Yes,  I  have 
got  the  money.'. "  Defendant,  being  examined  as  to  this  con- 
versation, says :  Saw  Mr.  Kirchner  at  the  graveyard,  day 
of  funeral.  We  tallied  a  little  together.  Nobody  present. 
He  asked  me  what  I  knew' about  father's  money,  and  how 
it  was,  and  whether  I  got  it.  So  I  told  him  I  got  $2,400 
from  father, — $1,000  he  gave  me  with  six  per  cent  interest 
long  as  he  lived',  and  $1,400  he  loaned  me  with  six  per  cent 
interest,  and  get  it  whenever  he  wanted  it."  On  cross-exam- 
ination defendant  says:  "I  told  him  I  got  $2,400  from 
father, — $1,000  he  gave  me  forever,  ^vitll  six  per  cent  inter- 
est as  long  as  he  lived,  and  loaned  me  $1,400  with  six  per 
cent,  interest,  and  get  it  whenever  he  wants  it."  One  Weis- 
man  testifies  to  a  conversation  between  defendant  and  his 
father  in  a  beer  saloon  at  a  time  when  they  were  drinking 
beer.  He  says:  "Peter  was  talking  about  what  he  had 
made, — ^what  he  could  sell.  We  hauled  rye,  etc.,  and  back- 
talking  what  he  could  do.  His  father  got  kind  of  mad.  He 
said :  *You  children  can't  blow  a  bit  I  gave  you  a  thousand 
before,  and  now  you  havp  $2,400  out  of  me.'  Peter  said: 
^WeJl,  father,  didn't  I  do  something  for  you  ?  I  broke  eighty 
acres  of  land  for  you  once.'  'Well,'  Valentine  said,  but  I 
paid  you  for  it.'  He  said:  'You  cheated  me  out  of  a  pile 
of  money.  You  can't  do  it  any  more.  I  have  papers  for  it.' 
Peter  told  him  if  he  wanted  the  money  back  he  could  get  it 
at  any  time  right  in  the  bank  again.  He  did  not  say  how 
much  money  in  the  saloon.  The  father  said  some  years  ago, 
ajvay  back,  he  loaned  Peter  a  thousand  dollars.  He  said  all 
the  rest  had  got  some.  That  was  years  ago  when  they 
started.     That  was  all  that  was  said."     Clearly,  there  was 
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nothing  in  the  transaction  at  the  bank  to  indicate  an  inten- 
tion that  any  part  of  the  money  was  given  and  received  as 
a  gift.  True,  it  does  not  appear  that  defendant  executed  any 
written  evidence  of  indebtedness,  but  the  same  is  true  as  to 
the  $1,400  admitted  to  have  been  a  loan.  Defendant's  own 
testimony  precludes  the  conclusion  that  $1,000  of  the  money 
was  a  gift,  for  he  says  that  he  was  to  pay  6  per  cent,  interest 
thereon  "as  long  as  his  father  lived."  "Gift:  Anything 
given  or  bestowed;  any  piece  of  property  which  is  volunta- 
rily transferred  by  one  person  to  another  without  compensa- 
tion."— Webster's  Dictionary.  A  gift  is  not  returnable,  either 
in  kind  or  equivalent.  If  this  $1,000  was  to  be  paid  at  the 
death  of  the  father,  it  was  not  a  gift.  There  is  no  claim  in 
argument  that  it  was  an  advancement  to  be  charged  to  this 
defendant  in  the  distribution  of  the  estate.  We  think  the 
defendant  failed  to  present  any  evidence  in  support  of  his 
defense  that  would  have  sustained  a  verdict  in  his  favor,  and 
therefore  there  was  no  error  in  directing  a  verdict  against 
him. — ^Affikmed. 


S.  C.  Johnston,  Appellant,  v.    J.    M.    Amos    and   Wm. 

ROBUCK. 

Receivers:  privity:  Liability  for  rental.  A  receiver,  having  sur- 
rendered possession  of  leased  premises  occupied  by  him  pend- 
ing the  receivership,  is  not  liable  for  Vent  accruing  thereafter,, 
since  no  privity  of  estate  to  make  him  chargeable  could  exist 
unless  he  took  the  title  held  by  the  lessees,  and  he  acquired 
none  by  the  receivership. 

Appeal  from  Marion  District  Court. — ^Hon.  A.  W.  Wiucot* 

SON,  Ju^ge. 

Wednesday,  Octobeb  9,  190L 
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The  plaintiff  leased  certain  premises  to  the  firm  of 
Johnston  &  Son  for  the  term  of  one  year.  Johnston  &  Son 
afterwards  mortgaged  the  stock  of  goods  therein  to  the  de- 
fendant Eobuck,  who  took  possession  of  the  stock  under  his 
mortgage,  and  of  the  premises,  and  continued  such  possession 
until  the  defendant  Amos  was  appointed  receiver  of  the 
stock,  and  put  in  possession  thereof.  This  action  is  brought 
against  Amoe  personally  and  against  the  defendant  Kobuck 
to  recover  rent  which  accrued  under  the  contract  of  lease 
after  they  had  surrendered  the  premises  to  the  plaintiff. 
There  was  a  directed  verdict  for  the  defendants,  and  judg^ 
ment  thereon.    The  plaintiff  appeals. — Affirmed. 

Crozier  &  McCormack  for  appellant 

Eays  &  Amos  for  appellees. 

Sheewin,  J. — The  rent  due  for  the  leased  premises 
while  occupied  by  the  defendant  Amos  as  the  agent  of  Ko- 
buck, and  while  occupied  by  him  as  the  receiver  of  the  mortr 
gaged  stock,'  has  been  fully  paid,  and  the  only  question  for 
us  to  determine  is  whether  he  is  liable  for  the  rent  accrued 
for  the  balance  of  the  term.  If  liable  at  all,  it  must  be  be- 
cause of  the  privity  of  estate  created  by  his  receivership, 
because  there  is  no  privity  of  contract.  While  he  held  pos- 
session as  the  agent  of  Kobuck,  it  was  with  the  consent  of 
the  plaintiff,  to  whom  rent  was  paid,  and  for  the  express  pur- 
pose of  disposing  of  the  stock  as  soon  as  possible  fdr  the  sat- 
isfaction of  the  mortgage  debt;  and  after  his  appointment 
as  receiver  thereof  any  liability  as  agent  which  the  privity 
of  estate  may  have  created  ceased,  because  the  possession  of 
tlie  premises  was  then  transferred  to  him  as  an  officer  of  the 
court.  As  receiver  he  took  no  title  to  the  property  nor  to 
the  leasehold  interest,  because  the  statute  does  not  so  provide. 
Xor  could  the  court  appointing  him  convey  title  to  him,  bo- 
cause  not  authorized  to  do  so*  Wilson  v^  Welch,  157  Mass. 
T7    (31   K    E.   Kep.    712).     If   he   acquired  no*  title   to 
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the  estate,  it  must  follow,  upon  principle,  that  he  cannot  be 
held  for  the  rent  in  question,  for  the  reason  that  no  privity 
of  estate  could  exist  unless  he  took  the  title  which  was  held 
by  the  lessees.  Bouvier  Law  Dictionary,  465,  "Privity  of 
Estate;"  Bell  v.  Protective  League,  163  Mass.  558  (40  N. 
E.  Kep.  857,  28  L.  K.  A.  452,  47  Am.  St.  Eep.  481)  ; 
Gaither  v.  Stockridgf,  67  Md.  222  (9  Atl.  E^p.  632,  10  Atl. 
Eep.  309)  ;  United  states  Trust  Co.  v.  Wabash  Western  R, 
.Co,,  150  U.  S.  287  (14  Sup.  Ct.  Eep.  86,  37  L.  Ed.  1085). 
That  the  plaintiif  may  have  established  his  claim  for  rent  by 
proper  proceedings  at  the  proper  time  we  do  not  doubt,  but 
the  defendant  as  receiver  can  only  be  charged  with  the  same 
during  the  time  that  he  retained  possession  as  such  receiver. 
The  judgment  of  the  district  court  is  affirmed. 


State  of  Iowa  v.  Chester  McCullouoh,  Appellant. 

Kleptomania:  instbuctions.  An  instruction  on  the  issue  of  klep- 
tomania as  a  defense  in  a  prosecution  for  larcency,  that  the 
practical  question  to  be  determined  was  whether  avarice  or 
greed,  or  insanity,  was  the  controlling  force  which  led  to  the 
commission  of  the  ofTense,  is  improper,  as  setting  off  avarice 
and  greed  against  insanity,  as  though  these  qualities  indicated 
a  sound  mental  condition;  since  kleptomania  is  a  weakening 
of  the  will  power  to  such  an  extent  as  to  leave  the  afflicted  one 
powerless  to  control  his  impulse  to  appropriate  the  personal 
property  of  others,  without  regard  to  whether  such  impulse  Is 
inspired  by  avarice  or  greed,  or  other  motives. 

Bame:  On  expert  testimony.  A  statement,  in  an  instruction  on 
expert  testimony  in  a  criminal  prosecution,  that,  while  the 
profession  of  law  has  not  fully  kept  pace  with  that  of  medi- 
cine on  the  subject  of  insanity,  medical  authorities  have  pro- 
pounded doctrines  respecting  it  as  an  excuse  for  criminal  acta 
which  a  due  regard  for  the  safety  of  the  community  and  an 
enlightened  public  policy  must  prevent  Juries  from  adopting  aa 
the  law  of  the  land  is  improper  criticism. 
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Appeal  from  Mitchell  District  Court,— 'Kos.  J.  F.  Clyde^ 

Ju^ge. 

Wednesday,  October  9,  1901. 

Defendant  was  found  guilty  of  the  crime  of  larceny, 
and  appeals  from  the  judgment  rendered  on  the  verdict. — 
Reversed. 

L.  M.  Rice  for  appellant. 

Chas,  W.  Mullan,  Attorney-General,  and  Chas.  A.  Van 
yieck.  Assistant  Attorney-General,  for  the  State. 

Waterman,  J. — The  defense  was  insanity.  Defendant 
had  been  three  times  convicted  of  like  offenses,  before  a  jus- 
tice of  the  peace,  prior  to  the  commission  of  the  crime,  in 
question.  The  property  taken  on  the  occasion  under  consider- 
ation was  a  schoolbook,  of  the  value  of  75  cents.  Defendant, 
who  was  18  years  of  age,  was  a  pupil  in  the  high  school  of 
Osage,  bright  and  industrious  in  study,  leading  some  of  his 
classes.  The  book  was  taken  from  the  desk  of  a  fellow  pupil 
and  exchanged  at  a  store  in  the  city  for  a  fishing  reel  or 
clothes  brush.  The  evidence  in  the  case  on  the  part  of  de- 
fendant was  all  directed  to  his  mental  condition.  It  was 
shown  that  three  of  his  brothers  or  sisters  were  idiotic ;  that 
he  had  become  addicted  to  self-abuse,  and  his  behavior  at 
times  was  peculiar;  that  he  possessed  an  inordinate  desire 
for  possessing  himself  of  articles  of  personal  property,  with 
no  regard  to  any  special  value  they  might  have,  and  for  many 
of  which  he  could  have  no  use.  A  list  of  the  property  found 
in  his  possession  is  set  out  in  the  record.  Many  of  the  arti- 
cles were  stolen  by  him.  It  is  too  lengthy  to  give  in  extenso. 
We  enumerate  sufficiently  to  convey  an  idea  of  the  character 
of  the  accumulation :  14  silverine  watches,  2  old  brass 
watches,  2  old  clocks,  25  razors,  21  pairs  of  cuff  buttons,  15 
watch  chains,  6  pistols,  7  combs,  34  jackknives,  9  bicycle 
wrenches,  4  padlocks,  7  pair  of  clippers,  3  bicycle  saddles,  1 
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box  old  keys,  4  pairs  of  scissors,  5  pocket  mirrors,  fr  mouth 
organs,  rulers,  guns,  bolts,  calipers,  oil  cans,  washers, 
punches,  pulleys,  spoons,  penholders,  ramrods,  violin  strings, 
etc.  Several  expert  witnesses  were  introduced,  who  testified 
in  response  to  hypothetical  questions,  and  the  effect  of  what 
they  said  was  that  defendant  was  insane,  being  afflicted  with 
that  form  of  mental  disease  known  as  kleptomania.  We  have 
said  enough  to  indicate  the  importance  of  this  issue  in  the 
case.  We  turn  now  to  two  instructions  given  by  the  trial 
court,  and  the  correctness  of  which  is  challenged.  After 
stating  to  the  jury  that  the  burden  was  upon  defendant  to 
establish  insanity,  the  court  proceeds:  "On  this  issue,  you 
are  instructed  that  partial  insanity  is  not  always  a  defense 
against  a  criminal  charge.  The  nature,  character,  and  de- 
gree of  insanity  which  exonerates  a  party  from  criminal 
responsibility  are  not  easily  explained  or  understood.  It  is 
not  necessary  that  it  should  be  shown  by  the  evidence  that 
the  defendant,  at  the  time  of  the  commission  of  the  acts,  did 
not  know  right  from  wrong  as  to  his  acts  in  general.  The 
inquiry  must  be  directed  to  the  acts  charged  in  the  indict- 
ment. If  you  believe  from  the  evidence  that  the  acts  charged 
in  the  indictment  were  done  by  the  defendant  at  a  time  when 
he  was  over  the  age  of  18  years,  but  were  caused  by  mental 
disease  or  unsoundness  which  dethroned  his  reason  and  judg^ 
ment  with  respect  to  those  acts,  which  destroyed  his  power 
rationally  to  comprehend  the  nature  and  consequences  of  said 
acts,  and  which,  overpowering  the  will,  inevitably  forced  him 
to  their  commission,  then  he  is  not  in  law  guilty  of  the  crime 
charged,  and  you  should  so  find  by  your  verdict.  But  if  you 
believe  from  all  the  evidence  and  circumstances  in  the  case 
that  the  defendant,  at  a  time  when  he  was  over  the  age  of  18 
years,  committed  the  acts  charged  in  the  indictment,  and 
that  he  then  rationally  understood  the  nature  and  conse- 
quences of  said  acts,  and  was  not  driven  to  them  by  an  insane 
and  irresistible  impulse,  but  committed  said  acts  through 
excessive  greed  or  avarice,  then  he  cannot  claim  for  such  acts 
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the  protection  of  insanity,  and  is  guilty  as  charged  in  the  in- 
dictment The  practical  question  for  you  to  determine,  from  ] 
all  the  evidence,  is  whether  avarice  and  greed,  or  insanity, 
was  a  ruling  force  and  controlling  agency  which  led 
to  the  commission  of  the  acts  charged.  If  you  believe 
that  said  acts  were  the  result  and  offspring  of  insanity, 
you  should  acquit;  if  of  avarice  or  greed,  you  should  con- 
vict." A  number  of  objections  are  urged  to  this  instruction. 
We  see  no  error  but  that  of  setting  off  avarice  and  greed 
against  insanity,  as  though  these  qualities  necessarily  indi- 
cated a  sound  mental  condition.  Kleptomania  is,  as  here 
defined,  an  irresistible  desire  to  steal.  It  is,  as  we  under- 
stand, a  weakening  of  the  will  power  to  such  an  extent  as  to 
leave  the  afflicted  one  powerless  to  control  his  impulse  to  ap- 
propriate the  personal  property  of  others,  without  regard  to 
whether  such  impulse  is  inspired  by  avarice,  greed,  or  idle 
fancy.  In  all  other  respects  than  the  one  mentioned,  the  rule 
announced  in  this  instruction  is  sustained  by  prior  decisions 
of  this  court.  State  v.  Felter,  25  Iowa,  67 ;  State  v.  Oeorge, 
G2  Iowa,  682 ;  State  v.  Mewherter,  46  Iowa,  88. 

II.  A  part  of  the  seventh  instruction,  to  which  excep- 
tion is  taken,  is  as  follows :  "Medical  men  have  been  called 
as  experts  by  the  defendant,  to  give  an  opinion  as  to  the  men- 
tal condition  of  the  defendant  at  the  time  of  the  acts  charged 
in  the  indictment.  These  opinions  will  be  of  greater  or  less 
aid  to  you  in  your  deliberations,  depending  very  much  on 
the  skill,  knowledge,  and  experience  of  the  witness,  and  his 
acquaintance  with  the  subject  under  investigation.  It  will 
readily  occur  to  you  that  this  kind  of  evidence  may  be  found 
quite  reliable  and  satisfactory,  or  the  reverse,  and  entitled 
to  little,  if  any,  consideration.  It  may  further  be  remarked, 
too,  in  regard  to  evidence  which  is  made  up  largely  of  mere 
theory  and  speculation,  and  which  suggests  mere  possibili- 
ties, that  it  ought  never  to  be  allowed  to  overcome  clear  and 
well-established  facts.  In  this  connection  I  deem  it  prosper 
to  say  that,  while,  perhaps,  the  profession  of  law  has  not  fully 
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Teept  pace  with  that  of  medicine  on  the  subject  of  insanity, 
medical  authorities  have  propounded  doctrines  respecting  it 
as  an  excuse  for  criminal  acts  which  a  due  regard  for  the 
safety  of  the  community,  and  an  enlightened  public  policy, 
must  prevent  juries  from  adopting  as  a  part  of  the  law  of 
the  land,"  It  is  said  bj  appellant  that  this  is  an  unfair  crit- 
icism of  the  expert  testimony,  and  that  the  jury  should  have 
been  allowed  to  consider  all  the  evidence,  and  to  accord  to 
the  testimony  of  each  witness  such  force  and  effect  as  they 
deemed  proper,  uninfluenced  by  reflections  from  the  court 
tending  to  discredit  it.  We  have  approved  an  instruction 
telling  a  jury  the  unsatisfactory  character  of  expert  evidence 
relating  to  handwriting.  Whitaher  v.  ParJcer,  42  Iowa,  585. 
But  such  evidence  is  of  a  peculiar  nature.  One  man  is 
but  little  better  qualified  than  another  to  give  it,  and  the  rule 
of  the  cited  case  cannot  properly  be  applied  to  all  opinion 
testimony.  The  value  of  opinion  evidence  such  as  is  before 
us  is  generally  for  the  jury  alone.  Kogers  Expert  Evidence, 
section  41.  Usually  the  court  must  not,  in  its  instructions, 
underrate  or  detract  from  the  weight  of  such  opinions.  Eggers 
V.  Eggers,  57  Ind.  461 ;  Cuneo  v,  Bessoniy  63  Ind.  524 ; 
Weston  V.  Brown,  30  Xeb.  609  (46  K  W.  Rep. 
826).  Practically  the  whole  defense  in  this  case 
rested  upon  the  opinions  of  experts.  They  were  men  of  a 
high  degree  of  skill  and  long  experience  in  treating  mental 
ailments.  The  entire  subject  is  peculiarly  technical  and  un- 
familiar to  the  common  mind.  While  the  jury  were  to  pass 
upon  the  weight  of  the  opinions  in  the  light  of  all  the  facts, 
they  should  have  been  permitted  to  take  such  opinions  fairly, 
and  consider  them  without  detraction  bv  the  court.  See 
Brush  V.  Smith,  111  Iowa,  217.  It  is  true  that  in  State  v. 
HocTcett,  70  Iowa,  446,  an  instruction  identical  in  language 
with  the  one  under  consideration  was  approved ;  but  we  think 
that  case  can  be  distinguished  from  this;  and,  inasmuch  as 
this  court,  as  now  constituted,  would  not  approve  the  reason- 
ing there  employed  if  the  question  were  a  new  one,  we  are  not 
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inclined  to  apply  the  rule  announced  to  any  save  a  similar 
state  of  facts.  In  the  Hockett  cc^e  the  expert  witnesses  tes- 
tified, as  appears  from  the  opinion,  wholly  in  response  to 
hypothetical  questions,  while  here  two  of  the  experts  had  per- 
sonally examined  the  defendant,  and  one  of  them  based  his 
opinion  in  part  on  the  facts  learned  through  such  examinar 
tion.  This,  we  think,  is  a  material  distinction  (State  v. 
Townsend,  ^^  Iowa,  741),  and  makes  the  criticism  contained 
in  the  instruction  imwarrantcd  and  erroneous.  We  may  add 
further,  in  relation  to  the  Hockett  case,  which  approves  the 
clause  in  the  instruction  that  we  have  italicized,  because  such 
language  was  used  by  this  court  in  the  opinion  in  State  v. 
Felter,  supi'a,  that  many  things  may  be  properly  said  in  an 
opinion  which,  in  the  same  form,  could  not  be  approved  as 
part  of  a  charge  to  a  jury.  Other  questions  are  discussed  by 
appellant.  These  are  the  only  errors,  however,  which  wo 
find;  but,  because  of  them,  a  new  trial  is  ordered  and  tho 
judgment  reveesed. 


\U4  MJ 

State  of  Iowa,  Appellee,  v.  Loren  R.  Bone,  Appellant.        \m_J9t 

121    888 

Murder:    Evn>ENCE:     Res  gestae.    Where  deceased,  on  being  ban-  \22  las 

tered  by  accused  to  come  from  his  wagon  just  previous  to  the  — -  — 

114 

4    homicide,  replied  to  the  accused,  as  he  started  to  accept  the  ni 


challenge,  a  companion  of  the  deceased  may  testify  as  to  what  ii4  537 

he  said  in  reply,  such  statement  being  res  gestae,  i^^  toJ 

Appearance  of  accused:     Relevancy.    Where  a  homicide  occurred  fJJJ   J^ 

about  4  o'clock  in  the  afternoon,  after  the  participant's  had  .^4    53; 

5  an  altercation  about  an  hour  previous,  it  is  proper  to  exclude  i35    688 
evidence  by  accused  showing  there  was  nothing  unusual  in  fiT 
his  appearance  before  noon  on  that  day. 

Re-direct  examination.  "Where  a  witness  called  to  rebut  evidence 
showing  deceased  to  have  been  a  quarrelsome  man  on  cross  ex- 
amination admits  knowledge  of  deceased  having  been  engaged 

6  in  quarrels,  it  is  not  improper  to  permit  him  .on  re-direct  ex- 
amination, in  reply  to  a  question  whether  he  was  a  man  who 
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treasured  his  feelings  or  continued  his  hostility,  to  state  that 
he  did  not,  that  he  was  friendly  with  all  but  one  with  whom  he 
had  ever  fought 

Jury  seeing  accused  in  jail.    An  accused,  In  a  prosecution  is  not 
7    prejudiced  by  the  fact  that  during  the  trial  the  jury  visited  the 
jail,  and  saw  him  there  incarcerated. 

Murder — Instructions:  assuming  that  accused  killed  decedent. 
Where  in  a  prosecution  for  homiolde,  the  court  had  instructed 
that  the  jury  must  find  beyond  a  reanonable  doubt  that  accused 
killed  the  deceased  before  they  could  find  him  guilty,  and  there 

S  Is  no  dispute  as  to  the  cause  of  the  death,  the  introduction  of 
instructions  on  self-defense  by  statements,  that  "accused  claims 
that  his  use  of  the  knife  and  the  killing  of  deceased  was  in  self- 
defense,  but  if  you  find  accused  was  not  justified  in  killing  de- 
ceased," etc.,  is  not  erroneous  as  assuming  that  accused  killed 
deceased. 

Included  offenses:     Need  not  he  chargea  upon  when.    Where  ac- 
cused in  a  prosecution  for  homicide  is  guilty,  if  at  all,  either 
9    of  murder  or  manslaughter,  failure  to  refer  to  assaults  in  the 
instructions  is  not  error. 

Pkovocation:     Manslaughter,    Where  accused  claims  that  shortly 

1    before  the  homicide  he  was  informed  of  an  indecent  assault  by 

deceased  upon  his  wife,  it  is  not  error  to  instruct  that  such  in- 

11  formation  was  not  sufiicient  provocation  to  reduce  the  offense 
to  manslaughter. 

JSame.  Where   accused   after   having  an   altercation   with   the   de- 
ceased claims  that  he  was  informed  of  an  indecent  assault 
1    by  deceased  on  his  wife,  the  court  may  properly  instruct  that  if, 

12  after  having  time  to  refiect  on  the  matter  after  seeing  deceased, 
he  followed  him,  and  brought  on  the  confiict  out  of  resentment 
for  the  supposed  injury  to  his  wife,  he  would  be  guilty  of  mur- 
der in  the  second  degree. 

Refusal  to  define  great  bodily  injury:    When  proper.   The  court's 

10    failure  to  define  "great  bodily  injury,"  after  using  the  term  in 

the  instructions  relating  to  self-defense  is  not  erroneous. 

Self-defense.    In  a  prosecution  for  homicide  it  is  proper  to  instruct 

1    that  to  justify  the  taking  of  life  in  self-defense,  it  must  appear 

that  accused  not  only  really  and  in  good  faith  endeavored  to 

12  decline  any  further  combat,  and  to  escape  from  deceased,  but 
that  the  circumstances  were  such  as  to  excite  the  fears  of  a  rea- 
sonably prudent  person  that  deceased  intended  to  take  his  life, 
or  to  inflict  great  bodily  harm,  and  accused  really  acted  under 
the  influence  of  such  fears,  and  not  in  the  spirit  of  revenge. 
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Same:  Malice,  Where  accused  after  an  altercation  wtth  deceased 
armed  himself  and  went  in  pursuit  of  him,  it  is  proper  to  in- 

13  struct  that,  if  he  armed  himself  for  the  purpose  and  with  the 
Intent  of  engaging  in  future  conflict  with  deceased,  and  not 
for  the  honest  purpose  of  self-defense,  he  was  not  justified  in 
so  arming  himself,  and  such  act  was  competent  evidence  of 
malice. 

Same,  Where  accused  armed  himself  after  an  altercation,  and 
went  in  pursuit  of  deceased,  the  court  cannot  properly  instruct 
that  if  accused,  after  the  difficulty,  in  good  faith  feared  a  dan- 

14  gerous  assault  from  deceased,  and  under  such  circumstances 
that  he  could  not  avoid  it  without  danger  to  his  life,  he  was 
Justified  in  arming  himself  for  self-defense,  and  under  such 
circumstances  being  armed  should  not  be  treated  as  evidence 
of  malice  or  intent  to  kill  deceased.  He  had  the  right  to  arm 
himself  even  though  he  did  not  fear  "a  sudden,  dangerous  ot 
deadly  assault  under  such  circumstances  that  he  could  not 
avoid  it  without  danger  to  his  life  or  danger  of  great  bodily 
harm." 

Burden  of  proof.  In  a  prosecution  for  homicide,  wherein  the  de- 
fense of  self-defense  is  interposed,  the  refusal  to  instruct  that 
the  state  must  show  beyond  all  reasonable  doubt  that  accused 

15  was  not  acting  in  self-defense  is  reversible  error  when  the  only 
instruction  on  the  issue  was  the  general  one  which  treated  the 
issue  in  the  nature  of  a  defense  which  the  accused  should  es- 
tablish. 

Watebman,  J.,  concurring  specially. 
Shkbwin,  J.,  taking  no  part 

Jurors:  challenge  fob  cause:  Formation  of  opinion.  Where  a 
Juror  in  a  murder  trial  has  heard  a  statement  of  the  facts  from 
eye  witnesses,  from  which  he  has  formed  an  opinion,  which  he 
2  states  will  re<iuire  strong  evidence  to  remove,  but  thinks  he 
can  give  accused  a  fair  trial,  and  not  be  influenced  by  his  pre- 
viously conceived  opinion,  he  is  not  subject  to  challenge  for  that 
cause. 

Notice  of  Testimony:  review  on  appeal.  Where  a  witness  whosd 
name  is  not  indorsed  on  the  indictment,'  is  permitted  to  testify 
over  objection,  after  the  prosecution  states  that  notice  was  given, 

3  r  I  d  presents  what  it  claims  was  a  notice  to  the  court,  on  ap- 
peal i:  will  not  be  presumed  that  the  notice  was  insuflicient, 
or  was  not  properly  served,  such  notice  not  being  included  in 
the  abstract. 

Appeal  from  Cerro  Gordo  District  Court. — ^Hon.  John  C, 

Shebwin,  Judge. 
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Wednesday,  October  9,  1901. 

« 

Defendant  was  indicted  for  the  crime  of  murder.  A 
triial  to  a  jury  resulted  in  a  verdict  of  murder  in  the  second 
degree.  The  defendant  was  sentenced  to  a  term  of  60  years, 
and  from  the  judgment  imposed  appeals. — Reversed. 

CUggitt  &  Rule,  L.  T.  Genung  and  Blythe,  Markley  & 
Binard  for  appellant. 

Chas.  W.  Mullan,  Attorney-General,  and  Chds.  A.  Van 
VlecTc,  Assistant  Attorney-General,  for  the  State. 

Deemer,  J. — ^Defendantwas  indicted  for  the  murder  of 
one  James  Allison.  Prior  to  the  time  it  is  said  the  crime  was 
committed  these  men  had  been  friends.     On  the  day  of  the 
homicide  they  met  in  Mason  City  at  a  livery  bam. 
1  Here  they  had  some  altercation  over  some  trifling  mat- 

ter, and  it  is  claimed  that  when  they  separated  Alli- 
son declared  he  would  at  some  future  time  whip  the  defetid- 
ant.  After  parting  at  the  bam,  Allison  apparently  went 
about  his  business,  but  defendant  went  to  a  butcher  shop, 
and  attempted  to  borrow  a  butcher  knife,  declariTig,  as  is 
claimed,  that  he  was  not  afraid,  and  that  he  woirld  kill  the 

G d  d n  son  of  a  b ^h.    Not  being  able  to  procure 

the  knife  he  went  to  a  hardware  store,  and  there  purchased 
one,  which  he  placed  in  his  pocket.  It  is  claimed  that  im- 
mediately after  procuring  the  knife  he  went  in  pursuit  of 
Allison,  and  took  the  street  where  he  would  most  likelv  find 
him  when  he  (Allison)  started  home.  Defendant  was  ac- 
companied by  one  Tolbred.  Very  shortly  after  starting  in 
the  direction  where  Allison  might  be  found,  he  was  discov- 
ered by  defendant,  seated  in  a  wagon,  with  a  companion, 
e\'idently  on  his  way  out  of  the  city  towards  his  home.  The 
evidence  tends  to  show  that  he  thereupon  called  to  Allison, 
salying :  'TTou  get  out  of  that  wagon.  I  will  fix  you  good 
and  plenty,  you  son  of  a  b h."  Allison  thereupon  r^ 


Oct.  1901]  State  of  Iowa  v.  Bone.  541 

peated  the  remark  to  his  companion,  saying,  "I  won't  take 
that/'  pulled  off  his  coat,  got  out  of  the  wagon,  and  started 
back  to  meet  defendant  and  his  companion.  Defendant  also 
pulled  off  his  coat,  and  it  is  claimed  took  the  butcher  knife 
he  had  theretofore  purchased  in  his  hands,  and  advanced 
towards  Allison  at  a  rapid  pace.  The  two  men  met  near  a 
bridge, — defendant's     companion    remarking,     "Give    him 

h 1."  The  evidence  regarding  the  striking  the  first  blow 

is  conflicting,  but  there  is  no  dispute  that  practically  as  soon 
as  they  met  they  engaged  in  a  struggle,  in  which  defendant 
used  the  knife  with  which  he  had  theretofore  armed  him- 
self, and  that  he  struck  and  wounded  Allison  therewith 
many  times.  The  fight  continued  until  Allison  was  dis- 
abled and  fell  upon  the  street.  After  the  conflict  ceased, 
Allison  arose,  and  started  towards  his  wagou,  but  seemed 
so  weak  that  he  was  assisted  by  several  persons  onto  a  street 
car,  and  taken  to  a  doctor's  ofiice,  where  he  died  within  an 
hour  from  the  time  he  received  his  wounds.  There  is  evi- 
dence to  show  that  while  Allison  was  being  conducted  to 
the  street  car  defendant  remarked,  while  flourishing  the 
butcher  knife  in  his  hand,  that  'Tie  intended  to  kill  the  son 

of  a  b h  if  it  cost  him  25  years."    The  state  claims  that 

under  the  facts  disclosed  defendant  is  guilty  of  murder, 
while  defendant  insists  that  what  he  did  was  in  defense  of 
his  person,  and  that,  if  guilty  of  homicide  at  all,  his  crime 
is  not  higher  than  manslaughter.  This  latter  contention  is 
based  on  a  claim  that  shortly  before  the  encounter  defendant 
was  informed  by  his  wife  of  an  indecent  assault  made  upon 
her  by  Allison,  and  that  while  smarting  under  the  informa- 
tion thus  given,  and  while  his  passions  aroused  thereby  were 
at  their  height,  he  met  Allison,  and  in  his  heated  condition 
of  mind,  and  provoked  by  the  sight  of  his  wife's  assailant, 
entered  into  the  conflict  with  Allison  to  which  we  have  re- 
ferred. These  are  the  main  contentions  in  the  case,  but 
-several  questions  arose  during  the  trial  which  are  presented 
for  review.    Of  these  in  their  order. 


542  State  of  Iow4  v.  Eone.  [114  Iowa 

I.  First  it  is  argued  that  the  court  erred  in  not  sus- 
taining a  challenge  to  one  of  the  jurors  for  cause.  Thig 
juror  had,  previous  to  the  time  he  was  called  into  the  box, 

heard  a  statement  of  the  facts  from  an  eyewitness, 

2  and   from  that  had  formed   an   opinion,   which   he 
said  at  one  time  it  would  require  strong  evidence  to 

remove,  but  that,  notwithstanding  this,  he  thought  he  could 
give  defendant  a  fair  trial,  and  not  be  influenced  by  his  pre- 
viously conceived  opinion.  This  person  was  afterwards 
challenged  peremptorily,  and  did  not  sit  on  the  case.  There 
was  no  error  in  overruling  the  challenge.  The  case  is  not 
stronger  in  its  facts  than  State  v.  Foster,  91  Iowa,  168,  and 
that  case  is  supported  by  State  v.  Vatter,  71  Iowa,  558; 
State  V.  Hudson,  110  Iowa,  663;  State  v.  Brady,  100  Iowa, 
194,  and  other  like  decisions. 

II.  A  witness  whose  namo  was  not  indorsed  on  the 
back  of  the  indictment,  and  who  was  not  before  the  grand 
jury,  was  examined  on  behalf  of  the  state.     Objection,  was 

interposed   to  his   testifying.      When    the   objection 

3  was   made,   the  county   attorney   stated   that   notice 
was  given,  and  handed  what  he  claimed  was  a  notice 

to  the  court.  After  examining  tho  paper,  which  it  was 
stated  was  filed  with  the  papers  in  the  case,  the  court  over- 
ruled the  objection,  and  permitted  the  witness  to  testify. 
This  paper,  which  was  made  an  exhibit,  is  not  included  in 
the  abstract,  but  defendant  insists  that  the  ruling  was  erro- 
neous, and  asks  us  to  presume  that  it  was  not  based  on  a 
sufficient  showing.  As*  it  appears  that  a  notice  was  given, 
we  will  not  presume  it  was  insufficient,  or,  in  the  face  of  this 
record,  that  it  was  not  properly  served.  Defendant,  in  his  ob- 
jections, stated  that  he  did  not  concede  notice  was  s?rved  as 
stated;  but  the  court  examined  the  notice,  and  in  the  light 
of  objections  and  statement  of  defendant,  found  the  witness 
qualified. 

Error  is  assigned  on  a  ruling  permitting  Allison's  com- 
panion, who  was  with  him  in  the  wagon  when,  defendant 
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called  to  him   (Allison)  to  get  out,  to  state  what  Allison 
said  in  reply  just  as  he  started  to  get  out  to  accept 

4  the  challenge.     Although  there  is  no  evidence  that 
Bone  heard  the  remark,  the  ruling  was  clearly  cor- 

rect.    No  argument  is  needed  to  demonstrate  that  this  state- 
ment was  part  of  the  res  gestae.     The  conflict  happened 
about  4  or  5  o'clock  in  the  afternoon  and  the  alter- 

5  cation  at  the  livery  bam  was  an  hour  prior  thereto. 
Defendant  offered  a  witness  to  show  that  there  was 

nothing  unusual  in  his  appearance  from  11  to  12  o'clock 
on  the  day  in  question,  but  the  evidence  was  excluded.  As 
this  was  before  Allison  and  defendant  had  met  at  the  livery 
bam,  and  before  defendant  received  the  information  from 
his  wife  to  which  we  have  referred,  the  ruling  was  certainly 
correct.  The  evidence  was  entirely  too  remote  from  the 
main  transaction  to  shed  any  light  thereon.  No  one  di^ 
putes  that  these  parties  were  friendly  before  the  meeting 
at  the  barn;  and  defendant's  condition  of  mind  was  not 
material  except  as  it  bore  on  the  main  propositions  above 
stated. 

Defendant  offered  evidence  tending  to  show  that  Alli-^ 

son   was  a  quarrelsome,   vindictive,   dangerous   man.      To 

rebut  this  the  state  presented  a  witness  who  testified   to 

the    contrary.      On    cross-exatmination    this    witness 

6  admitted  knowledge  of  Allison's  having  been  en- 
gaged in  fights  and  quarrels,  and  of  his  being  ar- 
rested for  disorderliness.  On  redirect  he  was  asked  if  he  was 
a  man  who  treasured  up  his  feelings  or  continued  his  hos- 
tility. Over  defendant's  objections,  witness  answered  in 
substance  that  he  did  not,  that  "he  was  friendly  with  all  but 
one  he  ever  fought  with."  As  the  real  character  and  dispo- 
sition of  the  deceased  was  in  issue,  we  see  no  error  in  the 
ruling,  especially  in  view  of  the  cross-examination  of  the 
witness. 

III.     During  the  trial  the  jury  was  taken  in  a  body 
to  visit  the  jail  where  the  defendant  was  incarcerated,  and 
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while  there  of  course  saw  the  defendant.     This    is    com- 
plained of.     While  we  doubt  the  propriety  of  such 

7  a  visit,  still  the  jury  must  have  known  that  defend- 
ant was  restrained  of  his  liberty,  that  he  was  in  cus- 

tody  pending  the  trial,  and  that  he  was  kept  in  the  jail.  The 
mere  fact  that  they  saw  him  there  would  add  nothing  to 
the  knowledge  they  already  possessed,  and  we  fail  to  see  how 
defendant  was  in  any  manner  prejudiced  by  reason  of  this 
visit.  To  bring  a  defendant  to  his  trial,  and  keep  him  in 
shackles,  is  a  very  different  proposition.  Such  conduct  sug- 
gests that  the  accused  is  a  dangerous  man,  not  to  be  trusted 
under  the  surveillance  of  officers.  Not  so  here.  Every 
juror  knew  that  the  jail  was  the  place  for  the  confinement 
of  prisoners  awaiting  trial.  As  well  say  that  sight  of  the 
warrant  under  which  defendant  was  arrested  was  calculated 
to  prejudice  as  that  seeing  him  confined  would  lead  to  a 
conclusion  of  guilt, 

IV.     Many  of  the  instructions  are  complained  of.     It 

is  said   that  the  court  erred   in   assuming  that   defendant 

killed  Allison,  and  in  not  instructing  with  reference  to  the 

various  assaults  included  in  the  charge  of  murder. 

8  In  at  least  three  separate  instructions  the  jury  was 
told  that  it  must  find  from  the  evidence  bevond  a 

reasonable  doubt  that  defendant  killed  Allison  before  it 
could  find  him  guilty.  But  in  referring  to  the  issue  of  self- 
defense  the  subject  was  introduced  by  such  statements  as 
these :  'The  defendant  claims  that  his  use  of  the  knife  and 
the  killing  of  James  Allison  was  done  in  self-defense,"  etc. 
"In  determining  whether  defendant  was  acting  in  self- 
defense  at  the  time  of  the  encounter  with  Allison  resulting 
in  his  death,  you  should,''  etc. ;  and,  "But  if  you  find  that 
defendant  was  not  justified  in  killing  Allison,  you  should 
find  him  guilty,  even  if  no  motive  has  been  proved.''  Given 
in  that  part  of  the  charge  relating  to  motive  and  self  de- 
fense, and  after  full  explanation  of  what  was  needed  to 
make  out  the  offense  of  murder,  there  was,  we  think,  no 
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error  in  making  these  statements.  They  were  nothing  more 
in  effect  than  repetitions  of  defendant's  claims  in  the  event 
the  jury  found  he  killed  Allison.  Moreover,  there  was  no 
dispute  in  the  evidence  regarding  the  cause  of  death.  De- 
fendant was  a  witness  in  his  own  behalf,  and  admitted  hav- 
ing used  the  knife  in  the  struggle.  Allison  had  seven  wounds 
about  the  head  from  an  inch  to  six  inches  in  length,  and 
there  were  at  least  four  wounds  on  the  body,  all  made,  ac- 
cording to  the  experts,  with  a  sharp  instrument.  Some  of 
these  body  wounds  were  six  inches  or  more  in  depth.  One 
of  them  penetrated  two  or  three  inches  into  the  lung  tissue. 
Another  struck  the  spinal  column,  and  severed  the,  spinous 
process.  A  post-mortem  was  held,  and  a  pint  and  a  half 
of  blood  was  found  in  the  right  lung  cavity.  Taking  all 
the  facts  into  consideration,  there  is  no  doubt,  in  the  absence 
of  expert  evidence,  that  defendant.  Bone,  caused  the  death 
of  Allison  by  assaulting  him  with  a  deadly  weapon.  But 
the  experts  were  agreed  in  saying  that  the  wounds  which 
we  have  described,  and  which  defendant  admitted  he  in- 
flicted, caused  death.  No  one  of  them  may  have  been  suffi- 
cient, but  that  is  not  material.  While  the  instructions  to 
which  we  liave  referred-  might  have  been  a  little  more 
guarded,  yet  we  do  not  think  any  fair-minded  person  would 
understand  therefrom,  when  read  in  connection  with  other 
parts  of  the  charge,  that  the  jury  were  to  assume  in  their 

consideration  of  the  case  that  Bone  killed  Allison. 
9  There  was  no  error  in  failure  to  refer  to  assaults. 

If  defendant  was  guilty  of  any  crime,  it  was  either 
murder  or  manslaughter.  If  guilty  of  neither,  he  was  not 
guilty.  Hence,  there  was  no  error  in  the  omission.  State 
V.  Froelick,  70  Iowa,  214;  State  v.  Munchrath,  78  Iowa, 
277;  State  v.  Cater,  100  Iowa,  504;  State  v.  Penny,  113 
Iowa,  691.  There  is  a  radical  distinction  between  the  court's 
saying  that  a  defendant  is  not  guilty  of  an  offense  and  as- 
suming that  he  is  guilty,  or  that  an  essential  element  of  the 
Vol.  114  la— 35 
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offense  which  is  in  dispute  is  established.  In  this  case  the 
court  very  properly  said,  in  effect,  that  if  the  jury  found 
defendant  not  guilty  of  homicide,  he  was  not  guilty  of  as- 
sault with  intent,  or  of  simple  assault.  When  there  is  no 
evidence  of  murder  in  the  first  degree,  the  court  may  very 
properly  say  so  in  its  charge,  and  submit  only  the  lesser 
degrees;  and  where  there  is  no  evidence  of  assault  with  in- 
tent because  of  the  fact  that  the  crime  intended  to  be.  com- 
mitted is  established  if  anything  is  shown,  it  is  not  error 
for  the  court  to  refuse  to  submit  the  question  of  assault,  and 
thus,  in  effect,  direct  a  verdict  of  not  guilty.  A  verdict  of 
assault  with  intent  to  commit  a  great  bodily  injury  in  such 
a  case  as  this  would  be  a  travesty    upon    justice. 

10  After  using  the  term  "great  bodily  injury^'  in  its 
instructions  relating  to  self-defense,  the  court  failed 

to  define  it.  In  this  there  was  no  error.  State  v.  Murdy, 
81  Iowa,  603 ;  State  Savings  Bank  v.  BlacJe,  91  Iowa,  496. 
The  court  instructed,  in  effect,  that  the  information 
received  by  defendant  of  Allison's  assault  upon  his  (de- 
fendant's) wife  would  not  be  sufficient  provocation  to  reduce 
the  offense  to  manslaughter,  and  further  said  that, 

11  "if,  after  having  time  to  reflect  on  the  matter  after 
seeing  Allison,  he  followed  him  to  the  bridge,  and 

brought  on  the  conflict  by  his  own  act,  out  of  resentment 
for  the  supposed  injury  to  his  wife,  he  would  be  guilty  of 
murder  in  the  second  degree."  That  part  of  the  instruc- 
tion quoted  is  clearly  correct,  and  the  part  referring  to 
knowledge  of  the  assault  on  his  wife  is  also  beyond  criti- 
cism. State  V.  Hockett,  70  Iowa,  442 ;  Lynch  v.  Com.,  77 
Pa.  St.  205 ;  Pearsons'  Case,  2  Lewin,  Cr.  Cas.  216 ;  1  Hale, 
P.  C.  487.  State  v,  Grugin,  147  Mo.  39  (47  S.  W.  Kep. 
1058,  42  L.  E.  A  774),  relied  upon  by  defendant,  is  a 
radical  departure  from  the  generally  accepted  dojctrine;  too 
radical  for  general  acceptance.  Were  we  not  already  com- 
mitted to  a  contrary  rule,  we  should  hesitate  before  apply- 
ing it. 
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A  portion  of  the  eleventh  parafiraph  reads  as  follows: 

"But,  to  justify  the  taking  of  Allison's  life  in  self-defense, 

it  must  appear  from  the  evidence  that  the  defendant  not 

only  really  and  in  good  faith  endeavored  to  decline 

12  any  further  combat,   and   to  escape   from  Allison, 
before  the  fatal  blow  was  given,  but  it  must  also 

appear  that  the  circumstances  were  such  as  to  excite  the 
fears  of  a  reasonable  person  that  Allison  intended  to  take 
his  life,  or  to  inflict  on  him  a  great  bodily  harm ;  and,  fur- 
ther, that  the  defendant  really  acted  under  the  influence  of 
these  fears,  and  not  in  a  spirit  of  revenge."  It  states  the 
doctrine  of  self-defense  as  often  announced  by  the 
courts.  The  duty  of  retreat,  as  embodied  in  this  excerpt, 
is  supported  by  the  following  among  other  prior  decisions: 
State  V.  Warner,  100  Iowa,  260;  StcUe  v.  Jones^  89  Iowa, 
183.  There  may,  of  course,  be  cases  where  one  not  in  the 
wrong  is  assailed  in  such  a  manner  that  he  is  justified  in 
standing  his  ground  and  defending  himself,  even  with  a 
deadly  weapon;  but  this  is  not  one  of  them.  Defendant, 
according  to  his  own  theory,  was  not  assaulted  with  a  dead- 
ly weapon,  and  there  is  nothing  to  indicate  that  it  would 
have  been  dangerous  to  withdraw  from  the  conflict. 

In  referring  to  defendant's  right  to  arm  himself,  the 

court,  after  stating  in  the  second  instruction  that  from  the 

use  of  a  deadly  weapon  the  law  will  presume  malice,  said 

(paragraph    13) :      "If  you   find     that    defendant, 

13  Bone,  after  his  difficulty  with  Allison  in  the  livery 
bam,  honestly   and  in  good  faith  feared   a  sudden 

deadly  or  dangerous  assault  from  the  deceased  while  in  the 
pursuit  of  his  own  affairs,  and  under  such  circumstances 
that  he  could  not  avoid  it  without  danger  to  his  life  or  dan- 
ger of  great  bodily  harm,  then  he  would  be  justified  in 
arming  himself  for  self-protection  and  defense;  and  under 
such  circumstances  being  armed  should  not  be  treated  as 
evidence  of  malice,  or  intent  to  kill  Allison.  But  in  con- 
sidering  this  matter  you  have  the  right  to  and  should  take 
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into  consideration  the  apparent  necessity  for  such  action  on 
the  part  of  the  defendant,  and  if  you  find  from*  the  evi- 
dence that  he  armed  himself  for  the  purpose  and  with  the 
intent  of  engaging  in  future  conflict  with  James  Allison, 
and  for  the  purpose  of  using  it  in  mutual  conflict  with  Alli- 
son and  not  for  the  honest  purpose  of  self-defense,  he  was  not 
justified  in  so  arming  himself,  and  such  act  will,  under 
such  circumstances,  be  competent  evidence  of  malice  and 
intent."     The  last  sentence  of  this  instruction  is  undoubt- 
edly correct.     State  v,  Neely,  20  Iowa,  115;  Stewart  v. 
State,  1  Ohio  St  66;  State  v.  Eawhins,  18  Or.  481   (23 
Pac.  Eep.  475)  ;  Allen  v.  State,  24  Tex.  App.  224  (6  S.  W. 
Rep.   187).     Defendant  contended  that  he  armed  himself 
simply  for  self-protection,  and  that  when  Allison  attacked 
him  in  a  violent  manner  he  had  the  right  to.  act  on  appear- 
ances, and  to  use  the  weapon  for  his  defense;  and  that,  even 
if  he  went  further  than  the  law  justified,  the  possession  of 
the  weapon  under  the  circumstances  should  not  be  consid- 
ered against  him.     His  counsel  argue  that  he  had 
14         the  right  to  arm  himself,  even  though  he  did   not 
fear  ^'a  sudden  dangerous  or  deadly  assault  under 
such    circumstances    that    he    could    not    avoid    it    with- 
out   danger    to     his    life    or    danger     of    great    bodily 
harm."    This  argument  appears  to  us  to  be  sound.     The  in- 
struction,  as  will   be  noticed,   deals  with   the  question   of 
malice  or  intent  to  kill,  and  not  with  the  abstract  right  of 
self-defense.     And  we  think  the  first  sentence  is  erroneous. 
Defendant  could  not  possibly  know  in  advance  whether  the 
threats  he  claimed  Allison  made  against  him  would  be  car- 
ried out  at  such  a  time  and  place,  and  in  such  a  manner  as 
that  he  could  avoid  the  assault  without  danger  to  his  life, 
or  of  great  harm  to  his  person.     If,  from  previous  threats 
made  by  Allison,  defendant  had  reasonable  ground  to  be- 
lieve, and  in  fact  did  believe,  that  deceased  intended  to  take 
liis  life,  or  to  inflict  upon  him  some  great  bodily  injury, 
and,  so  believing,  armed  himself  solely  for  necessary  self- 
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defense  in  the  event  of  being  attacked,  then  defendant's 
arming  himself  after  the  diflSculty  at  the  livery  bam  would 
not  supply  the  intent  necessary  to  make  out  the  crime  of 
murder.  In  other  words,  if  defendant  was  justified  in  arm- 
ing himself  for  self -protection,  and,  on  meeting  his  adver- 
sary, killed  him,  the  degree  of  his  crime  is  to  be  determined 
from  the  circumstances  surrounding  the  killing,  and  not  from 
his  previously  having  armed  himself  solely  for  self-defense. 
The  exact  fault  with  the  charge  lies  in  the  statement  that 
he  would  have  no  right  to  arm  himself  for  self-defense  un- 
less he  anticipated  that  the  assault  would  be  under  such  cir- 
cimistances  that  he  could  not  avoid  it  without  danger  to  his 
life  or  great  bodily  harm.  As  we  have  already  said,  he 
could  not  anticipate  just  how  and  when  and  in  what  manner 
the  assault  would  be  made,  and  he  could  not  possibly  know 
whether  it  would  be  under  such  circumstftnces  that  he  could 
not  avoid  it  by  retreating.  The  attorney-general  contends 
that  under  the  facts  the  instruction  was  not  erroneous,  or, 
if  erroneous,  was  not  prejudicial.  Some  of  the  facts  were 
in  dispute,  and  defendant  had  the  right,  in  any  event,  to 
have  his  theory  of  the  case  fully  presented  to  the  jury.  As 
supporting  our  views,  see  Allen  v.  U.  8.,  157  U.  S.  675  (15 
Sup.  Ct.  Rep.  720,  39  L.  Ed.  854) ;  Thompson  v.  U,  S.,  155 
U.  S.  271  (15  Sup.  Ct.  Rep.  73,  39  L.  Ed.  146) ;  Gourlco 
V.  U.  S.,  153  U.  S.  183  (14  Sup.  Ct.  Rep.  806,  38  L.  Ed. 
680). 

The  forty-first  instruction  asked  by  the  defendant 
should  have  been  given.  The  defendant  asked  an  in- 
struction to  the  effect  that  the  state  must  show  beyond  all 
reasonable  doubt  that  the  defendant  was  not  acting 
15  in  self-defense.  No  such  instruction  was  given,  un- 
less the  general  one  relating  to  the  whole  case  should 
be  treated  as  covering  the  point.  That  the  instruction  asked 
announced  the  correct  rule  is  conceded.  State  v.  Shea,  104 
Iowa,  724.  The  instruction  in  the  instant  case  treated  the 
issue  of  self-defense  independently,  and  somewhat  in  the 
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nature  of  a  defense  which  the  defendant  should  establish; 
at  least  the  jury  might  easily  have  inferred  that  the  state 
need  not  n^ative  the  idea  that  defendant's  acts  were  justi- 
fiable. After  stating  that,  before  there  could  be  a  convic- 
tion, the  state  must  prove  beyond  a  reasonable  doubt  that 
defendant  killed  Allison,  and  that  such  killing  was  with 
malice  aforethought,  the  court  gave  this  instruction:  "If 
you  find  from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant,  L.  R.  Bone,  did  take  the  life  of  James  Alli- 
son by  means  of  a  knife,  as  described  in  the  indictment,  and 
that  the  killing  waa  done  with  malice  aforethought,  either 
express  or  implied,  and  not  in  self-defense,  then  you  should 
find  the  defendant  guilty  of  murder  in  the  second  degree. 
If  you  find  the  defendant  killed  Allison,  but  find  further 
that  it  was  done  without  malice,  either  express  or  implied, 
and  in  the  heat  cff  blood  or  sudden  passion,  or  upon  rea- 
sonable provocation,  and  that  it  was  not  justifiable  or  ex- 
cusable, he  is  guilty  of  manslaughter,  and  you  should  so 
find."  This  was  followed  by  these  statements  extracted 
from  the  charge:  "The  defendant  claims  that  his  use  of  the 
knife,"  etc.,  "was  done  in  self-defense."  "And  if  you  find 
that  Allison  assaulted  Bone,"  etc.  "But,  to  justify  the  tak- 
ing of  Allison's  life  in  self-defense  it  must  appear  from  the 
evidence,"  etc  "Before  this  plea  can  be  successfully  in- 
voked, it  must  appear,"  etc.  "If  you  find  that  defendant, 
after  his  difliculty  in  the  livery  bam,  honestly  and  in  good 
faith  feared,"  etc.  Taken  together,  these  instructions  would 
indicate  to  the  unpracticed  eye,  that  the  issue  of  self  defense 
was  defensive,  and  for  the  defendant  to  establish.  In  any 
event,  no  clear  statement  of  the  rule  was  given,  and  we  are 
constrained  to  hold  that  the  court  was  in  error  in  denying 
the  defendant's  request. 

Some  other  questions  are  discussed,  but  as  they  are  not 
likely  to  arise  on  a  retrial,  we  do  not  consider  them.  For 
the  errors  pointed  out,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  retrial. — Reversed. 
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Waterman,  J.  (specially  concurring). — I  think  the 
judgment  must  be  reversed  on  the  ground  last  stated  in  the 
opinion,  but  I  consider  paragraph  13  of  the  trial  court's 
charge  correct  when  applied  to  the  evidence  in  the  case. 

Sherwin,  J.,  taking  no  part. 


J.  R.  WiMBER  V.    Iowa    Central    Railway    Company,       n^  551, 

•      Appellant.  .  ^  ^ 


Damages:    excessive  vebdict  reduced.    Plaintiff,  a  brakeman,  wbM 

39  years  old,  and  in  good  health  at  the  time  he  was  injured. 
1    His  injury  necessitated  amputation  of  the  leg  six  inches  below 

the  knee,  with  the  usual  attendant  consequences  of  such  injury, 
10    but  without  any  protraction  of  suffering,  or  more  than  average 

decrease  of  earning  ability.    Held,  that  a  verdict  in  his  favor 

for  $14,500  should  be  reduced  to  $8,000. 

Evidence:    immatebiauty:     TJ^t  brakeman  has  been  frequently 
1    discharged.    In  an  action  by  a  brakeman  for  injuries,  a  ques- 
5    tion  as  to  whether  plaintiff  had  frequently  been  discharged  by 
railway  companies  was  properly  excluded,  as  immaterial. 

Same.  Evidence  in  an  action  for  injuries  to  a  servant  that  he  falsely 
1    represented  to  defendant  that  he  was  married  and  at  the  time 
C    of  his  injury  sent  for  a  woman  whom  he  represented  to  be  his 
wife,  was  immaterial. 

Opinion  and  conclusions.    Where  in  an  action  for  injuries,  plain* 
1    tiff,  an  experienced  brakeman,  was  asked,  ''Who  had  authority 

3  to  start  the  engine  and  car?''  such  question  was  not  objection- 
able, as  calling  for  an  opinion  or  conclusion. 

Same.     Plaintiff,  a  brakeman,  after  testifying  as  to  what  he  was 
1    earning  at  and  before  the  time  of  his  injury,  was  asked,  "What 

4  were  you  capable  of  earning,  or  were  you  earning  at  other 
times,  prior  to  this?"  Held,  that,  in  view  of  the  accompanying 
questions  this  did  not  call  for  the  expression  of  an  opinion, 
but  the  statement  of  a  fact 

Description  op  place  op  accident:  Photograph.  Testimony  was 
admitted  that  a  photograph  exhibited  did  not  show  a  set  ot 
guard  rails  and  that  *^id  rails  had  been  removed  from  the  place 
of  accident  since  the  accident    While  there  was  evidence  tend- 
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2  ing  to  show  that  plaintilTB  foot  was  caught  in  the  guard  rail, 
no  negligence  on  account  of  the  rail  was  plead.  Held,  the  tes- 
timony was  admissible  to  assist  in  understanding  the  exact  con- 
dition of  the  place  of  accident  and  the  manner  in  which  plain- 
tiff was  injured. 

Habmless  ebrob:     Reading  immaterial  affidavits.    The  reading  of 

8  affidavits  immaterial  to  any  issue  in  a  cause  is  harmless  error. 

Charge  and  Proof:  decbeased  eabninq  poweb.  Evidence  that  plain- 
tiff, a  brakeman,  lost  his  foot  and  part  of  his  leg  in  an  acci- 
dent will  sustain  that  part  of  an  instruction  on  the  elements 

9  of  damage  which  recites  "the  decreased  or  impaired  ability  to 
labor  and  earn  money  which  he  has  sustained  as  the  direct 
and  natural  result  of  the  injury." 

Misconduct  in  Afgument.  Plaintiff,  a  brakeman,  claimed  that  he 
was  injured  by  reason  of  the  engineer's  starting  the  engine 
1  without  the  signal  from  him,  required  by  the  rules.  Plain- 
7  tiff's  attorney  insisted  in  argument  that  the  engineer  was  an 
interested  witness,  in  that  if  he  had  testified  that  he  had  startea 
the  engine  without  orders  he  would  be  discharged  from  defend- 
ant's service;  that  such  testimony  would  be  an  admission  ot 
gross  negligence  on  his  part.  Held,  a  legitimate  argument  tc 
show  the  interest  of  the  witness. 

Appeal  from  Hardin  District  Court. — Hon.  S.  M.  Weaver, 

Judge. 

Thursday,  October  10,  1901. 

Plaintiff  brings  this  action  to  recover  damages  for 
personal  injury  sustained  while  in  the  employ  of  the  de- 
fendant as  head  brakeman  on  a  freight  train,  and  when  en- 
gaged in  uncoupling  an  engine  and  freight  car,  which  in- 
juries necessitated  the  amputation  of  his  right  leg  about  six 
inches  below  the  knee.  He  alleges  that  he  was  injured  by 
reason  of  defendant's  servants  in  charge  of  said  engine  caus- 
ing it  to  move  back  against  him  without  any  warning  or  sig- 
nal to  him.  The  defendant  answered,  denying  the  charge 
of  negligence,  and  alleging  that  plaintiff  assumed  the  risk 
incident  to  the,  service  he  was  rendering.  Verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintiff,  for  $14,500. 
Defendant  appeals. — Reversed,  unless  plaintiff  remits  part 
of  judgment. 
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O.  W.  Seevers  and  L.  C.  Blanchard  for  appellant. 

Otis  &  Godfrey,  Albrook  &  Lundy,  and  T.  D.  Sheehan 
for  appellee. 

(tiven,  C.  J. — I.  The  plaintiff,  in  the  line  of  his 
duties,  was  engaged  in  switching  cars.  It  became  neces- 
sary for  him  to  uncouple  a  freight  car  attached  to  the 
rear  of  an  engine,  and  to  do  so  te  had  to  go  between  the  en- 
gine and  car.  It  was  the  duty  of  the  engineer  to  stop  and 
start  the  engine,  on  signals  from  the  plaintiff  alone,  while 
engaged  in  this  work.  Plaintiff  claims  that  the  engine  was 
stopped,  that  he  then  went  between  the  standing  engine  and 
car  to  draw  the  coupling  pin,  and  that,  without  any  signal 
from  him,  the  engineer  negligently  started  the  engine  back- 
ward without  warning,  and  in  consequence  of  which  tlie 
plaintiff  was  injured.  The  defendant  claims  that  the 
plaintiff  had  not  signaled  that  the  engine  be  stopped,  that 
it  was  not  stopped,  but  was  moving  backward  pushing  tho 
car  at  the  time  the  plaintiff  went  in  to  draw  the  pin,  and 
therefore  the  engineer  was  not  negligent,  -and  plaintiff  was 
guilty  of  contributory  n(^ligence  in  going  between 

1  the  moving  engine  and  the  car.     If  the  engine  and 
car  were  standing  still  when  the  plaintiff  went  in, 

and  the  engineer  had  no  signal  from  the  plaintiff  to  start, 
he  was  guilty  of  negligence  in  doing  so.  If  the  engine  was 
moving  when  the  plaintiff  went  in,  the  engineer  was  not 
negligent,  as  there  is  no  claim  that  the  plaintiff  signaled  for 
a  stop  at  the  time,  or  after,  he  went  in.  The  controlling 
question  of  fact  is  whether  the  engine  was  standing  still  or 
moving  at  the  time  the  plaintiff  went  in  to  uncouple. 

II.     A  photograph  of  the  place  of  the  accident  was 

exhibited,  and  plaintiff  was  permitted  to  testify,  over  de- 

fendant^s  objection,  that  it  showed  a  different  situation  from 

that  which  existed  at  the  time  of  the  accident,  in  that  it  does 

not  show  a  set  of  guard  rails  that  had  been  taken 

2  out  after  the  accident.     There  was  evidence  tending 
to  show  that  plaintiff^s  foot  was  caught  in  the  guard 
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rail,  but  there  was  no  charge  or  claim  of  negligence  on  ac- 
count of  the  presence  or  condition  of  the  guard  rail,  and 
the  court  instructed  that  this  evidence  was  "immaterial, 
except  so  far  as  it  may  assist  you  in  comprehending  and 
understanding  the  exact  condition  of  the  place  where  the 
accident  occurred,  and  the  manner  in  which  plaintiff  was 
injured/'  Appellant  complains  of  the  admission  of  this 
evidence,  and  cites  Cramer  v.  City  of  Burlington,  45  Iowa, 
627,  and  Hudson  v.  Railroad  Co.,  59  Iowa,  581,  but  these 
cases  are  not  applicable,  as  the  testimony  therein  related 
to  the  very  charge  of  negligence.  This  evidence  was  no 
more  objectionable  than  that  which  showed  the  presence  of 
a  switch,  or  any  other  fact  descriptive  of  the  place. 

III.     Plaintiff  was  asked:     *^hen  you  went  in  there 

to  make  the  uncoupling,  and  while  there,    who    had    the 

authority  to  start  the  engine  and  car  ?''    He  was  also  asked 

to  state  the  methods  of  the  movement  of  the  train, 

3  and  by  whose  authority  it  was  moved  on  the  defend- 
ant's road  under  the  circumstances  in  which  he  was 

situated.  Defendant  objected  as  calling  for  an  opinion  and 
conclusion ;  but  not  so,  we  think.  The  plaintiff  was  a  brake- 
man  of  long  experience  on  different  roads.  He  was  asked 
to  state  the  general  custom,  and  then  the  custom  as  observed 
on  the  defendant's  road.  To  say  who,  under  the  circum- 
stances, controlled  the  movements  of  the  engine,  was  not 
the  expression  of  an  opinion,  but  the  statement  of  a  fact, — 
a  statement  as  to  the  rule  or  custom  in  such  cases.  There 
was  no  error  in  the  ruling.  See  Quintan  v.  Railway  Co., 
113  Iowa,  89.     Plaintiff  was  asked:     '^Vhat  were 

4  you  capable  of  earning,   or  were  you  earning,   at 
other  times  prior  to  this?"     Defendant  objected,  as 

incompetent  and  immaterial,  which  was  overruled,  and  the 
witness  answered:  "From  $2  to  $2.70  a  day,  10  hours 
work."  The  ability  of  the  plaintiff  to  earn  was  the  fact  to 
be  arrived  at,  but  it  was  not  competent  for  the  plaintiff  to 
give  an  opinion  as  to  his  ability.    That  was  to  be  shown  by 
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what  he  had  earned  in  the  past,  considered  in  the  light  of 
his  age,  his  physical  and  mental  condition,  and  education 
and  experience.  The  witness  had  just  heen  testifying  to 
what  he  was  earning  at  and  before  the  time  he  was  injured, 
and,  owing  to  the  form  of  the  (Question  and  the  answer  given, 
we  think  he  understood  the  inquiry  to  be  as  to  what  he  had 
earned  in  the  past;  and  therefore  the  answer  was  not  an 
expression  of  opinion,  but  the  statement  of  a  fact.  Plain- 
tiff was   asked  on  cross-examination:     "Have  you 

5  frequently   been    discharged    by    the    railway    com- 
panies ?"  to  which  plaintiff's  objection  as  immaterial 

and  improper  was  sustained.     If  this  cross-examination  had 

been  permitted,   it  would   follow  that   inquiry    should   be 

made  as  to  the  cause  of  his  being  discharged,  and  whether 

it  was  owing  to  his  fault  or  not,  which  would  have 

6  led  to  investigation  foreign  to  this  case.  Defend- 
ant sought  to  show  on  cross-examination  of  the  plain- 
tiff that  he  falsely  represented  to  the  defendant  that  he 
was  a  married  man,  and  that  when  he  was  injured  he  sent 
for  a  woman,  who  remained  with  him  in  the  hospital  as 
his  wife,  but  who  was  not  his  wife.  This  was  immaterial, 
and  plaintiff's  objections  were  properly  sustained. 

IV.  Complaint  is  made  of  the  conduct  of  Mr. 
Sheehan,  attorney  for  plaintiff,  in  the  closing  argument. 
Several  affidavits,  somewhat  conflicting,  appear  in  the  rec- 
ord, but  we  take  the  bill  of  exceptions  as  showing  what  oc- 
curred. Mr.  Courtright,  the  engineer,  was  examined  on 
behalf  of  the  defendant,  and  Mr.  Sheehan  insisted  in  argu- 
ment that  he  was  an  interested  witness,  and  that,  if  he  had 
testified  that  he  started  the  engine  without  orders  from 
Mr.  Wimber,  he  would  not  be  retained  in  defendant's 

7  service.     He  said:     "I  do  not  charge,  and  do  not 
wish  to  be  understood  as  saying,  that  the  defendant 

would  discharge  the  witness  for  telling  the  truth,  or  would 
coerce  him  into  telling  an  untruth;  but  I  mean  that  if 
Courtright  had  testified  or  admitted  what  we  claim  to  be 
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true — that  he  started  the  engine  without  signal  or  order 
from  plaintiff  to  do  so — such  testimony  would  be  in  effect  an 
admission  or  confession  of  such  gross  negligence  on  his  part 
that  the  company  would  be  justified  in  refusing  to  keep  him 
in  its  employ  another  hour. '  Hence  you  see  that  Court- 
right  is  by  no  means  a  disinterested  witness."  This  was  a 
legitimate  argument  to  show  the  interest  of  the  witness 
Courtright.  Mr.  Sheehan,  in  the  course  of  his  argument, 
read  an  affidavit  filed  by  the  defendant  at  a  former  term 
for  a  continuance,  and  an  affidavit  in  resistance  thereto, 
t^hich  had  not  been  introduced  in  evidence,  to  which  read- 
ing the  defendant  objected.  It  appears  that  one  of  the  de- 
fendant's counsel,  in  the  course  of  his  argument,  read  and 
commented  upon  affidavits  filed  for  and  against  a  motion 
for  security  for  costs  which  had  not  been  offered  in  evi- 
dence. Controversy  arose  between  counsel  as  to  reading 
these  last-mentioned  affidavits,  whereupon  the  following 
occurred:  Mr.  Sheehan  said:  "All  we  ask  is  the  same 
privilege  to  read  to  the  jury  some  other  affidavits  which  are 
filed  in  the  case."  To  which  remark  Judge  Blanchard  re- 
plied, in  substance,   "That  is  all  right,"  or,  "You 

8  have  a  right  to;"   and  it  was  thereafter  that  Mr. 
Sheehan  read  the  affidavit  as  to  the  reading  of  which 

the  appellant  complains.  There  was  nothing  in  any  of  these 
affidavits  bearing  upon  the  issues.  They  were  entirely  im- 
material as  to  any  question  to  be  determined,  and  even  if 
reading  them  imder  the  circumstances  was  misconduct  it 
was  without  prejudice. 

V.     The  court,  after  instructing  as  to  several  elements 
of  damage,  added :     "And  the  decreased  or  impaired  ability 
to  labor  and  earn  money  which  he  has  sustained  as  the  di- 
rect and  natural  result  of  the  injury  which  you  find 

9  he  has  suffered  by  reason  of  defendant's  negligence." 
Appellant  insists  that  there  was  no  evidence  to  sus- 
tain the  part  of  the  charge  quoted.     There  was  the  undis- 
puted fact  that  plaintiff  had  lost  a  foot  and  part  of  his  leg, 
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and  it  is  certainly  a  matter  of  common  knowledge  that  such 
an  injury  decreases  the  earning  capacity  of  the  injured  per- 
son, and  that  it  disqualifies  him  for  many  occupations,  and 
renders  him  less  capable  for  otherc.  It  is  complained  that 
the  court  did  not  instruct  that  the  jury  should  consider  the 
plaintiff's  ability  to  earn  by  intellectual  as  well  as  manual 
labor.  The  instructions  are  sufiiciently  broad  to  include 
all  lines  of  industry. 

VI.  Lastly,  the  appellant  insists  that  the  verdict  is 
excessive.  In  Collins  v.  City  of  Council  Bluffs,  32  Iowa, 
324,  we  said :     "In  no  case  ought  a  verdict  to  be  disturbed 

unless  it  is  so  flagrantly  excessive  as  to  raise  th?  pre- 
10         sumption  that  it  was  the  result  of  passion  or  pr3Ju- 

dice  or  undue  influence,  and  not  the  result  of  an 
honest  judgment  and  the  lawful  discretion  of  the  jury." 
This  plaintiff  was  in  his  thirty-ninth  year  at  the  time  of 
the  accident.  His  expectancy  of  life  was  26  years,  and  -ic 
was  in  good  health.  The  injury  necessitated  amputation 
of  his  right  leg  about  six  inches  below  the  knee,  and  caused 
the  pain,  suffering,  mental  anguish,  loss  of  time,  and  de- 
creased ability  to  earn,  usual  in  such  cases.  The  expenses 
incident  to  the  injury  were  largely  borne  by  the  defendant. 
As  respects  damages,  this  case  is  quite  like  Kroener  v.  Rail- 
way  Co.,  88  Iowa,  16,  though  not  calling  for  so  large  an 
allowance  for  future  disability,  as  in  that  case  Kroener 
was^  only  20  years  of  age,  while  plaintiff  was  38.  In  this 
case,  serious  as  the  injuries  are,  they  are  not  so  much  so  as 
to  the  elements  of  damage  as  many  cases  cited  wherein  ver- 
dicts for  large  amounts  were  sustained.  Plaintiff's  suffer- 
ings were  not  so  protracted,  nor  his  future  disability  so 
great,  as  in  most  of  these  cases.  In  Kroener' s  Case,  we  held 
that  a  verdict  for  $12,000  was  excessive  and  far  beyond  the 
average  in  such  cases,  and  plaintiff  was  required  to  remit 
all  in  excess  of  $8,000.  The  elements  of  damage  in  this 
case  are  surely  not  greater  than  in  that,  and  in  awarding 
the  unuually  large  sum  of  $14,500  damages,  under  the  facts 
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of  this  case,  we  are  constrained  to  hold  that  the  verdict  is 
excessive,  and  that  the  plaintiff  should  be  required  to  remit 
all  in  excess  of  $8,000.  If  plaintiff  elects  to  remit  all  in 
excess  of  $8,000,  the  judgment,  as  thus  reduced,  will  stand 
affirmed ;  otherwise  it  will  stand  reversed,  and  the  case  will 
bo  remanded  for  further  tarial. — ^Reversed. 


119  mI  Geo.  a.  Palmeb,  Appellant,  v.  Chas.  Clark,  J.  Rice  and 

^  ^  KiKGGOLD  County. 

{^32   3T7  Highways:     subvet  and  plat  by  commissioiteb.    Under  Ck)de,  sec 

lion  1489,  providing  that  the  commissioner  in  highway  pro- 
ceedings shall  cause  the  line  of  the  proposed  highway  to  bcf 
surveyed  and  marked  out  when  the  precise  location  cannot 

2  be  given  otherwise,  where  the  road  is  specifically  pointed  out 
as  extending  a  certain  number  of  feet  on  each  side  of  the  por- 
tion of  a  certain  section  line  described  in  the  petition,  th^ 
mere  omission  of  the  commissioner  to  survey  and  plat  the  roaa* 
will  not  invalidate  the  proceedings. 

Establishment  and  location:  Evidence.  In  an  action  to  restrain 
the  opening  of  a  highway  as  not  being  located  along  the  true 
section  line,  the  county  surveyor  testified  that  he  located  the 
road  in  accordance  with  the  old  government  survey,  which  he 
had  made.    Plaintiff,  who  owned  land  on  both  sides  of  the  line, 

3  testified  that  he  had  laid  out  a  consent  highway,  some  rods 
away  from  such  line,  as  being  on  the  proper  line,  and  had 

4  constructed  fences  in  accordance  therewith,  while  another  wit- 
ness testified  as  to  a  bowlder  as  marking  a  section  comer  in 
making  the  government  survey,  but  did  not  claim  such  bowlder 
was  on  the  line  as  indicated  by  the  government  field  notes. 
Held,  that  the  evidence  showed  the  road  to  have  been  correctly 
laid  out 

Abstracts:  denial:  Transcript,  Under  Code,  section  4118,  provid- 
ing that  printed  abstracts  of  the  record  shall  be  filed  in  accord- 
ance with  the  rules  of  the  supreme  court,  and  shall  be  assumed 
to  contain  the  record,  unless  denied  or  corrected  by  subsequent 
abstracts,  and  Supreme  Court  Rule  22,  providing  that  the  ab- 
1  stract  so  filed  will  be  presumed  to  contain  the  record  unless 
denied  or  corrected  by  a  subsequent  abstract,  and  that  ever> 


Oct.  1901]  Palmee  v.  Clakk.  559 

denial  shall  point  out  as  specifically  as  the  case  will  permit  the 
defects  alleged,  the  investigation  of  the  supreme  court,  where 
only  a  general  denial  of  the  correctness  of  the  abstract  is  made» 
will  be  limited  to  the  printed  record,  and  will  not  include  the 
transcript 

Appeal  from  Ringgold  District  Court. — Hon.  W.  H.  Ted- 

FOBD,  Judge. 

Thursday,  October  10,  1901. 

On-  application  of  plaintiff,  the  defendants  were  en- 
joined from  opening  a  road.  At  hearing  on  the  merits,  the 
writ  of  injunction  was  dissolved,  and  plaintiff  appeals. — 
Affirmed. 

A.  I.  Smith  for  appellant 

Fuller  &  Fuller  for  appellees. 

Ladd,  J. — Under  the  Code  of  1897,  all  the  evidence 
to  be  considered  by  this  court  must  be  included  in  the  ab- 
stracts. The  office  of  certification  of  the  record,  or  of  a 
transcript,  is  solely  to  settle  disputes  developed  in  printing 
the  record,  save  when  an  original  paper  or  document 
1  is   to   be   inspected.      Hoyt   v.    Beach,   85    N.    W. 

Rep.  755.  This  purpose  being  accomplished^ 
neither  counsel  nor  court  may  resort  to  either  in  argument. 
A  general  denial  will  not  raise  an  issue  or  present  a  dispute 
to  be  decided.  To  do  this  the  denial  must  point  out  as 
specifically  as  the  case  will  permit  the  defects  alleged  to 
exist  See  section  4118,  Code;  Supreme  Oourt  Rule  22; 
McGillivary  v.  Case,  107  Iowa,  17.  Our  investigation, 
then,  must  be  limited  to  the  printed  record,  and  appellee 
will  not  be  followed  in  his  argument  to  the  transcript. 

II.  For  many  years  prior  to  March  1,  1896,  the  plain- 
tiff  was  owner  of  the  south  ^  southeast  ^  section  18,  and 
the  north  ^  northeast  J  section  19.  On  that  day  he  con- 
veyed the  latter  parcel  to  defendant  Clark.  Several  yeara 
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before,  a  highway  40  feet  wide  hi^d  been  established  by  his 
consent  along  what  was  supposed  to  be  the  section  line,  from 
a  point  80  rods  west  of  the  northeast  corner  of  sec- 
2  tion  19  to  the  center.    The  true  location  of  this  line, 

however,  has  been  in  dispute  from  the  time  of  the 
conveyance  to  Clark,  and  in  1897  he  filed  a  petition  with 
the  county  auditor  praying  that  a  road  be  established  on 
tlie  govemmer(t  line  between  said  sections,  commencing 
"J  mile  west  of  the  northeast  corner  of  section  19-70-30, 
and  running  thence  west  on  section  line  between  sections 
18  and  19,  \  mile,  and  terminating  \  mile  west  of"  said 
comer.  The  commissioner  appointed  by  the  auditor,  with- 
out survey  or  plat,  filed  a  report  recommending  that  the 
road  be  opened ;  and  the  board  of  supervisors,  on  final  hear- 
ing, granted  the  petition  on  payment  of  costs  by  petitioners, 
but  without  damages.  From  this  conclusion  the  plaintiff 
took  an  appeal  to  the  district  court,  where  his  damages  were 
assessed  at  $30  and  accepted  by  him.  That  tribunal  was 
limited  in  its  investigation  to  ascertaining  the  damages  to 
be  allowed.  Pollard  v.  Dickinson  County,  71  Iowa,  438; 
Abney  v.  Clarh,  87  Iowa,  727.  Nevertheless,  in  pursuance 
of  timely  advice  of  the  court  and  the  condition  contained 
in  its  order,  that  the  "further  expense  of  a  survey,  if  nec- 
essary to  exactly  locate  said  highway,  before  the  same  shall 
be  considered  as  legally  established,"  be  paid,  the  county 
surveyor  made  a  careful  survey  of  the  road  as  ordered,  and 
reported  the  same,  with  plats  and  field  notes,  to  the  board 
of  supervisors,  by  which  body  it  was  "ordered  recorded  and 
platted  in  record  of  highway."  The  road  supervisor  at- 
tempted to  open  up  the  road  according  to  this  survey,  and 
was  enjoined  in  this  action. 

III.  The  mere  omission  of  the  commissioner  to  sur- 
vey and  plat  the  road  to  be  established  did  not  invalidate 
the  proceedings.  It  is  only  when  "the  precise  location  can- 
not be  given  otherwise"  in  his  report  that  the  commissioner 
is  bound,  under  section  1489  of  the  Code,  "to  cause  the  line 


Oct  1901]  Palmeb  v.  Clakk.  561 

• — ' — '  * '      ■ 

thereof  to  be  surveyed  and  plainly  marked  out."  Here  it 
was  specifically  pointed  out  as  extending  20  feet  on  each 
side  of  the  portion  of  the  section  line  described  in  the  peti- 
tion. The  section  line  was  definitely  fixed  by  the  govern- 
ment survey.  Proofs  onlv  were  essential  for  its  location. 
The  county  surveyor  testified:  "I  located  the  middle  of 
the  road  directly  on  the  line  of  the  old  government  survey. 
I  had  in  the  year  1870  surveyed  this  road,  and  know  that 
the  same  rocks  and  trees  from  which  I  made  that  other  sur- 
vey were  used  by  me  in  locating  the  line  this  last  time.  I 
ran  the  line  of  my  survey  from  every  direction,  as  shown 
by  the  plat  of  exhibit  4,  and  found  that  all  the  different 
ways  of  running  the  line  bring  the  same  result,  and  there- 
fore  I  cannot  be  mistaken  as  to  the  correct  location." 
3  This  was  met  by  evidence  of  a  former  county  sur- 

veyor, who  appears  to  have  recognized  a  blue  bowl- 
der about  5  rods  south  of  a  right  line  between  the  section 
comers  as  marking  the  quarter  comer  in  making  the  sur- 
yey  24  years  previous,  but  does  not  claim  it  was  pointed 
out  as,  or  in  fact  was,  On  a  line  indicated  by  the  government 
field  notes.  His  mere  recognition  did  not  make  it  a  cor- 
ner; nor  did  that  of  plaintiff,  in  laying  out  the  consent  high- 
way, and  the  construction  of  the  fences  in  accordance  there- 
with. True,  these  circumstances  tended  to  show  acquies- 
cence; but,  as  plaintiff  was  owner  and  in  possession  of  the 
land  on  both  mdee  of  the  line  until  shortly  before  the  trial, 
and  the  consent  highway  was  laid  out  by  him,  they  no  more 
than  indicated  his  notion  with  resj)ect  to  the  true  location 
of  the  section  line.  This,  with  the  supposition  of  others, 
is  not  enough  to  overcome  the  evidence  furnished  by  an 
accurate  survey  in  exact  accord  with  the  government  field 
notes  and  markings  of  its  original  survey.  Possibly  divi- 
sion lines  of  adjoining  owners,  fixed  in  the  supposition  that 
the  blue  bowlder  marked  the  quarter  comer,  may  have  been 
acquiesced  in  so  long  and  under  such  circumstances,  as  that 
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they  ought  not  to  be  questioned.     See  Miller  v.  Mills  Courts 
ty.  111  Iowa,  654.     That  issue  is  not  involved  in 
4  this   ease.      The    issue   here   to  .be    determined    is 

whether  the  road  being  located  was  along  the  true 
section  line.  We  are  convinced  it  was.  There  is  where  it 
was  ordered,  and,  regardless  of  the  ownership  of  land  on 
either  side,  it  was  for  that  location  plaintiff  claimed  and 
received  damages.  The  writ  of  injunction  was  rightly  dis- 
solved.— ^Affirmed. 
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J.  W.  Booth,  Appellant,  v.   S.   C.  Bradford,  Appellee. 

Trustees:     compensation    fob    improvements.      Under    a    trust 
agreement  giving  the  trustee  full  power  to  dispose  of  the  prop- 
1    erty  and  handle  it  as  his  own»  the  proceeds  to  be  used  to  pay 
4    specific  debts  of  the  cestui  que  trust,  and  to  repay  the  trustee^ 
6    any  money  or  expenses  required  to  protect  and  dispose  of  the 
property,  the  trustee  will  not  be  aUowed  compensation  for  per«- 
manent  improvements,  nor  for  repairs  not  shown  to  be  neces- 
sary to  the  preservation  of  the  estate. 

Enhanced  value.    Where  a  cestui  que  trust  following  trust  prop- 
erty claimed  land  exchanged  therefore,  the  trustee  was  entitled 
1    to  credit  (no  fraud  being  shown),  for  the  cost  of  a  building 
4    transferred  in  the  trade,  though  it  went  in  at  an  unduly  high 

6  price,  and  not  merely  to  the  actual  value  of  the  building  at  the 
time,  since  the  enhanced  value,  if  fictitious,  ^as  represented  in 
the  land,  and  would  redound  to  plaintiff. 

Ck)MMissiON  AND  INTEREST:      ConstTuctivc  froud.     Under  a   trust, 
agreement  providing  for  reimbursement  for  moneys  expended 
in  caring  for  property,  with  interest  thereon,  and  for  compen- 
sation for  sale  thereof,  a  trustee  made  large  advances.    A  set- 
tlement of  the  trust  was  afterwards  made,  which  was  attacked 

7  as  fraudulent  The  trustee  offered  to  arbtitrate  the  matter. 
He  did  not  deny  the  trust,  but  insisted  that  the  settlement  was 
binding.  The  cestui  que  trust  obtained  a  decree  impressing 
land  with  the  trust,  under  which  he  would  derive  large  profits 
by  reason  of  the  trustee's  advantageous  trades.  The  trustee's 
fraud  was  constructive  rather  than  actual.  Held,  that  the  trust- 
ee was  entitled  to  commissions  and  interest 


Oct.  1901]  Booth  v.  Bradford.  563  ^ 

Interest  received.    A  trustee  who  Is  allowed  interest  on  advance- 

7  ments  should  be  charged  interest  on  amounts  received  by  him. 

Ck>sTS.     A  trustee  defending  a  successful  suit  by  his  cestui  que 

8  trust  to  declare  a  trust  in  his  property  must  pay  Uie  costs  there- 
of. 

Settlement:  avoided  fob  breach  of  tbust.  Where  a  trustee  pro- 
cured his  cestui  que  trust  to  make  a  deed  to  certain  land  in 
carrying  out  an  exchange,  together  with  a  settlement  in  full  of 
3  his  accounts  as  trustee,  his  ooncealment  of  the  price  at  which 
the  land  was  being  put  in,  and  what  was  to  be  received  in  ex- 
change. So  as  to  derive  a  personal  beneQt  therefrom,  is  a  breacii 
of  trust  sufficient  to  vitiate  the  settlement 

Venue:  what  is  actioiy  to  sbcoveb  seal  pbofebty:  Jurisdiction  of 
district  court.  Where  defendant  was  sought  to  be  held  as 
trustee  of  land  in  one  county,  and  an  accounting  was  also 
prayed,  and  his  answer  pleaded  that  he  purchased  such  land 
2  with  his  own  funds,  independent  of  any  trust  relationship,  the 
fact  that  both  he  and  the  plaintiff  were  residents  of  another 
county  did  not  deprive  the  local  district  OQjirt  of  jurisdiction: 
Code,  section  3491,  providing  that  actions  for  the  recovery  o^ 
real  property  shall  be  brought  where  it  is  situated. 

Appeal  from  Guthrie  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Thursday,  October  10,  1901. 

Suit  in  equity  to  compel  defendant  to  account  for 
money  and  property  coining  into  his  hands  as  trustee.  The 
trial  court  stated  the  account  between  the  parties.  Both 
appeal.  As  plaintiff  first  gave  notice,  he  will  be  called 
"appellant." — Modified  and  affirmed, 

I.  8.  Struble  and  J.  D.  Brown  for  appellant. 

Lot  Thomas  and  A.  D,  Bailie  for  appellee. 

Deemeb,  J. — In  the  early  part  of  the  year  1897  plain- 
tiff deeded  to  defendant,  as  trustee,  a  half  section  of  land 
in  Buena  Vista  county,  Iowa;  and  at  the  same  time  the 

parties  entered  into  a  written  contract  which  set 
1  forth  the  objects   and  purposes  of  the  conveyance, 

and,  among  other  things,  provided:     "The  said   S. 


1 
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O.  Bradford  hereby  accepts  said  trust  and  deed  upon  the 
following  conditions:  First,  that  he  may  have  full  power 
|to  sell  the  same,  or  trade  or  exchange  the  same  for  other 
property,  and  handle  as  though  his  own.  and  the  proceeds 
.to  be  used  in  the  payment  of — First,  the  record  liens  against 
the  property  above  described ;  second,  the  payment  of  a  o^v- 
tain  mortgage  of  $2,600  now  orwned  by  B.  F.  Felt,  of  Ga- 
lena, Illinois,  which  mortgage  covers  120  acres  of  land  in 
Outhrie  county,  Iowa,  and  which  debt  the  said  J.  W.  and 
Mary  Booth  hereby  acknowledge  their  liability  to  pay.  It 
i^  understood,  however,  that  only  such  amount  of  the  pr<y 
ceeds  shall  be  applied  towards  the  payment  of  the  $2,600 
debt  above  described  as  as  necessary  after  the  full  amount 
has. been  realized  out  of  the  Guthrie  county  land  above  men- 
tioned ;  third,  the  payment  of  a  reasonable  and  customary 
commission  for  selling  or  trading  or  disposing  of  said  land 
or  proceeds  to  said  S.  C.  Bradford,  and  to  repay  him  any 
money  or  expenses  that  he  may  have  to  advance  in  his  efforts 
to  protect  and  dispose  of  said  property,  with  interest  there^ 
on  at  eight  per  cent."  The  Guthrie  county  land  therein 
referred  to  was  incumbered  by  mortgage  to  the  amount  of 
$1,800,  on  which  interest  was  due  and  unpaid,  and  the 
same  had  been  sold  for  taxes.  On  May  25,  1897,  defend- 
ant made  an  exchange  of  the  Buena  Vista  lauds  with  one 
Windle  for  a  stock  of  goods  and  a  store  building  at  Mt. 
Morris,  111. ;  said  exchange  being  made  on  the  basis  of  $35 
per  acre  for  the  land,  and  $2,750  for  the  store  building;  llie 
goods  to  be  taken  at  invoice  price.  After  making  sale  of  part 
of  the  goods  in  Illinois,  the  remainder  was  shipj)ed 
to  K'ewell,  Iowa,  and  an  one-half  interest  sold  to  T. 
E.  Metcalf.  These  goods,  with  some  additional 
stock,  were  placeJ  in  the  store  building  :n  ^he  town 
of  NewTll  owned  by  Metcalf,  and  the  business  under  the  firm 
name  of  J.  E.  Metcalf  &  Co.,  was  carried  on  imtil  it  was 
traded  to  one  Hanian  for  certain  real  estate  in  this  state  and 
in  the  state  of  Minnesota.     The  action,  as  we  have  said,  Is 
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for  an  accounting,  and  was  commenced  before  the  trade  with 
Haman.  PlaintiflF  prays  that  he  be  decreed  to  be  the  owner 
of  the  Guthrie  county  land,  the  Mt  Morris  store  building, 
and  the  land  received  froml  Hamah.  Defendant  pleads  a 
purchase  of  the  trust  property  and  a  settlement  and  a  can- 
cellation of  the  trust  agreement  prior  to  the  exchange  with 
Windle. 

Plaintiff  and  defendant  are  both  residents  of  Buena 
Vista  county,  and  defendant  moved  for  a  change  of  place  of 
trial    to   his   home   county.     This  motion     was    overruled 

because  the  petition  disclosed  the  fact  that  defendant 
2  was  sought  to  be  held  as  trustee  of  the  Guthrie  county 

land.  One  Dorris,  who  was  in  possession  of 
the  Guthrie  county  land,  and  who  was  a  resident 
of  Guthrie  county,  was  also  made  a  party  defendant. 
But,  as  he  filed  a  disclaimer,  the  action  was  not  prosecuted 
as  to  him.  Defendant  raised  the  question  of  jurisdiction  in 
his  answer,  by  pleading  that  he  purchased  the  Guthrie  county 
land  with  his  own  funds,  and  that  the  purchase  had  nO  rela- 
tion to  the  trust.  No  complaint  is  now  made  of  the  ruling 
on  the  motion  for  change  of  place  of  trial,  but  it  is  insisted 
that  the  district  court  of  Guthrie  county  had  no  jurisdiction 
of  the  accounting  proceedings.  As  plaintiff  asked  that  he 
be  decreed  the  owner  of  the  Guthrie  county  land,  he  made  a 
prima  facie  case  of  jurisdiction.  Code,  section  3491.  Sec- 
tion 3604  does  not  apply  to  such  a  case,  for  the  action  is  in 
rem,  or  in  the  nature  of  an  action  in  rem;  and  if  it  related 
to  no  other  matter  than  Guthrie  county  land,  and  it  were 
shown  on  the  trial  that  this  land  was  in  no  manner  involved 
in  the  trust,  doubtless  the  court  would  have  no  jurisdiction. 
Orcutt  V,  Hanson,  71  Iowa,  514.  But  as  there  were  ako  other 
matters  involved,  which  do  not  partake  of  an  action  in  rem, 
the  court  was  not  without  jurisdiction,  even  though  it  found 
that  the  Guthrie  county  land  was  not  subject  to  the  trust. 
We  are  not  to  be  understood  as  holding  that  plaintiff  might 
make  unfounded  allegations  with  reference  to  the  Guthrie 
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county  lands  for  the  purpose  of  giving  the  district  court  of 
that  county  jurisdiction  of  a  purely  personal  action.  It  is 
enough  for  present  purposes  to  say  that  the  Guthrie  county 
court  was  not  without  jurisdiction. 

II.  The  relation  of  trustee  and  cestui  que  trust  be- 
tween the  parties  down  to  the  time  of  the  exchange  for  the  Mt. 
Morris  property  is  conceded.     Indeed,  the  trust  relation  is 

created  by  express  contract,  and  is  not  subject  to  dis- 
3  pute.    But  on  June  8,  1897,  the  parties  entered  into 

a  stipulation  of  settlement,  which,  among  other  things, 
contained  the  following  recitals:  'Whereas,  on  the  11th  day 
of  February,  A.  D.  1897,  the  said  J.  W.  Booth  and  Mary 
Booth  entered  into  a  contract  and  stipulation  of  trust  with 
the  said  S.  C.  Bradford  whereby  said  J.  W.  Booth  and  Mary 
Booth  deeded  to  the  said  S.  C.  Bradford  the  west  -J  of  section 
25,  township  93,  range  36  west,  6th  P.  M.,  Buena  Vista 
county,  la.,  as  trustee,  the  contract  and  agreement  being  at- 
tached hereto  and  made  a  part  of  this  stipulation  of  settle- 
ment ;  and  whereas,  the  said  S.  C.  Bradford  has  sold  lands  in 
full  accordance  with  said  trust  between  the  parties,  the  pro- 
ceeds having  been  in  full  compliance  with  said  agreement 
and  trust,  in  satisfaction  of  the  obligations  of  the  said  J.  W. 
Booth  and  Mary  Booth,  as  set  out  in  said  agreement :  lN"ow, 
therefore,  we,  the  said  John  W.  Booth  and  Mary  F.  Booth, 
hereby  acknowledge  receipt  of  full  and  complete  payment  of 
the  proceeds  of  the  sale  of  said  lands  above  described,  and 
fully  discharge  the  said  S.  C.  Bradford  from  said  trust,  here- 
by relinquishing  and  releasing  all  claim,  right,  or  title  of  any. 
and  all  property  passing  through  the  hands  of  the  said  Brad- 
ford as  trustee,  the  intention  being  to  absolve  him  from  all 
further  obligations,  either  as  trustee  or  individually,  and 
this  receipt  shall  operate  as  a  full  settlement  of  all  matters 
between  the  parties  hereto.  J.  W.  Booth,  Mary  F.  Booth.'* 
Prior  to  the  making  of  the  exchange  defendant  also  procured 
a  quitclaim  deed  from  plaintiff  and  wife  to  Windle  for  the 
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property  given  in  exchange  for  the  Illinois  property,  on  9 
statement  that  it  was  necessary  to  effectuate  the  trada  Plain- 
tiff contends  that  the  deed  and  agreement  of  settlement  were 
obtained  through  fraud,  and  that  defendant  did  not  make  a 
full,  fair,  and  complete  statement  as  to  the  condition  of  the 
trust  estate  at  the  time  he  received  this  agreement.  A  care- 
ful review  of  the  evidence  convinces  us  that  defendant  did 
not  make  full  disclosure  of  the  facts  r^arding  the  exchange 
with  Windle;  that  he  concealed  the  price  at  which  the  land 
was  being  put  in,  and  did  not  state  in  full  what  was  to  be  re- 
ceived in  exchange.  The  mle  with  reference  to  such  settle- 
ments and  releases  is  well  understood.  It  is  the  duty  of 
trustees  in  securing  a  release  from  their  cestui  que  trust  to 
put  their  cestui  in  possession  of  a  full  and  true  statement  of 
the  affairs ;  and  the  law  will  discountenance  all  but  the  most 
open  and  satisfactory  dealings  between  such  parties.  Uber- 
rima fides  is  the  requirement  in  such  transactions.  Barton 
V.  Fusouj  81  Iowa,  675 ;  Pearson  v.  Taylor,  37  Iowa,  331.  A 
trustee  cannot  derive  any  personal  benefit  from  the  use  of 
trust  funds  or  from  his  position  as  trustee,  and  his  acts  in 
this  direction  will  be  closely  scrutinized,  and  all  gains  will 
inure  to  the  benefit  of  the  cestui  que  trust.  Read  v,  Howe, 
39  Iowa,  553 ;  2  Beach,  Trusts,  section  515.  Applying  these 
rules  to  the  facts  before  us,  it  is  clear  that  the  settlement  in 
question  should  not  be  permitted  to  stand.  This  settlement 
out  of  the  way,  there  is  no  doubt  that  plaintiff  may  follow 
the  proceeds  of  his  property,  and  have  a  trust  impressed  there- 
on, except  it  be  in  the  hands  of  innocent  purchasers  for  value ; 
and  in  such  case  the  trustee  is  liable  for  the  value  of  the 
property.  With  the  issue  of  settlement  out,  stating  of  the  ac- 
count between  the  parties  is  the  main  one  in  the  case.  Before 
proceeding  to  that,  it  is  essential  that  we  know  more  of  the 
facts,  and  consider  some  other  propositions  of  law  that  are  in- 
cidentally involved.  At  the  time  of  the  exchange  for  the  Mt. 
Morris  property  the  Buena  Vista  county  land  was  not  worth 
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to  exceed  $26  per  acre,  and  the  property  received  in  exchange 
therefor  did  not  exceed  $6,200  in  value,  but  the  deal 
4  was  made  on  the  basis  heretofore  stated.     In  order 

to  accomplish  it,  defendant  was  compelled  to  volun- 
tarily advance  money  (about  $2,200),  and  to  take  care  of 
certain  of  plaintiff's .  debts  and  obligations,  including  the 
mortgage  on  the  Guthrie  county  land.  This  last-mentioned 
tract  was  not  worth  to  exceed  $4,800.  The  manifest  pur- 
pose of  the  trust  was  to  enable  the  beneficiary  to  pay  his 
debts,  and  to  save  whatever  could  be  secured  over  and  above 
his  obligations.  The  defendant  endeavored  to  sell  the  Buena 
Vista  land  for  $23  per  acre,  but  was  unable  to  do  so,  and  it 
required  the  best  of  management  to  procure  enough  from 
the  trust  property  to  liquidate  plaintiff's  debts.  Plaintiff 
knew  that  defendant  was  endeavoring  to  n^otiate  the  ex- 
change with  Windle,  but  was  not  informed  as  to  the  terms  of 
the  trade.  He  did,  of  course,  know  of  his  own  situation,  and 
that  in  all  human  probability  but  little  could  be  realized 
■over  and  above  the  amount  of  his  debts.  With  this  situation  in 
mind,  plaintiff  and  defendant  agreed  that  defendant  was  to 
exchange  the  land  practically  as  his  owti.  He  (defendant) 
was  to  adjust  all  incumbrances  against  the  land,  pay  all  un- 
secured debts,  except  two,  which  were  specifically  exempted, 
and  relieve  plaintiff  of  his  liability  on  the  $2,600  mortgage 
covering  the  Guthrie  county  land.  Plaintiff  contends,  how- 
ever, that,  because  of  defendant's  fraud  in  procuring  the 
agreement  and  settlement  without  disclosing  all  the  facts,  he 
(defendant)  is  not  entitled  to  anything  for  his  services,  for 
money  advanced,  or  for  improvements  made.  Plaintiff  is, 
of  course,  entitled  to  have  the  proceeds  of  the  trust  property, 
title  to  which  is  now  in  the  defendant,  declared  to  be  in 
trust  for  his  benefit.  This  includes  320  acres  of  land  in  Palo 
Alto  coimty,  120  acres  in  Guthrie  county,  the  store  building 
in  Mt.  Morris,  111.,  and  a  contract  for  the  purchase  of  160 
acres  of  land  in  Minnesota.  The  trial  court  rendered  siich  a 
decree,  and  as  plaintiff  is  content  therewith,  and  as  we  find 
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-defendant  has  no  ground  for  complaint  with  reference  there- 
to, such  decree  must  stand.  , 

Defendant  also  received  other  money  and  property  for 
which  he  should  account.  We  find  these  to  be  as  follows: 
He  received  from  a  loan  made  on  the  Mt.  Morris  property 
$1,500 ;  from  goods  sold  while  the  stock  was  at  Mt.  Morris, 
$1,352.10;  received  from  rent  of  the  Mt.  Morris  store 
building,  $424.80  (this  is  something  more  than  allowed  by 
the  trial  court,  but  we  think  it  the  proper  amount)  ;  rent  of 
Guthrie  county  land,  $335 ;  cash  received  from  the  Newell 
business  accounts  at  close  of  business,  $185.05;  rents  from 
Palo  Alto  county  land,  $763.56 ;  error  in  interest  on  Haman 
deal,  $27.40;  goods  from  store,  $56.50;  proceeds  of  mort- 
gage on  Palo  Alto  county  land,  $1,450.  These  items  are  con- 
ceded by  both  parties,  but  the  amounts  of  some  of  them  are  in 
dispute.  Plaintiff  demands  interest  on  these  sums  from  the 
time  they  were  collected.  Of  this  we  will  have  more  to  say 
in  the  future.  As  to  rent  of  the  Mt.  Morris  property,  de- 
fendant had  actually  received  down  to  August  1,  1898, 
$194.80;  but  as  he  had  the  same  rented  at  the  rate  of  $230 
per  year,  and  did  not  in  any  manner  account  for  these  rents, 
he  should  have  been  charged  with  this  additional  $230,  as  the 
decree  in  the  lower  court  was  rendered  July  31,  1899.  The 
rent  on  the  Guthrie  county  land  should  be  treated  in  the  same 
manner.  The  rent  for  Palo  Alto  land  includes  some  items 
allowed  a  tenant  that  are  not  properly  accounted  for,  as  we 
will  hereafter  show.  The  Palo  Alto  land  was  incumbered 
by  mortgage  for  $800  when  it  was  obtained  by  defendant. 
Thereafter  Bradford  placed  a  new  mortgage  thereon  for 
$2,250,  and  received  the  benefit  of  the  proceeds.  He  should 
be  charged  with  the  difference.  The  total  of  these  debits, 
exclusive  of  interest,  is  $6,094.41.  To  this  should  be  added 
some  small  items  in  the  nature  of  rebates  allowed  by  Windle 
amounting  to  $24.25,  making  an  aggregate  of  $6,118.66* 
This  leaves  the  interest  account  and  two  other  items  for  fu- 
ture consideration.     Plaintiff  admits  that  defendant  is  en- 
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titled  to  credita  aggregating  $12,109.25,  while  defendant  in- 
sists that  they  should  not  be  less  than  $14,825.09.  The  trial 
court  found  the  amount  to  be  $14,760.27.  The  difference 
between  the  parties  is  due  to  claims  for  compensation,  in- 
terest on  moneys  advanced,  allowance  for  improvements,  and 
the  difference  between  the  actual  value  of  the  Newell  store 
building  and  what  it  was  put  in  at  in  the  trade  for  the  Palo 
Alto  county  land  and  the  contract  for  the  Minnesota  land. 

A  trustee  cannot  ordinarily  make  improvements,  and 

charge  the  cost  thereof  to    the    beneficiary,    unless    clearly 

authorized  by  the  instrument  creating  the  trust.     Oreen  v. 

Winter,  1  Johns.  Ch.  27  (7  Am.  Dec.  475)  ;  Pratt  v. 

5  Thornton,  28  Me.  355  (48  Am.  Dec.  492)  ;  Wykoff  v. 
Wyhoff,  3  Watts  &  S.  481.  He  will,  however,  be  al- 
lowed for  repairs,  when  such  repairs  are  necessary  to  the 
preservation  of  the  estate.  Parsons  v.  Winslow,  16  Mass. 
361.  We  do  not  think  the  trust  agreement  contemplated  the 
making  of  permanent  improvements,  and  are  constrained  to 
hold  that  defendant  has  not  made  such  a  showing  with  ref- 
erence to  repairs  as  that  he  should  be  allowed  therefor.    This 

will  eliminate  from  the  credit  account  claimed  by  him 

6  the  sum  of  $245.41.     As  to  the   store   building    in 
Newell :    Metcalf  owned  this  building  when  the  Mt, 

Morris  stock*  of  goods  was  brought  to  this  state.  They  were 
placed  in  this  building,  and  Metcalf  bought  a  half  interest 
in  the  stock,  paying  $1,857  therefor.  Thereafter  each  of  the 
parties  put  in  $361.68  in  cash.  The  trade  with  Haman  was 
made  in  February  of  the  year  1899.  In  that  trade  the  stock 
of  goods  and  also  the  store  building  were  given  for  a  part  of 
the  lands  now  in  controversy.  The  store  building  was  valued 
in  this  trade  at  $3,500,  although  it  cost  defendant  but 
$3,000.  It  belonged,  as  we  have  said,  to  Metcalf,  and  was 
not  worth  at  that  time  to  exceed  $1,500.  Plaintiff  claims 
that  he  should  only  be  charged  with  the  value  of  the  building, 
and  not  what  it  was  put  in  at  on  the  trade  or  what  it  cost 
defendant.    As  he  (plaintiff)  is  seeking  to  hold  the  land  ac- 
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quired  in  exchange  for  the  building,  and  as  there  is  no  evi- 
dence of  any  fraud  in  the  transaction,  we  see  no  reason  or 
justice  in  allowing  defendant  nothing  but  the  actual  value  of 
this  building.  It  did  not  at  any  time  belong  to  defendant, 
and  plaintiff  never  had  any  interest  therein.  If  it  was  put 
in  at  a  fictitious  value,  the  property  received  in  exchange  was 
either  of  that  much  greater  value  than  it  would  have  been 
had  the  store  building  been  put  in  at  its  true  worth,  or  the 
land  was  overvalued.  In  any  event  there  is  no  showing  that 
plaintiff  suffered  any  prejudice  thereby.  Of  course,  if  the 
store  building  was  overvalued  for  the  purpose  of  absorbing 
the  goods  received  by  defendant  from  Windle,  a  different 
question  would  arise.  But  there  is  no  such  showing.  In 
dealing  with  this  matter  we  have  assumed  that  defendant  took 
title  to  the  Haman  land  directly  from  Haman.  That  is  not 
true,  as  a  matter  of  fact,  but  for  present  purposes  we  treat 
the  transaction  as  stated.  Eventually  defendant  did  obtain 
title,  although  it  came  through  Metcalf,  but  there  is  no  use 
of  incumbering  the  record  with  a  statement  of  that  somewhat 
complicated  transaction.  And  here  it  may  be  well  to  say  that 
the  amount  paid  by  Metcalf  for  his  interest  in  the  stock  of 
goods  is  a  matter  of  dispute.  It  is  true  that  defendant  re- 
ceived from  Metcalf  $1,867  for  an  one-half  interest  in  the 
stock,  but  when  the  partnership  transactions  were  settled  this 
amount  was  returned  to  Metcalf,  or  allowed  him  in  the  settle- 
ment, and  should  not  be  counted  either  for  or  against  defend- 
ant. Althought  he  sold  an  half  interest  to  Metcalf,  he  in  effect 
repurchased  from  him ;  and  the  land  which  plaintiff  now  seeks 
to  recover,  represents  the  entire  value  of  the  stock.  Defend- 
ant should  have  credit  for  $3,000  represented  by  the 
Newell  store  building  belonging  to  Metcalf.  The  manner 
in  which  defendant  acquired  Metcalf's  rights  need  not  be 
stated. 

The  more  troublesome  questions  in  the  case  relates  to 
defendant's  right  to  compensation  for  services  rendered ;  and 
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to  interest  on  money  advanced.     He  advanced'  in  cash  and 
on  account  of  liabilities  assumed  about  $3,500,  the 
7  greater  part  of  which  was  furnished  about  the  time 

of  the  trade  for  the  Windle  property,  and  he  also  paid 
out  various  sums  in  conducting  the  business  in  Mt  Morris 
and  Newell.    The  trial  court  allowed  him  by  way  of  interest, 
on  these  advancements  $917.72.    Defendant  was  also  allowed 
$470  as  compensation  for  his  services.    The  agreement  creat- 
ing the  trust  provides  for  comnensation  for  services  rendered, 
and  also  provides  for  payment  of  interest  on  money  ad- 
vanced.   The  usual  commission  for  making  the  exchange  for 
the  Mt.  Morris  property,  and  interest  on  moneys  advanced 
should  be  allowed,  unless  defendant  has  been  guilty  of  such 
misconduct  as  forfeits  his  right  thereto.     He  is  entitled  U} 
money  paid  out  for  expenses,  and  to  the  return  of  all  moneys 
actually  advanced,  in  any  event.      Generally    speaking,    n 
trustee  who  neglects  his  duties,  who  is  guilty  of  bad  faith, 
or  who  violates  his  obligations,  forfeits  his  right  to  compen- 
sation and  to  interest.     Cooh  v.  Lowry,  95  N.  Y.  103 ;  Hen^ 
derson  v.  Sherman,  47  Mich.  267   (11  N.  W.  Kep.  153)  ; 
Barney  v,  Saunders,  16  How.  535  (14  L.  Ed.  1047)  ;  In  rr. 
Greenfield's  Estate,  24  Pa.  232.    But  this  is  not  an  inflexible 
rule.    If  the  irregularities,  complained  of  are  trival  or  have 
done  no  harm,  compensation  may  be  allowed.     Myers'  Ap- 
peal, 62  Pa.  104.     And  the  allowance  of  compensation  in 
any  case  rests  in  the  sound  discretion  of  the  court     Oihson's 
Case,  1  Bland,  138  (17  Am.Dec  257)  ;  Turner  v.  Turner, 
44  Ark.  25 ;  Tuclcer  v,  McDermott,  2  Kedf.  Sur.  312 ;  Van- 
derhayden  v.  Yanderhayden^  2  Paige,  287   (21  Am.  Dec. 
86)  ;  King  v.  Talbot,  40  IST.  Y.  76;  Diffenderffer  v.  Winder, 
3  Gill  &  J.  341.    Each  case  must  be  determined  largely  on 
its  own  peculiar  facts,  due  weight  being  given  by  the  appel- 
late court  to  the  findings  of  the  lower  tribunal.     If  we  were 
satisfied  that  defendant  was  guilty  of  actual  fraud  or  that  he 
was  guilty  of  intentional  bad  faith,  no  compensation  for  ser- 
vices or  interest  allowance  would  be  made.    But  we  are  not 
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SO  satisfied.  Indeed,  we  think  the  case  one  of  constructive 
rather  than  actual  fraud.  Plaintiff  will  derive  large  profits 
from  the  transaction,  and  defendant,  while  insisting  that  the 
settlements  and  agreements  made  with  plaintiff  were  legal 
and  binding,  offered  to  arbitrate  the  matter,  and,  when  an- 
swering plaintiff's  petition,  did  not  deny  the  trust  in  ioto. 
In  that  answer  he  pleaded  that  if  the  court  found  him  to  be 
a  trustee  he  should  be  allowed  his  expenditures,  etc.,  and  in 
introducing  his  evidence  concealed  nothing.  In  view  of  these 
facts,  and  the  further  fact  that  plaintiff  has  not  been  preju- 
diced by  defendant's  conduct,  unless  the  fact  that  he  was 
forced  to  bring  suit  may  be  considered  prejudicial,  we  have 

concluded  to  allow  commissions  and  interest     For 
8  his     fault     in     defending     the     suit,     defendant 

must  pav  the  ordinary  and  usual  penalty  to  wit, 
costs  and  his  attorney's  fees.  The  item  for  repairs  and  im- 
provements should  be  deducted  from  the  allowance  made  to 
defendant.  As  defendant  was  allowed  interest  on  advance- 
ments, he  should  be  charged  with  interest  on  the  amounts 
received  by  him.  Computed  from  the  most  reliable  data  wo 
have,  this  interest  charge  is  $143.07,  which  should  also  be 
deducted  from  the  credit  items  allowed  to  defendant.  The 
trial  court  found  the  total  credits  to  be  $14,760.27.  We  de- 
duct from  this  $388.48,  leaving  a  balance  of  $14,371.7a. 
Subtracting  from  this  the  debit  account  of  $6,118.66,  wo 
have  the  amount  due  from  plaintiff  to  defendant  August  1, 
1899,  $8,253.13,  which  should  draw  interest  at  8  per -cent 
from  that  date.  This  is  but  a  few  hundred  dollars  more 
than  was  allowed  by  the  trial  court,  but  it  may  be  well  in  this 
connection  to  call  attention  to  an  error  in  addition  of  $1,000 
in  the  computation  made  by  the  trial  court  in  its  decree. 
The  total  debit  charges  in  the  decree  aggregate  but  $5,743.63, 
instead  of  $6,743.63,  as  therein  stated.  In  order  that  the 
matter  may  be  fully  understood,  we  really  charge 
defendant  with  $375.03  more  than  did  the  trial  court,  al- 
though on  account  of  the  error  in  addition  it  appears  to  be 
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less,  and  we  credit  him  with  $388.48  less.  We  have  now 
disposed  of  every  item  save  one,  and  that  is  a  claim  for  the 
proceeds  of  some  additional  sales  while  the  stock  was  at  Mt. 
Morris,  amounting  to  $150.  We  do  not  think  this  is  suffi- 
ciently established  by  the  evidence,  and  it  is  therefore  dis- 
allowed. 

We  have  gone  through  this  voluminous  record  with  the 
most  painstaking  care,  and  while  the  result  may  not  be  abso- 
lutely correct,  on  account  of  the  mass  of  figures  and  ofttimes 
unreliable  data,  it  is  as  nearly  so  as  may  well  be  expected  un- 
der all  the  circumstances.  On  account  of  the  error  of  the  trial 
court  hitherto  mentioned,  the  result  does  not  seem  to  differ 
materially  from  that  arrived  at  by  the  court  below.  The 
time  allowed  for  redemption  was  inadequate,  however.  Plain- 
tiff will  be  given  90  days  from  the  filing  of  this  opinion  with- 
in which  to  pay  the  amount  found  due  the  defendant. 

* 

The  decree, except  as  modified, wull  be  affirmed,and  each 
party  will  pay  one-half  the  costs  of  this  appeal. — Modified 

and  AFFIBKED. 


^.^.-^  Mahshalltown  Stone  Company^  Appellant,  v.  Des  Moines 

i3»  ^  Beick  Manufacturing  Company. 

114     67j^ 

142    gig  Agreement  Not  to  Enter  Into  Contract:   consideration.    An  agree- 

ment between  a  party  about  to  enter  into  a  contract  to  furnisL 
certain  paving  materials  to  a  city,  for  use  or  a  certain  street, 
and  another,  whereby  the  latter  is  to  pay  the  former  a  certain 

1  amount  per  cubic  yard  for  material  used  in  such  street,  on  con- 
dition that  the  former  will  not  enter  into  such  oontract  nor 
sell  any  such  material  in  that  city  for  a  certain  period,  is  not 
void  for  want  of  consideration,  since  the  former's  forbearance 
was  sufAcient. 

Not  against  public  policy.  Such  agreement  is  not  void  as  against 

2  public  policy,  because  tending  to  prevent  competition;  it  being 
limited  as  to  time,  place,  and  commodity. 
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Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conead^ 

Judge. 

Thursday,  October  10,  1901. 

Action  on  contract.  A  demurrer  to  the  petition  was 
sustained,  and  judgment  rendered  against  the  plaintiff.  The 
plaintiff  appeals. — Reversed. 

Bremner  &  Shuler  and  C.  H.  E.  Boardman  for  appel- 
lant. 

Berryhill  &  Henry  for  appellee. 

Sherwin,  J. — The  petition  alleges  that  in  August,  1898,. 
the  plaintiff  was  about  to  enter  into  a  contract  to  fumisb 
crushed  rock  for  use  in  paving  a  certain  street  in  Des  Moines 
then  about  to  be  paved;  that  the  defendant  then  agreed  to- 
pay  the  plaintiff  the  sum  of  25  cents  per  cubic  yard  for  the 
crushed  rock  used  in  paving  said  street,  on  condition  that 
the  plaintiff  would  not  enter  into  the  contemplated  contract 
nor  sell  any  crushed  rock  in  the  city  of  Des  Moines  during 
the  remainder  of  the  year  1898 ;  and  that  the  plaintiff  car-^ 
ried  out  the  terms  of  its  agreement.  The  demurrer  assails  the 
petition  for  want  of  consideration,  and  on  the  ground  that 
the  agreement  was  against  public  policy  and  void  because 
tending  to  prevent  competition. 

The  consideration  for  the  agreement  on  the  part  of  the 
defendant  was  sufficient.     The  plaintiffs  agreed  to  and  did' 
refrain  from  entering  into  the  contemplated  contract,  and 
refrained  from  selling  crushed  stone  in  the  city  of 
1  Des  Moines  during  the  remainder  of  the  year  1898. 

It  is  to  be  presumed  that  the  sale  of  stone  in  Des 
Moines  would  have  been  of  benefit  to  the  plaintiff,  and  that 
by  not  doing  so  he  suffered  a  loss.  Any  forbearance  practiced 
by  a  party  to  a  contract,  or  any  detriment  or  loss  suffered  by 
him,  is  sufficient  consideration  for  the  other's  promise.  Clark,. 
Contracts  147;  Beach,  Modem  Contracts  section  167;   1 
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Parscyis  Contracts  451;  Harlan  v.  Harlan,  102  Iowa,  701; 
Greenhood,  Public  Policy,  717.  In  the  case  of  CUapin  v. 
Brown,  83  Iowa,  156,  relied  upon  by  appellee,  the  plain- 
tiff sued  for  damages  because  the  defendants  had  again  en- 
tered the  butter  trade  after  agreeing  not  to  do  so.  The  plain- 
tiff had  clearly  paid  nothing  for  the  promise,  and  upon  the 
execution  of  the  bare  agreement,  without  the  payment  of  a 
cent,  he  had  at  once  established  a  lucrative  business;  hence 
had  not  forborne  or  suffered  anything. 

The  agreement  was  that  the  plaintiff  would  not  enter 
into  the  particular  contract  contemplated  for  furnishing 
crushed  stone  for  the  particular  job  of  paving  then  under 

way,  and"  further  that  it  would  not  sell  said  material 
2   '        in  the  city  of  Des  Moines  during  the  period  of  about 

five  mofiths.  It  was  limited  a&  to  time,,  place,  and 
commodity.  So  far  as  is  shown  by  the  petition,  there  was  no 
attempt  to  restrain  competition  in  furnishing  that  particular 
product.  There  might  have  been  a  large  number  of.  others 
anxious  and  willing  to  supply  the  public  demand  for  crushed 
rock.  ^STothing  appears  therefrom  which  in  the  least  indi- 
cates an  intention  to  oppress  or  to  create  a  monopoly  in  that 
particular  product.  The  contract  was  therefore  not  void  as 
against  public  policy.  Hedge  v.  Lowe,  47  Iowa,  137;  Green- 
house Policy  703-716.  In  the  Chapin-Brown  Case,  supra, 
it  appeared  that  all  the  merchants  of  Storm  Lake  had  entered 
into  the  argeement,  and  it  might  well  be  said  that  it  was  a 
contract  creating  a  monopoly,  and  hence  against  public 
policy.     The  judgment  is  reversed. 


Daniel  Pembroke  v.  Edmond  Hayes^  Appellant 

Duress:    evidence:     Consideration,    Where  action  is  brought  on  a 
note  alleged  to  have  been  given  under  duress,  It  is  proper  to. 
2    permit  plaintiff  to  testify  what  the  consideration  for  the  notd 
was. 


^ 
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Review  on  Appeal:    findings  of  fact.    Findings  supported  by  some 
1    evidence  will  not  be  disturbed  on  appeal. 

Additional  abstracts:     When  not  stricken.     Where  it  does  not 
appear  that  failure  to  file  an  additional  abstract  within  the 
3    ten-day  rule  has  delayed  the  submission  of  the  case  in  the  su- 
preme court,  nor  that  the  opposing  party  has  been  prejudiced 
thereby,  a  motion  to  strike  such  abstract  will  not  be  sustained. 

Appeal  from  Fremont  District  Court. — ^Hon.  Walter  L 

Smith^  Judge. 

Fbidat,  October  11,  1901. 

Action  to  recover  money  paid  under  duress.  There  was 
a  trial  to  a  jury,  and  a  verdict  and  judgment  for  the  plain- 
tiff.    The  defendant  appeals. — Affirmed. 

C.  8.  Keenan  for  appellant. 
TT.  E.  Mitchell  for  appellee. 

Shebwin,  J. — ^It  was  a  question  of  fact  to  be  deter- 
mined by  the  jury  whether  the  $1,000  note  given  the  defend- 
ant by  the  plaintiff  was  to  cover  the  agreed  commission  to  be 
paid  the  defendant  if  he  sold  the  plaintiff's  farm.  If  that 
was  the  only  consideration  which  entered  into  it,  nothing 
was  due  the  defendant  thereon,  for  it  is  a  conceded 
1  fact  that  he  did  not  make  the  sale.     This  issue  the 

jury  found  in  favor  of  the  plaintiff.  The  further 
question  whether  the  payment  of  this  note  by  the  plaintiff  at 
the  tiaie  and  under  the  circumstances  claimed  by  hhn  was 
under  duress,  as  defined  by  the  trial  court,  was  also  deter- 
mined in  favor  of  the  plaintiff.  Both  of  these  findings  are 
supported  by  the  evidence  to  such  an  extent  that  we  cannot 
interfere  therewith.  N'o  claim  is  made  that  the  payment  of 
the  $1,000  note  was  made  under  duress  of  the  person.  That 
there  may  be  such  duress  of  property  as  to  avoid  a  contract  or 
a  payment  is  well  settled.  Cooley,  Torts,  606;  1  Bouvier 
Law  Dictionary,  575.    The  instruction  covering  this  branch 
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of  the  case  announced  the  correct  rule  of  law.  Joannin  v. 
Ogilvie,  49  Minn.  564  (52  K  W.  Eep.  217,  16  L.  R.  A. 
376)  ;  Fargtisson  v.  Winslow,  34  Minn,  384  (25  X.  W.  Rep. 
942) ;  Brumagin  v.  Tillinghast,  18  Cal.  265  (79  Am.  Dec. 
176) ;  Radich  v.  Hutchins,  95  U.  S.  210  (24  L.  Ed.  409) ; 
Lonergan  v.  Buford,  148  U.  S.  581  (13  Sup  Ct.  Rep.  684, 
37  L.  Ed.  569)  ;  Chandler  v.  Sanger,  114  Mass.  364, 

2  (19  Am.  Rep.  367).     There  was  no  error  in  per- 
mitting the  plaintiff  to  testify  what  the  consideration 

for  the  note  was. 

Counsel  for  the  plaintiff  was  somewhat  sarcastic  in  his 
references  to  the  defendant,  in  argument,  but  no  error  ap- 
pears for  which  we  should  reverse. 

The  motion  to  strike  appellee's  additional  abstract  be- 
cause not  filed  within  the  10-day  rule  is  overruled  because 
it  does  not  appear  that  the  submission  of  the  case  has 

3  been  delayed  on  account  thereof,  nor  that  the  defend- 
ant has  been  prejudiced  thereby.     McDivitt  v.  Rail- 
way Co.y  99  Iowa,  141. 

The  judgment  is  affirmed. 


John  S.  Shenebebger,  Administrator,  Appellant,  v.  Union" 
u*  fwl  Central  Life  Insurance  Company. 

Agreement  Not  to  Borrow:    public  policy.    A  provision  in  a  not6 
limiting  the  privilege  to  make  payment  thereof  before  maturity 

1  to  money  not  borrowed  in  whole  or  in  part  elsewhere,  is  not 
contrary  to  public  policy  or  in  restraint  of  trade. 

Review  on  Appeal:     findings.    Where  the  record  on  appeal  shows 
that  omission  to  read  a  note  did  not  result  from  inability  to 

2  read,  or  any  inducement  not  to  read,  held  out  by  an  agent,  the 
trial  court's  finding  that  the  maker  was  advised  of  the  con- 
tents thereof  when  he  signed  it  will  not  be  disturbed. 

Appeal  from  Lyon  District  Court. — Hon.  John  F.  Oliver, 

Judire. 


1 
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Friday,  October  11,  1901. 

The  plaintiff's  decedent,  in  1896,  executed  to  defend- 
ant a  note  of  $5,000,  payable  10  years  from  date,  and  se- 
cured it  by  a  mortgage  on  his  farm.  In  1899  he  obtained  a 
loan  on  the  same  land  from  another,  and  tendered  of  the  pro- 
ceeds thereof  to  the  defendant  sufficient  in  amount  to  satisfy 
its  mortgage.  The  latter  refused  payment,  and  cancellation 
of  such  mortgage  is  sought  in  this  suit.  Relief  was  denied, 
and  plaintiff  appeals. — Affirmed. 

E.  F.  Oreerdeaf  for  appellant 
Cormor  &  Weaver  for  appellee.' 

Ladd^  J. — The  note,  but  for  certain  provisions,  might 
not  be  paid  before  its  maturity  in  1906.  These  may  be  set 
out :  "This  note  is  executed  upon  the  condition  that  partial 
payments  in  any  amount  at  any  time  after  one  year  will  be 
received,  and  that  the  interest  will  be  rebated  from  the  date 
of  such  payments.  This  condition  is  waived,  provided  the 
matured  indebtedness  has  not  been  paid  as  agreed,  the 
maker's  total  indebtedness  is  not  being  reduced,  or  pro- 
vided the  money  tendered  is  borrowed  in  whole  or 
1  part  elsewhere."     The  appellant  contends  that  the 

limitation  of  the  privilege  to  make  payment  before 
maturity  to  money  not  borrowed  in  whole  or  part  elsewhere 
is  contrary  to  public  policy,  and  in  restraint  of  trade.  If  so, 
this  must  be  because  an  interference  with  trafficking  in  money, 
for  it  in  effect  merely  prevents  the  borrower  from  creating 
a  new  indebtedness  out  of  which  to  satisfy  the  old.  But  the 
note  without  conditions  would  have  accomplished  this,  and 
no  one  will  contend  that,  if  so  drawn,  it  would  have  been 
invalid.  There  is  no  limitation  in  respect  to  the  source  of 
the  money  if  not  paid  till  maturity.  The  stipulation  re- 
lates solely  to  the  exercise  of  the  option  to  pay  after  the 
lapse  of  one  year,  and  before  due.  But  if  a  note  payable  only 
at  the  end  of  10  years  after  date  is  not  in  restraint  of  trade 
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or  against  public  policy, — as  is  conceded, — ^upon  what  theory 
shall  a  stipulation  permitting  payment  within  that  period 
upon  certain  specified  conditions  to  be  so  adjudged  ?  None 
save  that  such  conditions  are  to  be  condemned.  But  there  is 
nothing  objectionable  in  a  pledge  to  pay  only  from  a  special 
fund  or  a  particular  estate,  and  such  a  promise  will  be  en- 
forced. Des  Moines  County  v.  Hinhley,  62  Iowa,  637 ;  Keh 
sey  V.  Chamberlain,  47  Mich.  241  (10  N.  W.  Rep.  355). 
How,  then,  can  it  be  said  that  a  promise  not  to  pay  from  cer- 
tain moneys  or  properties  within  a  named  period  is  illegal  ? 
The  nature  of  the  defendant's  business  would  seem  to  require 
it  to  keep  the  money  intrusted  to  its  care  invested  so  as  to 
return  a  fair  income,  and,  evidently  in  return  for  its  conces- 
sicm  in  the  way  of  receiving  payment  at  any  time  notwith- 
standing the  expense  of  making  the  loan,  the  decedent  stipu- 
lated to  make  such  payment  only  from  his  property  and  in- 
come in  reduction  of  his  debt  burden,  and  possibly  to  pay  a 
somewhat  higher  rate  of  interest  Without  the  limitation 
the  duration  of  the  loan  would  depend  solely  on  the  ability 
of  the  borrower  to  obtain  cheaper  money.  With  it  the  likeli- 
hood of  its  retention  depended  upon  other  contingencies ;  i.  e. 
his  wish  and  his  ability  to  pay  from  his  own  means.  In  other 
words,  the  parties  chose  to  contract  with  reference  to  their 
situation,  as  they  had  the  perfect  right  to  da  If  the  debtor 
could  secure  a  lower  rate  of  interest  by  agreeing  not  to  exer- 
cise the  option  of  paying  before  maturity  save  from  monej 
not  borrowed,  we  know  of  no  reason  for  depriving  him  of  the 
opportunity.  The  note  would  have  been  valid  without  the 
option.  It  is  valid  with  an  option  depending  on  any  con- 
dition not  immoral  or  opposed  to  public  policy.  This 
2  was  neither.     The  record  is  such  that  we  cannot  in- 

terfere with  the  finding  of  the  trial  judge  that  dece- 
dent was  advised  of  the  contents  of  the  note  when  he  signed 
it  If  not  read  over,  the  omission  did  not  result  from  in- 
ability to  read,  or  any  inducement  not  to  read  held  out  by  the 
agent    Bonnat  Co.  v.  Nevrman,  108  Iowa,  158. — ^Affirmed. 


\ 
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Maby  a.  McMoebow  Duffy^  Appellant,  v.  J.  E.  Duffy, 
Administrator  of  the  Estate  of  Henby  V.  Duffy,  De- 
ceased. 

Bastards:  becognition:  Evidence.  Code,  section  3385,  provides  that 
illegitimate  children  shall  inherit  from  their  father  when  the 
paternity  is  proved  during  his  life  or  they  have  been  recognized 
by  him,  such  recognition  to  be  general  and  notorious  or  else  in 
writing.    Plaintiff  and  decedent  had  illicit  relations,  and  on  thd 

1  former's  becoming  pregnant,  the  latter  took  her  to  a  distant 
city,  secured  a  room  for  her,  Introducing  her  to  the  landlord 
and  his  wife  as  his  wife,  and  during  her  stay  there  roomed  with 
the  plaintiff  twice,  treated  her  as  his  wife,  and  furnished  her 
money  in  anticipation  of  the  birth  of  the  child.    Decedent  wrote 

3  to  plaintiff  that  his  counsel  had  advised  him  that  she  couldT 
bring  suit  for  damages,  and  that  was  all  she  could  do,  even  if 
he  were  not  married.  He  further  advised  her  to  drop  the  mat- 
ter, as  suit  would  have  to  be  brought  in  their  home  city.  Prior 
to  the  child's  birth,  decedent  died.  Held,  that  decedent  did  not, 
generally  and  notoriously,  or  in  writing,  recognize  the  child  as 
his,  entitling  it  to  a  distributive  share  in  tHe  estate. 

Probate  Jurisdiction:  order  to  pay  distributive  share.  Under 
Code,  sections  225,  3261,  3265,  declaring  jurisdiction  for  the  dis- 
tribution of  estates  to  be  exclusively  in  the  probate  court,  an 

2  action  brought  by  a  widow  for  an  order  upon  deceased  hus- 
band's administrator  to  pay  her  distributive  share  of  the 
assets  of  the  estate  is  properly  placed  on  the  probate  docket 

Tri^vl  by  jury.    An  application  for  an  order  on  an  administrator 
2    as  to  the  distribution  of  an  estate  is  not  triable  by  jury. 

Appeal  from  Allamakee  District  Court, — Hon.  A.  N.  Hob- 

soNj  Judge. 

Feiday,  Octobeb  11,  1901. 

Plaintiff  stat-es  as  her  cause  of  action,  in  substance, 
as  follows :  That  J.  E.  Duffy  is  administrator  of  the  estate 
of  Henry  V.  Duffy,  deceased,  who  died  intestate  April  27, 
1897;  that  plaintiff  was  the  lawful  wife  of  said  Henry  V- 

Duffy  at  the  time  of  his  death,  and  is  now  his  lawful 
1  widow ;  that  as  the  result  of  said  marriage  there  was 

bom  to  them  on  the  eleventh  day  of  June,  1897,  a 
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daughter,  Alary  Elizabeth  Duffy ;  that  said  child  died  on  the 
fourth  day  of  July,  1897,  and  that  plaintiff  is  the  admini- 
stTator  of  her  estate,  and  that  the  child  and  plaintiff  were  the 
only  surviving  heirs  at  law  of  said  Henry  V.  Duffy,  de- 
ceased; that  said  Henry  V.  Duffy,  deceased,  at  the  time  of 
his  death,  was  possessed  of  certain  life  insurance  amounting 
to  $5,000  in  the  several  companies  named;  that  plaintiff 
claims  all  of  said  life  insurance  as  widow  of  said  Henry  V. 
Duffy,  and  as  mother  and  heir  at  law  of  said  child,  deceased, 
and  any  other  property  of  which  said  Henry  V.  Duffy  died 
seised.  Plaintiff  prays  for  an  order  on  the  defendant  admin- 
istrator that  he  pay  to  her  the  proceeds  of  said  policies  of 
life  insurance  and  her  distributive  share  in  the  real  and  per- 
sonal property  of  said  Henrj'  V.  Duffy,  deceased,  as  widow, 
and  the  distributive  share  inherited  by  said  child.  On  mo- 
tion of  the  defendant  the  case  was  transferred  from  the  law 
to  the  probate  docket  of  said  court,  and  thereafter  the  defend- 
ant answered,  denying  that  plaintiff  was  ever  married  to,  or 
is  the  widow  of,  Henry  V.  Duffy,  deceased,  and  denying 
that  Mary  Elizabeth  Duffy  or  the  plaintiff  is  the  heir  of 
Henry  V.  Duffy,  deceased.  When  the  case  was  called  for 
trial  the  plaintiff  demanded  a  jury,  which  was  refused,  the 
court  holding  that  the  cause  was  "triable  upon  errors,  and 
not  as  an  equity  action ;"  and  upon  trial  had  to  the  court  the 
court  adjudged  "that  the  plaintiff  was  never  married  to 
Henry  V.  Duffy,  deceased ;  that  she  is  not  the  widow  of  said 
decedent;"  and  further  adjudged  "that  the  decedent  never 
recognized  the  child  Mary  Elizabeth  as  is  required  by  law, 
and  that  said  child  is  not  entitled  to  any  part  of  said  dece- 
dent's estate."  Plaintiff's  petition  was  dismissed,  and  she 
appeals. — Affirmed, 

J,  P.  Conway  and  Boisford,  Healy  &  Healy  for  appel- 
lant 

e7.  H.  Tremin,  D.  J.  Murphy,  and  fl".  H.  Stilwell  for 
appellee. 
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Given,  C.  J. — ^I.    Appellant's  first  complaint  is  against 

the  ruling  of  the  court  sustaining  the  motion  to  transfer  the 

case  and  refusing  her  trial  by  jury.    Plaintiff  does  not  ask  a 

money  judgment,  hut  an  order  upon  the  defendant 

2  administrator  as  to  the  distribution  of  the  assets  of 
the    estate.      If    the    court    had    found    for    the 

plaintiff  as  to  the  proceeds  of  the  life  insurance  or  other 
assets  either  as  widow  or  as  heir  at  law  of  the  deceased  child, 
it  could  only  have  made  an  order  as  to  the  distribution  to  be 
made.  Jurisdiction  to  do  this  is  exclusively  in  the  probate 
court  Code,  sections  225,  3261,  3265.  See,  also,  Hutton  v. 
Laws,  65  Iowa,  710,  and  Reed  v.  Lane,  96  Iowa,  454.  At 
common  law  issues  of  fact  in  proceedings  in  probate 
were  not  triable  by  jury,  and  in  Gilruih  v,  Gilr^th,  40  Iowa, 
346,  it  was  held  that  a  trial  by  jury  could  only  be  demanded 
in  cases  in  probate  in  which  it  was  expressly  allowed  by 
statute.  Our  statute  only  provides  for  jury  trials  in  probate 
proceedings  in  cases  of  contested  wills  and  the  allowance  of 
claims  against  the  estate.  This  is  neither  a  contest  of  a  will 
nor  a  dispute  as  to  a  claim  against  the  estate,  but  an  appli- 
cation for  an  order  as  to  the  distribution  of  the  estate,  as  to 
which  no  provision  is  made  for  trial  by  jury.  There  was 
no  error  in  transferring  the  cause  nor  in  refusing  a  jury 
trial. 

II.     Appellant  makes  no  complaint  in  argument  of  the 

finding  "that  the  plaintiff  was  never  married  to  H.  V.  Duffy, 

deceased,  and  that  she  is  not  the  widow  of  said  decedent," 

but  insists  that  the  court  erred  in  finding  "that  the 

3  said  decedent  never  recognized  the  child  Mary  Eliza- 
beth as  required  by  law,  and  that  said  child  is  not 

entitled  to  any  part  of  said  decedent's  estate."  If  the  plaintiff 
was  unmarried,  her  child  was  illegitimate,  and  as  to  sueli 
children  it  is  provided,  in  section  3385  of  the  Code,  that 
*^they  shall  inherit  from  the  father  when  the  paternity  is 
proven  during  his  life,  or  they  have  been  recognized  by  him 
as  his  children ;  but  such  recognition  must  have  been  general 
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and  notorious,  or  else  in  writing."  Appellant  contends  that 
the  evidence  not  only  shows  notorious  and  general  recogni- 
tion, but  also  recognition  in  writing.  The  facts  are  as  fol- 
lows: During  and  prior  to  the  year  1896,  Henry  V.  Duffy, 
an  unmarried  man,  then  aged  about  33  years,  was  a  member 
of  a  firm  engaged  in  mercantile  business  at  Waukon,  Iowa, 
and  plaintiff,  an  unmarried  woman  about  the  same  age,  was 
employed  in  the  store  as  a  clerk.  These  persons  became  in- 
timate, and  had  illicit  relations,  which  caused  the  plaintiff 
to  become  pregnant.  In  December,  1896,  she  went  to  Min- 
neapolis, where  she  remained  with  her  sister  imtil  February, 
1897.  On  February  17,  1897,  she  met  Henry  V.  Duffy  in 
Chicago,  and  he  secured  a  single  room,  with  one  bed,  in  a 
'boarding  house,  for  her,  and  paid  $8  in  advance  on  account 
of  her  board  and  lodging.  He  gave  his  name  to 
the  man  and  woman  keeping  the  boarding  house  as 
McMorrow,  and  introduced  the  plaintiff  to  them  as 
his  wife.  The  plaintiff  remained  there  for  some 
time  after  the  birth  of  her  child,  June  11,  1897,. 
for  a  time  paying  her  bills  with  money  furnished  by 
him.  During  her  stay,  and  prior  to  his  death,  April  27, 
1897,  he  visited  and  roamed  with  the  plaintiff  twice,  and  on 
each  occasion  represented  and  treated  her  as  his  wife.  At 
these  times  the  condition  of  the  plaintiff  was  apparent,  and 
on  one  occasion  he  saw  her  making  infant's  clothing,  for  the 
purchase  of  which  he  had  furnished  the  money,  in  anticipa- 
tion of  the  birth  of  the  child.  Soon  after  the  birth  of  the 
child  it  was  christened  Mary  Elizabeth  Duffy  by  Father 
Hcssen,  and  taken  by  him  and  a  policeman  to  St.  Vincent's 
Infant  Asylum,  where  it  was  kept  and  cared  for  by  the  sisters 
in  charge  until  its  death,  July  4,  1897.  It  cannot  be  doubted 
that  Henry  V.  Duffy  recognized  that  he  was  the  father  of 
this  child,  but  the  inquiry  remains  whether  that  recognition 
was  "general  and  notorious  or  else  in  writing."  It  will  be 
observed  that  Duffy  died  prior  to  the  birth  of  the  diild. 
Appellant  argues  that  there  may  be  general  and  notorious 
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recognition  before  the  birth  of  the  child,  but,  as  appellee 
makes  no  question  as  to  this,  it  requires  no  further  notice. 

The  recognition  must  be  "general  and  notorious/'  and  we 
first  inquire  whether  Henry  V.  Duffy  so  recognized  this  child 
as  his.  "General.  (1)  Whole;  total;  that  which  compre- 
hends or  relates  to  all  or  the  chief  part;  opposed  to  a  par- 
ticular object  or  relation;  the  public;  the  interest  of  the 
whole ;  vulgar.  In  general,  in  the  main ;  for  the  most  part. ; 
not  always  or  universal."  "Notorious.  Grenerally  known 
and  talked  of  by  the  public ;  universally  believed  to  be  true ; 
manifest  to  the  world;  evident;  usually  known  to  disad- 
vantage." Webster's  Dictionary.  It  is  apparently  beyond 
question  that  plaintiff  and  Henry  V.  Duffy  during  his  life 
endeavored  most  strenuously  not  only  to  conceal  from  the 
public  and  their  relatives  and  acquaintances  the  fact  that 
he  was  the  father  of  the  child,  but  also  the  fact  that  a  child 
v/as  to  be  Bom  to  her. 

It  may  be  said  that  he  acknowledged  by  his  acts  to  tho 
man  and  wife  who  kept  the  boarding  house  that  he  was  father 
of  the  cliild  of  which  the  plaintiff  was  pregnant,  but  thi3 
v;as  not  a  general  and  notorious  recognition,  but  made  with 
an  effort  at  concealment  rather  than  publicity.  This  recog- 
nition was  to  strangers  in  a  large  city  distant  from  their 
Iowa  home.  They  had  gone  there  to  conceal,  rather  than 
to  make  general  and  notorious  recognition  of,  the  facts.  It 
docs  not  appear  that  Duffy  ever  recognized  the  child  as  his 
to  any  other  person.  While  it  may  be  said  that  to  these  per- 
sons he  recognized  the  child  as  his,  this  cannot  be  said  to  have 
been  a  general  and  notorious  recognition,  within  the  meaning 
of  the  statute.  At  a  date  that  does  not  appear,  but  evidently 
after  his  last  visit,  and  shortly  prior  to  his  death,  Henry  V. 
Duffy  wrote  a  lengthy  letter  to  the  plaintiff,  and  this  is  relied 
upon  as  showing  recognition  in  writing.  The  letter  is  too 
lengthy  to  be  set  out  in  full,  but  we  have  examined  it  with 
much  care,  and  do  not  find  that  it  refers  to  the  fact  of  her 
pr^nancy  nor  to  the  child.    He  writes  that  he  took  advice 
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of  counsel,  and  was  told  that  she  could  bring  suit  for  dam- 
ages, and  in  all  probability  would  win,  and  that  that  was 
all  she  could  do  under  the  circumstances,  "even  if  I  were  not 
married."  He  speaks  of  this  suit  as  having  to  be  brought 
in  their  home  county,  and  the  effect  it  would  have  upon  both 
of  them  and  advises  her  to  drop  the  matter.  All  that  is  said 
about  bringing  a  suit  for  damages  may  relate  to  an  action 
for  seduction  or  for  breach  of  marriage  contract,  and,  as  wo 
have  said,  it  nowhere  recognizes  the  child  of  which  plaintiff 
was  then  pregnant  as  his  child.  It  was  not  proven  during 
the  life  of  Henry  V.  Duffy  that  he  was  the  father  of  this 
child,  and,  under  the  evidence,  we  cannot  say  that  the  court 
erred  in  finding  that  he  had  not  generally  and  notoriously 
or  in  writing  recognized  the  child  as  his. 

It  follows  from  these  conclusions  that  the  judgment  of  the 
district  court  should  be  affiemed. 


Iowa  City,  Appellee,  v.  Frank  McInnerny,  Appellant. 

-   --^  Ordinances:    closing  saloon  on  bxection  day.    Under  Code,  section 

ei29  229'  2445,  empowering  cities  and  towns  to  adopt  rules  and  ordinances 

Hi  ^  'or  further  regulating  and  controlling  the  liquor  traffic  for  the 

hm  SS  ^    preservation  of  peaoe  and  good  order,  and  section  680,  authoriz- 

Iii4    580  ing  cities  to  pass  ordinances  for  the  public  safety,  to  preserve 

^^    ^^.  the  health,  promote  prosperity,  and  improve  the  morals,  order, 

ll4~685j  comfort,  and  convenience  of  the  public,  a  city  council  may  pass 

^^    ^  ordinances,  not  in  conflict  with  the  state  law,  regulating  the 

closing  of  saloons  on  election  day. 

Conflict  with  state  law.  Code,  section  2445,  authorizes  cities  anCt 
towns  to  adopt  rules  and  ordinanoes  for  further  regulating  and 
controlling  the  liquor  traffic,  not  in  conflict  with  the  provision^ 
of  the  chapter;  and  section  2448,  subdivision  9,  in  the  same 
chapter,  prohibits  a  saloon  from  opening  on  any  election  day. 
2  The  penalties  provided  by  statute  for  violation  of  the  liquor 
law  are  prosecutions,  either  civil  or  criminal,  for  keeping  a 
nuisance,  or  for  unlawful  sales,  or  the  liquors  may  be  confis- 
cated.   Held,  that  a  city  ordinance  which  prohibited  the  open- 
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ing  of  a  saloon  on  election  days,  and  prescribed  a  fine  not  ex- 
ceeding 150  for  its  violation,  was  in  conflict  with  the  state  laws 
and  inyalid. 

Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wadb^ 

Judge. 

Feiday,  October^  11,  1901. 

Defendant  was  accused  of  keeping  his  saloon  open  on 
election  day,  contrary  to  the  provisions  of  an  ordinance  of 
plaintiff  city.  On  appeal  to  the  district  court  he  was  con- 
victed, and  appeals  to  this  court — Reversed. 

Ranch  &  Bradley  for  appellant. 

W.  H,  Bailey  for  appellee. 

Deemer^  J. — The  provisions  of  the  "mulct  law^'  are 
pretty  generally  understood,  and  need  not  be  referred  to 
further  than  is  necessary  to  understand  the  exact  point 
made  in  the  case.  Seiction  2447  of  the  Code  provides: 
''Effect  of  Payment.  Nothing  in  this  chapter  so  far  as  it 
relates  to  the  mulct  tax  shall  be  in  any  way  construed  to 
mean  that  the  business  of  selling  intoxicating  liquors  is  in 
any  way  legalized  nor  is  it  licensed.  Nor  shall  the  assess- 
ment or  payment  of  any  tax  for  the  sale  of  liquors  as  afore- 
said protect  the  wrong-doer  from  any  penalty  now  provided 
by  law,  except  as  provided  in  the  next  section."  Section 
2448  gives  all  of  the  exceptions  which  the  person  who  is  sell- 
ing intoxicating  liquors  must  observe  before  he  is  protected 
from  the  penalties  of  the  prohibitory  law.  One  of  these  ex- 
ceptions is  given  in  subdivision  9,  and  is  as  follows:  "(9) 
Opening  and  Closing.  The  place  shall  not  be  open  nor  any 
sales  made  earlier  than  5  a.  m.  or  later  than  10  p.  m.  on  any 
day.  It  shall  not  be  open  at  all  nor  shall  any  sales  be  made 
on  the  first  day  of  the  week,  commonly  called  Sunday,  nor 

any  election  day  or  legal  holiday,  nor  on  the  evenings 
1  of  such  days."    Section  2455  reads  as  follows:    "For 

the  purpose  of  protecting  the  properties  of  munioi- 
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palities  and  its  inhabitants,  and  of  preserving  peace  and 
gc»od  order  therein,  cities  and  towns  and  cities  acting  nnder 
special  charters  have  power  to  levy  and  collect  additional 
taxee,  and  to  adopt  from  time  to  time  rules  and  ordinances 
for  further  regulating  and  controlling  such  traffic,  not  in 
conflict  with  the  provisions  of  this  chapter."  The  ordinance 
adopted  by  the  city  under  the  provisions  of  section  2455  im- 
poses an  additional  tax  of  $400  upon  every  person  engaged 
in  the  business  of  selling  intoxicating  liquors,  provides  for 
its  certification,  and  contains  certain  regulations  regarding 
the  conduct  of  the  traffic  which  are  practically  the  same  as 
those  found  in  section  2448  of  the  Ck)de ;  among  others  being 
this:  that  the  place  shall  not  be  kept  open,  nor  shall  any 
sales  be  made,  on  election  day.  A  penalty  or  fine  of  not  ex- 
ceeding $50  or  less  than  $10  and  the  costs  of  prosecution  is 
imposed  for  violating  any  of  the  provisions  of  the  ordinance. 
The  defendant  was  accused  of  keeping  his  saloon  open  and 
making  sales  on  an  election  day.  The  evidence  clearly  es- 
tablishes the  facts  charged,  but  it  is  claimed  that  the  ordi- 
nance is  invalid,  and  that  the  charge  is  bad  for  duplicity. 
The  alleged  invalidity  consists,  as  we  understand  it,  in  want 
of  authority  on  the  part  of  the  city  to  pass  the  ordinance ;  con- 
flict between  the  ordinance  and  statutes;  that  the  penalty  for 
violation  is  less  than  that  prescribed  by  the  state  law,  and  for 
the  further  reason  that  the  ordinance  is,  in  effect,  a  license 
law,  unauthorized  by  our  statutes.  While  the  statute  in  express 
terms  says  that  the  business  of  selling  intoxicating  liquors 
is  not  legalized,  etc,  yet  we  have  squarely  held  that  a  person 
operating  under  the  mulct  law  is  engaged  in  a  lawful  occu- 
pation. McKeever  v,  Beacom,  101  Iowa,  173.  If  that  be 
true,  then  the  city,  in  enacting  the  ordinance,  was  not  at- 
tempting to  regulate  an  act  prohibited  by  statute.  It  will 
hardly  be  contended  that  an  ordinance  requiring  saloon 
keepers  to  keep  their  buildings  closed  and  to  refrain  from 
selling  liquors  on  Sundays,  election  days,  and  holidays  does 
not  tend  to  preserve  the  peace  and  good  order  of  the  in- 
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habitants  of  the  municipality.  This  point  is  so  plain  that 
"we  do  not  deem  it  necessary  to  cite  any  authorities  in  its 
support.  Recognizing  the  doctrine  that  a  municipal  cor- 
poration has  such  powers,  and  such  only,  as  are  expressly 
granted  to  it  by  the  legislature,  or  such  as  may  be  fairly  and 
reasonably  implied!  from  those  granted,  we  turn  to  the  stat- 
utes to  discover,  if  we  may,  the  authority  for  the  ordinance 
in  question.  Section  680  of  the  Code  provides,  in  substance, 
that  cities  have  power  to  pass  ordinances  not  inconsistent 
with  the  laws  of  the  state,  to  provide  for  the  safety,  preserve 
the  health,  promote  the  prosperity,  improve  the  morals, 
order,  comfort,  and  convenience,  etc,  and  to  enforce  obedi- 
ence by  fine  not  exceeding  $100.  We  have  already  quoted 
section  2455,  found  in  the  mulct  law,  giving  them  author- 
ity to  adopt  rules  and  ordinances  for  regulating  and;  control- 
ling the  liquor  traffic.  Surely  the  city  council  of  the  plain- 
tiff ci.y  had  authority  to  pass  the  ordinance  in  question, 
unless  it  be  inconsistent  with  the  laws  of  the  state 
or  in  conflict  with  the  provisions  of  the  mulct  law. 
There  is  no  direct  penalty  imposed  by  statute  for  the  mere 
act  of  keeping  a  saloon  open  on  election  day.  If  one 
should  do  so,  he  would  lose  the  benefits  of  the  bar  to  pro- 
ceedings for  the  sale  of  liquors,  but  would  not  be  punished, 
except  indirectly  for  keeping  his  place  open  on  a  particular 
day.  We  have  seen  that  the  mulct  law  legalizes  sales  of 
liquor  in  particular  places  and  under  certain  conditions. 
Where  thus  legalized,  municipalities  certainly  have  the 
right,  under  either  of  tlie  statutes  cited,  to  pass  ordinances 
for  the  regulation  of  saloons,  and  to  preserve  the  public  peace 
and  the  good  order  of  society.  Were  the  act  of  keeping  the 
saloon  open  on  election  day  directly  prohibited  by  the  state 
law,  this  would  not  of  itself  prevent  the  municipality  from 
prescribing  a  punishment  for  the  same  oirense.     Town  of 

Bloomfield  v.  Trimble,  54  Iowa,  399.  But  it  is  said 
2  that  the  ordinance  is  inconsistent  with  and  conflicts 

with  the  state  law,  and)  reliance  is  placed  on  a  num- 
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ber  of  cases,  to  some  of  which  we  will  call  attention  during 
the  course  of  the  opinion.  Under  the  general  welfare  clause 
of  the  statute  it  is  undoubtedly  competent  for  a  municipality 
to  fix  the  time  and  hours  during  which  business  houses  may 
be  kept  open,  and  to  fix  a  penalty  for  disobedience.  Dillon 
Municipal  Corporations  (4th  ed.)  section  397,  and  cases 
cited.  But  it  is  said  that  the  regulation  in  this  case  is  in 
conflict  with  and  inconsistent  with  the  general  laws  of  the 
state.  The  proper  solution  of  this  question  demands  a 
little  closer  analysis  of  two  of  the  sections  of  the  Code  hither- 
to quotedl  But  for  section  2466,  it  would  hardly  be  claimed 
that  the  city  council  had  power  to  regulate  the  closing  of 
saloons.  Where  the  mulct  law  is  not  in  operation,  muni- 
cipal corporations  have  no  power,  under  the  general  wel- 
fare section  (680),  to  regulate  the  closing  of  saloons.  Pro- 
hibition is  still  the  rule  in  this  state,  and  it  is  only  in  cities 
which  have  complied  with  the  provisions  of  the  mulct  law 
that  councils  have  power  to  pass  rules  and  ordinances  regu- 
lating saloons.  Looking  to  section  2455  as  the  source  of 
the  city's  power,  we  find  that  the  statute  itself  requires  the 
closing  of  saloons  on  election  days,  so  that  an  ordinance  re- 
quiring the  same  thing  would  not  be  a  further  regulation^ 
Moreover,  for  breach  of  the  conditions  imposed  by  statute 
the  offender  became  liable  to  all  the  penalties  of  the  pro- 
hibitory liquor  law;  that  is  to  say,  he  could  be  prosecuted 
either  civilly  or  criminally  for  keeping  a  nuisance,  could 
be  prosecuted  for  unlawful  sales  or  could  have  his 
liquors  confiscated.  Under  the  ordinance  for  doing 
the  same  thing  he  would  be  punished  by  fine  alone,, 
and  this  could  not  exceed  $50.  In  Foster  v.  Brown, 
55  Iowa,  686,  it  appeared  that  the  city  of  Knox- 
ville  had  authority  to  prohibit  the  sale  of  intoxi- 
cating liquors,  unless  such  prohibition  would  be  inconsist- 
ent with  the  laws  of  the  state  at  the  time  existing.  The  city 
passed  an  ordinance  prohibiting  the  sale  of  intoxicating 
liquors.     At  that  time  the  state  law  forbade  the  sale  of* 
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whisky,  and  the  question  arose,  was  the  ordinance  incon- 
sistent with  the  state  law  ?  Speaking  to  this  point,  the  court 
said,  in  effect,  that,  where  the  power  to  punish  acts  made 
criminal  by  the  laws  of  the  state  is  unqualified,  no  question 
of  inconsistency  can  arise.  But  that,  diflBculty  arose  when 
the  court  was  asked  to  determine  whether  it  would  be  in- 
consistent for  the  city  to  exercise  the  power  of  punishing 
acts  made  criminal  by  the  laws  of  the  state.  Further  the 
court  said  in  that  case :  "We  cannot  presume  that  the  state 
is  not  fully  competent  to  enforce  its  criminal  laws.  If  so, 
it  does  not  need  the  aid  of  municipal  ordinances.  On  the 
other  hand,  the  attempt  of  the  city  to  take  jurisdiction  of 
criminal  offenses,  and  punish  by  different  penalties  from 
those  adopted  by  the  state,  might  easily  have  the  effect  to 
impair  the  administration  of  criminal  justice."  There  is 
no  essential  difference,  we  take  it,  between  the  words  "con- 
flict'' and  "inconsistent,"  and,  following  the  rule  of  that 
case,  it  would  seem  that  there  is  a  conflict  between  the  ordi- 
nance and  the  statute.  See,  also,  City  of  Chariton  v.  Bar- 
ber, 54  Iowa,  360;  City  of  Mt,  Pleasant  v.  Breeze,  11 
Iowa,  399.  These  cases  are  all  distinguishable  from  the 
Bloomfield  Case,  supra,  on  the  ground  that  in  the  latter 
there  was  no  express  authority  conferred  to  punish  a  per- 
son for  drunkenness,  nor  was  drunkenness  prohibited.  The 
holding  there  was  that  under  the  general  welfare  clause  the 
town  might  declare  drunkenness  an  offense,  and  punish  any 
one  violating  the  ordinance.  In  the  case  at  bar  the  ordi- 
nance did  not  further  regulate  and  control  the  liquor  traffic. 
It  simply  reiteratedi  the  conditions  of  the  mulct  law,  and 
made  violation  of  any  of  the  provisions  an  offense  punish- 
able by  fine,  as  before  stated.  This  fine  was  very  much  less 
than  that  imposed  by  the  statutes  of  the  state,  and  the  en- 
forcement of  the  ordinance  would,  no  doubt,  have  a  tendency 
to  impair  the  administration  of  criminal  justice.  The  rule 
and  ordinances  referred  to  in  the  statute  are  additional  to 
those  imposed  by  statute,  and  an  attempt  at  making  breach 
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of  the  condition  of  the  mulct  law  an  offense  against  the  mu- 
nicipality is  in  conflict  with  the  provisions  of  the  chapter. 
We  really  have  no  occasion  to  go  into  the  vexed'  question 
of  the  power  of  a  city  to  punish  acts  already  made  crim- 
inal by  the  laws  of  the  state.  It  is  enough  to  say  that  mu- 
nicipalities, as  a  general  rule,  gain  their  power  and  authori- 
ity  from  the  legislature,  and  in  passing  their  ordinances 
are,  in  effect,  enacting  special  laws,  which,  to  a  great  de- 
gree, supersede  the  general  law  within  the  territorial  limits 
of  the  corporation.  Surely,  then,  an  ordinance  covering  a 
subject  already  fully  covered  by  an  act  of  the  legislature  is 
in  conflict  therewith.  See  Village  of  St,  Johnsbury  v. 
Thompson,  59  Vt.  300  (9  Atl.  Rep.  571,  59  Am.  Eep.  731). 
We  have  already  referred  to  and  attempted  to  distinguish 
the  Bloomfield  Case,  and  neei  say  no  more  about  it  in  this 
connection. 

Our  conclusion  is  that  the  ordinance  is  not  for  further 
regulating  and  controlling  the  liquor  traflSc,  and  that  it  is 
in  conflict  with  the  provisions  of  the  chapter  known  as  the 
^'Mulct  Law,"  and  cannot  be  sustained*  The  judgment  is 
therefore  bevebsed. 


^ 

}^|  1^  ^  Ora  Shook  v.  Jacob  Shook  et  ah.  Appellant. 
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5??   S?i  Divorce:     cruel  and  inhuman  treatment:     Evidence.    Defendant 

in  a  divorce  suit,  who  was  56  years  old,  accused  his  wife.  25 
years  of  age,  of  unchastity  before  marriage,  and  denounced  hef 
repeatedly  as  a  "bitch"  and  "whore,"  and  charged  her  with 
designs  on  his  life.  He  also  chided  her  for  her  extravagance, 
compared  her  with  his  first  wife;  would  leave  her,  and  sleep  at 
the  neighbors*  houses,  without  telling  her  of  his  whereabouts; 
and  later  told  her  he  would  never  live  with  her  again  as  her  hus- 
band. Held,  that  a  decree  for  plaintiff  on  the  ground  that  de- 
fendant's conduct  was  such  as  would  tend  to  break  down  her 
nervous  system  and  permanently  impair  her  health  would  nov 
be  disturbed. 
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Appeal  from  Davis  District  Court. — Hon.  F.  W.  Eichel- 

BERGEB,  Judge. 

Saturday,  October  12,  1901. 

Action  for  divorce.  Decree  for  plaintiff.  Defendant 
appeals. — Affirmed. 

Smoot,  Mudd  &  Wagner  and  McNett  &  Tisdale  for 
appellant. 

H.  C.  Traverse  and  H.  C.  Taylor  for  appellee. 

Ladd^  J. — The  parties  married  at  leisure  and  re- 
pented in  haste.  The  defendant  was  a  widower  of  56  years, 
when  married  in  June  1898,  and  of  avoirdupois  105 
pounds; -the  plaintiff  was  36  years  his  junior — 20  years 
old — at  that  time,  and  50  pounds  heavier.  They  had  courted 
4  years,  but  lived  together  as  husband  and  wife  less  than 
6  months.  He;ha<i  460  acres  of  unincumbered  land;  she 
had  youth,  and,  it  is  said,  beauty  as  well.  He  was  indus- 
trious, but  unlearned ;  she  could  read  and  sing.  Both  were 
accomplished  in  this:  they  knew  how  to  work.  Though 
reared  in  town,  she  accommodated  herself  to  the  new  situa- 
tion on  a  farm  five  miles  in  the  country,  where  he  had  lived 
50  years.  Not  a  day  was  lost  after  the  wedddng,  and  every- 
thing went  tolerably  well  until  he  undertook  to  open  the 
book  of  her  past  life  at  the  wrong  page.  True,  he  had  trans- 
ferred 320  acres  of  his  land  to  his  son  in  September,  the 
deed  to  which  she  had  willingly  signed,  though  under  the 
supposition  that  but  160  acres  were  included.  This  was  on 
the  pretext  of  buying  a  place  and  residing  in  town,  aban- 
doned) as  soon  as  the  deed  was  safely  delivered.  Yet  he 
had  already  inflicted  the  petty  punishment  of  turning  her 
riding  pony  to  pasture  puxposely  to  deprive  her  of  its  use, 
arid,  rather  than  stop  a  team  from  work,  had  allowed  her  to 
undertake   a  10-mile   journey  on   foot  to  Bloomfield   and 
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return,  and  then  cursed  the  neighbor  who  was  kind  enough 
to  invite  her  to  ride,  and  her  for  accepting  the  invitation. 
So,  too,  had  he  twitted,  her,  without  the  slightest  cause,  of 
going  to  town  to  meet  traveling  men,  rather  than  to  pur- 
chase necessaries.  But  he  had  been  generous  in  that  he  had 
bought  screens  for  part  of  the  porch, — a  thing,  as  he  re- 
marked, never  thought  of  by  his  first  wife;  and  had  talked 
about  buying  furniture, — even  reached  the  point  where  she 
had  blacked  his  boots  preparatory  to  starting  for  the  store. 
Indeed,  that  extravagance  would  never  have  been  obvi- 
ated had  he  not  bethought  himself  of  the  vile 
slander  that  she  had  admitted  to  his  daughter-in- 
law  that  when  at  Cedar  Rapids  shortly  before  their 
marriage,  she  had  slept  with  her  sister's  husband.  Of 
course,  this  topic  immediately  superseded  the  purchase  of 
furniture.  The  malice  appeared  in  the  omission  of  the  por- 
tion of  the  story  relieving  it  of  any  imputation  of  immoral- 
ity. It  seems  the  sister's  husband,  who  was  a  traveling  man, 
had  returned  home  at  4  o'clock  in  the  morning,  and  slept 
in  his  clothes  on  the  outside  of  the  bedding  with  the  sister 
between  them ;  and  the  latter  had  joked  her  about  sleeping 
with  a  man.  But  the  daughter-in-law  and  defendant  insist 
she  omitted  the  explanation,  and  boasted  of  her  shame.  The 
story  is  improbable.  It  is  denied  by  plaintiflF  and  her  broth- 
er-in-law. Her  subsequent  conduct  refutes  it.  We  do  not 
believe  it.  He  admits  that  she  pouted  a  week,  and  refused 
to  sleep  Avith  him;  while  other  proof  shows  she  wept  bitter- 
Iv  over  the  false  accusation.  Whether  he  betook  himself 
to  the  woc<ls  for  his  meals  at  this  time  is  in  dispute.  Certain 
'it  is,  the  days  away  from  her  in  the  field  were  scarcely  long 
enough  for  him;  and  the  wife  he  claims  to  have  always 
addiissed  as  **darling,"  and  "every  bone  in  her  body"  to 
have  loved,  received  but  scant  attention.  With  such  a  com- 
panion well  might  she  sigh,  "Oh  it  is  so  lonesome  out  here  !'^ 
The  trouble  seemed  to  lie  in  the  very  peculiar  way  defend- 
ant had  in  manifesting  his  affections.     For  instance,  her 
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mother  invited  them  to  take  Christmas  dinner  in  town.  He 
flatly  refused,  on  the  ground  that  the  brother-in-law  would 
be  there,  though  entirely  without  information  on  this  point, 
which  was  untrue;  and  seized  the  first  opportunity  of  rcr 
peating  the  scandal  mentioned,  to  her  mother  and  brother. 
The  indignation  of  the  latter  was  only  suppressed  by  threats. 
The  answer  of  wife  and  mother  was  made  in  tears.  As  her 
brother  was  about  to  leave  for  the  army,  she  insisted  on  ac- 
cepting the  invitation,  although  forbidden,  and  left  Bloom- 
field  with  his  denunciations  as  'T[)itch"  and  "whore''  ringing 
in  her  ears.  He  lost  little  tim«  in  declaring,  with  simulated 
regret,  that  his  wife  had  abandoned  him.  But  she  came 
back  the  day  after  Christmas  and  found  her  trunk  packed. 
"VVTio  did  it  we  shall  not  stop  to  decide.  He  either  did  not 
notice  her,  or  merely  remarked,  "You  got  back,  did  you, 
Ora  ?"  to  which  he  insists  she  responded,  "Yes,  but  I  did  not 
come  to  stay."  Both  this  man  and  his  son's  wife  say  that 
she  repeatedly  announced  her  purpose  in  returning  was  to 
get  a  better  separation,  and  that  she  had  been  advised  that 
there  must  be  a  death  in  the  family  before  a  division  of  the 
property.  Indeed,  the  latter  insists  that  she  discussed  with 
.her  the  proposition  of  poisoning  her  husband,  and  the  ease 
of  such  a  death.  This  she  denies,  and  is  somewhat  cor- 
roborated by  her  mother  and  the  circumstances  proven.  Cer- 
tain it  is  that  he  attempted  no  reparation  or  apology  for  the 
attack  upon  his  wife's  honor,  and  offered  not  the  slightest 
inducement  to  the  continuance  of  their  relation  as  husband 
and  wife.  That  night  he  passed  at  a  neighbor's  house  leav- 
ing her  alone,  and  uninformed  as  to  his  whereabouts.  A 
few  days  later  her  mother  was  there,  and  he  claims  to  have 
overheard  a  conversation  between  them  when  they  supposed 
him  asleep,  concerning  a  woman's  attempt  to  poison  her 
paramour's  wife,  when  one  of  them  asked  if  the  woman  was 
related  to  Seymour.  The  response  was,  "Wake  up,  Sey- 
mour, and  take  your  medicine."  He  testifies  she  then 
added,     "I  wish  we  could  get  Jake  to  take  his  medicine;'* 
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and  she,  that  the  sentence  about  Seymour  was  a  saying  in 
the  community,  and  that,  noticing  him  asleep,  she  jokingly 
repeated  it,  with  his  namje  substituted  for  Se-ymour.  Frcnn 
-that  time  on  he  utterly  refused  to  eat  of  her  cooking,  and 
ceased  to  occupy  the  same  room.  He  actually  betook  him- 
self to  the  woods,  and  there  chopped  and  ate  food  of  his  own 
preparation.  Whether  he  really  feared  being  poisoned  is 
extremely  doubtful.  As  seen,  he  was  a  very  small  man,  and 
his  conduct  is  quite  as  consistent  with  the  design  to  get  him- 
self "shut  of  the  Blacks."  She  remained  about  three  weeks, 
during  which  time  he  refused  to  talk  with  her,  departing 
for  the  timber  at  the  break  of  day  and  returning  at  dark. 
But  he  found  time  to  have  inserted  in  the  local  paper  a 
notice  forbidding  any  one  to  furnish  her  goods  on  his  credit 
The  daughter-in-law  testified  that  separation  was  the  burden 
of  her  talk,  while  to  her  mother  she  seemed  to  be  in  deep 
distress.  Before  leaving  she  inquired  of  him  if  he  would 
live  with  her  any  longer,  and  was  answered,  with 
curses,  "I  will  never  live  with  you  again  as  husband,  and  if 
you  stay  here  I  will  get  rid  of  you  one  way  or  another."  He 
denies  this,  but  his  conduct  fully  confirms  her  story.  She 
left  January  16th,  but  returned  in  March,  as  she  says,  to  see 
if  they  could  not  make  up.  Others  declare  that  she  ad- 
mitted in  their  presence  it  was  to  procure  a  better  separation. 
Whatever  her  object,  it  was  not  gratified,  for  he  absolutely 
refused  to  see  her,  or  go  to  the  house  while  his  wife  ^vas 
there,  and,  after  repeated  efforts  to  secure  an  interview,  with- 
out avail,  she  departed  forever.  This  is  the  story,  with 
many  of  the  details  necessarily  omitted,  and  few  of  the  facts 
undisputed.  No  one  can  read  the  record  without  condenm- 
ing  much  of  defendant's  conduct  towards  his  wife,  a  mere 
girl,  as  reprehensible  in  the  extreme.  Much  of  it  w^as  the 
result  of  calculation,  deliberately  planned,  to  drive  her  from 
the  home  he  had  promised  her.  Nothing  could  have  been  more 
harassing  and  annoying  to  a  woman  of  average  sensibilities 
than  the  course  pursued.     The  court  was  certainly  justified 
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in  finding  his  treatment  cruel  and  inhuman.  But  was  it 
such  to  endanger  life  if  continued  ?  To  most  women  such 
a  life  would  have  been  utterly  intolerable.  True,  he  never 
undertook  to  beat  her, — possibly  because  too  little, — but  his 
methods  were  infinitely  more  exasperating  to  the  feelings 
of  a  sensitive  woman  than  physical  violence  could  have  been. 
Accused  of  unchastity  before  marriage,  and  suspected  there- 
of afterwards;  denounced  repeatedly  as  %itch'^  and  "whore," 
and  charged  with  designs  upon  his  life  with  mercenary  mo- 
tives ;  treated  as  an  intruder  and  outcast  in  the  home  he  had 
promised  her ;  chided  for  extravagance,  and  made  the  subject 
of  odious  comparisons,  these  are  some  of  the  things  which 
plaintiff  endured,  and  which  may  well  have  brought  about 
nervous  prostration  and  insomnia,  a  condition  which,  if  con- 
tinued any  considerable  length  of  time,  might,  according  to 
the  physician,  have  pyermanently  impaired  her  health  and  en- 
dangered her  life.  Possibly  her  affections  were  not  deeply 
involved.  Certainly  his  were  not.  But  she  was  a  woman,  not 
shown  to  have  been  hardened  to  endure  insult  and  n^lect,  nor 
to  have  been  without  the  sensibilities  peculiar  to  her  sex. 
That  such  treatment  would  have  a  strong  tendency  to  break 
do^vn  the  nervous  system  and  permanently  impair  the  health 
of  the  average  woman  cannot,  we  think,  be  doubted.  Whether 
it  had  the  effect  on  plaintiff,  the  trial  judge,  with  the  parties 
before  him,  had  a  much  better  opportunity  of  ascertaining 
than  have  we,  and  it  is  enough  here  to  say  that,  from  a  careful 
examination  of  the  record,  we  are  content  with  his  conclu- 
sion. The  amount  allowed  as  alimony  cannot,  under  the  cir- 
cumstances disclosed,  be  regarded  as  excessive. — ^Affikmei). 
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Harry  Galusha^  Treasurer  for  use  of  Jasper  County,  Iowa,      uJ  ^ 

V.  Matiiilbe  Wendt^  Executrix  of  the  estate  of  August     Iit    m 

Wendt.  deceased.  Appellant  ^ 
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Statutes:    betboactiveness:      Tax  collection.     Code,   section   1374,      iii  m 
in  effect  October  1,  1897,  and  providing  that  when  property      lii*  ^ 
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subject  to  taxation  is  withheld,  overlooked,  or  from  any  other 

1  reason  is  not  listed  or  assessed,  the  county  treasurer  shall  at 
any  time  within  five  years  demand  of  the  person  by  whom  it 

2  should  have  been  listed,  or  to  whom  it  should  have  been  as- 
sessed, the  amount  such  property  should  have  been  taxed,  and, 

4  on  failure  to  pay  the  same  within  a  certain  time,  shall  cause 
an  action  to  be  brought  therefor,  together  with  a  certain  pen- 
alty, being  remedial,  is  retroactive,  and  the  treasurer  may  there- 
for collect  taxes  on  property  omitted  from  assessment  for  the 
years  1895,  1896,  and  1897,  previous  to  the  passage  of  the  act 

Same.    The  statute  applies  to  taxes  due  when  it  took  effect. 
5 

CONSTITUTIONALITY.    That  a  statute  is  retroactive  does  not  make  it 

3  unconstitutional  save  so  far  as  it  impairs  contractual  or  vested 

4  rights. 

Same.    The  procedure  authorized  by  such  provision  is  not  unconsti- 
10    tutional,  as  in  violation  of  the  principle  of  uniformity  of  taxa- 
tion. 

Same.    That  the  penalty  provided  may  not  be  enforced  retrospect- 
12    ively  does  not  render  the  whole  statute  unconstitutional. 

Penalty:     How  far  enforceable.    The  penalty  authorized  by  such 
12    provision  cannot  be  enforced  as  to  taxes  which  should  have 
been  assessed  prior  to  the  taking  effect  of  the  present  Code. 

Sam^.    Interest  is  such  a  penalty. 
12 

Same,    If  the  estate  owed  nothing  for  taxes  when  the  statute  took 

6  effect,  an  obligation  on  account  of  something  already  omitted 
8    to  be  done  could  not,  constitutionally,  be  created. 

Same,    While  it  is  true  that  no  obligation  can  be  enforced  against 
a  taxpayer,  without  an  assessment,  the  demand  by  the  treas- 

7  urer  amounts  to  an  assessment  and  the  action  which  he  is  auth- 
orized to  bring  is  for  the  collection  of  taxes  found  due  on  that 
assessment    Perry  v.  Campbell,  110  Iowa,  290,  distinguished. 

Notice.     Of  such  assessments  is  not  required. 
9 

Limitation  of  actions.    There  is  no  inherent  limitation  as  to  the 

8  time  in  which  the  duty  of  the  taxpayer  to  contribute  to  the 
11    support  of  the  government  can  thus  be  determined  and  enforced. 

Same.    The  right  of  action  does  not  arise  until  demand  is  made  by 
11    the  treasurer. 

Tbiable  by  jury.    Where  an  action  is  brought  to  collect  taxes  on 
18    omitted  property,  defendant  is  entitled  to  a  trial  by  jury,  since 
the  action  is  not  one  of  equitable  cognizance. 
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Ajudication.  Since  one  who  fails  to  state  the  true  value  of  his 
property  to  the  assessor  and  thus  induces  an  under  assessment 
is  guilty  of  such  fraud  as  that  he  may  not  rely  upon  the  assess- 

13  ment  as  an  adjudication,  the  question  whether  the  first  assess- 
ment is  an  adjudication,  though  too  low,  or  whether  an  inade- 
quate assessment  is  merely  ihe  case  of  omitted  property  which 
may  be  taxed  when  discovered,  are  argued  but  not  decided. 

Same.     But  property  voluntarily*  omitted  by  the  assessor  in  that, 
16    according  to  custom,  he  listed  it  at  less  than  required  by  law 
docs  not  come  within  the  provisions  of  this  statute. 

Evidence,     Under  such  provision  a  claim  for  taxes  omitted  from 

14  assessment  for  previous  years  will  not  be  sustained  in  the  ab- 

16  sence  of  evidence  as  to  what  property  decedent  had  during  those 
years. 

Same.  That  the  assets  of  an  estate  are  so  large  in  one  year  as  to 
suggest  that  the  amount  returned  for  taxation  by  decedent  in 

15  prior  years  is  too  small  is  not  enough  to  show  fraud  or  t^ 
show  that  a  part  of  taxable  property  was  omitted. 

Action  against  estate  of  decedent.  Under  such  provision  an  action 
may  be  brought  for  taxes  that  should  have  been  paid  by  a  dece- 

11  dent,  as  long  as  such  decedent's  executor  or  administrator  has 
funds  on  hand  out  of  which  the 'taxes  may  be  paid.  The  effect 
of  partial  or  final  distribution  is  not  determined. 

Same,    It  is  not  necessary  that  claim  be  filed  within  the  time  for 
11    filing  other  claims. 

Champertous  contract  to  collect  taxes.  The  fact  that  the  con- 
tract between  the  county  and  \he  attorneys  engaged  to  proso- 

17  cute  an  action  to  collect  such  claim  under  such  provision  it; 
champertous  is  no  defense  to  the  aotion,  the  question  as  to  the 
contract's  validity  being  wholly  between  the  county  and  the 
attorneys. 

Appeal  from  Jasper  District  Court. — Hon.  A.  K.  Dewey, 

Judge. 

Saturday,  Octobeb  12,  1901. 

Action  by  plaintiff,  as  treasurer  of  Jasper  county,  to 
recover  for  the  use  of  saiJ  county  against  defendant,  as  exe- 
cutrix of  the  estate  of  one  August  Wendt,  various  sums  of 
money  alleged  to  be  due  as  taxes  on  personal  property  omitted 
from  assessment  for  the  years  1895,  1896,  and  1897.     De- 
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fendant  put  in  issue  the  right  of  plaintiff  to  maintain  the 
action,  and  the  truth  of  the  allegations  of  fact  in  plaintiff's 
petition.  The  court  tried  the  action  without  a  jury,  denying 
defendant's  demand  for  a  jury  trial.  It  appeared  in  evi- 
dence that  said  August  Wendt  died  in  July,  1896,  leaving  a 
wdll,  which  was  duly  probated,  and  under  which  defendant 
was  appointed  executrix  in  October  following.  The  inven- 
tory of  the  estate  and  the  reports  of  the  executrix,  which  were 
introduced  in  evidence,  showed  the  value  of  the  estate,  con- 
sisting of  cash,  notes,  and  accounts.  A  commissioner  was 
appointed  by  the  court  to  determine,  from  the  evidence  fur- 
nished by  the  inventory  and  reports  above  referred  to,  what 
the  taxable  value  of  the  personal  property  of  said  August 
Wendt  was  which  should  have  been  assessed  for  taxation  in 
the  years  1895  and  1896,  and  what  the  value  of  his  estate 
was  which  should  have  been  assessed  for  taxation  in  1897. 
The  commissioner  was  directed  also  to  find  the  amount  of  in- 
debtedness for  each  of  these  vears  which  should  be  deducted 
from  the  moneys  and  credits  in  determining  their  assessable 
value.  It  appears  from  the  evidence  that  during  these  years 
personal  property  was  assessed  in  Jasper  county  at  50  per 
cent,  of  its  real  value,  and  the  commissioner  reported  on  this 
basis  the  assessable  value  for  each  of  the  years  and  deducted 
therefrom  the  amount  shown  bv  the  assessment  books  to  have 
been  assessed  to  August  Wendt  and  his  estate  for  said  years. 
The  number  of  mills  on  the  dollar  of  the  levy  in  Jasper  county 
for  each  of  the  said  years  having  been  shown  by  the  evidenw*., 
the  amount  of  the  tax  which  should  have  been  paid  for  each 
year  was  thus  determined,  and  interest  computed  thercoti 
from  the  date  when  such  tax  should  have  been  paid,  and  it 
was  thus  ascertained  that  $1,977.68  was  due  as  taxes,  and 
judgment  was  entered  for  that  amount,  the  sum  due  for  each 
year  being  separately  estimated.  Such  other  facts  as  are 
necessary  to  the  determination  of  particular  points  passed  on 
are  stated  in  the  opinion.     Defendant  appeals. — Reversed. 
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■ 

.    Harrah  &  Myers  for  appellant. 
E.  J.  Salmon  and  Oraham  &  Morgan  for  appellee.^ 

McClaix^  J. — This  action  is  brought  under  a  section  of 
the  Code  which  reads  as  follows:  "Sec.  1374.  When  property 
subject  to  taxation  is  withheld,  overlooked,  or  from  any  other 
reason  is  not  listed  or  assessed,  the  county  treasurer  shall, 
when  apprised  thereof,  at  any  time  within  five  years  from 
the  date  at  which  such  assessment  should  have  been  made, 
demand  of  the  person,  firm,  corporation  or  other  party  by 
whom  the  same  should  have  been  listed,  or  to  whom  it  should 
have  been  assessed  or  of  the  administrator  thereof,  the 
amount  the  property  should  have  been  taxed  in  each  ye  r 
the  same  was  so  withheld  or  overlooked  and  not  listed  and 
assessed,  together  with  six  per  cent,  interest  thereon  from  the 
time  the  taxes  would  have  become  due  and  payable  had  such 
property  been  listed  and  assessed,  and  upon  failure  to  pay 
«uch  sum  within  thirty  days,  with  all  accrued  interest,  he 
shall  cause  an  action  to  be  brought  in  the  name  of  the  treas- 
urer for  the  use  of  the  proper  county,  to  be  prosecuted  by  the 
county  attorney,  or  such  other  person  as  the  board  of  super- 
visors may  appoint,  and  when  such  property  has  been  fraud- 
ulently withheld  from  assessment,  there  shall  be  added  to 
the  sum  found  to  be  due  a  penalty  of  fifty  per  cent,  on  the 
amount,  which  shall  be  included  in  the  judgment.  The 
amount  thus  recovered  shall  be  by  the  treasurer  apportioned 
ratably  as  the  taxes  would  have  been  if  thoy  had  been  paid 
according  to  law.''     This  section  is  found  first  in  the  Code 

of  1897,  which  took  effect  on  the  first  day  of  October 
1  of  that  year,  and  the  controversy  is  limited  to  taxes  ; 

which  it  is  claimed  should  have  been  assessed  and 
paid  under  the  statutes  in  force  beforeJhe  present  Code  took 
effect 


•  An  argumeot  for  tppelltot  was  al»o  fi'ed  br  Carr  &  Parker  and  Soper,  Allen 
and  Alexander,  attorney  a  in  a  caae  triad  in  Palo  Alto  county  involving  the  same 
qnestions  arising  on  tbis  appeal. 
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• 

I.  The  first  question  is  as  to  whether  the  provisions  of 
the  section  above  quoted  are  applicable  to  taxes  for  previous 
years,  or,  more  specifically,  whether  under  that  section  the 
treasurer  can  proceed  to  collect  taxes  on  property  omitted 
from  assessment  for  such  previous  years.  Appellant  con- 
tends that  the  language  of  the  section  does  not  make  it  re- 
troactive, and  that  it  cannot  be  so  construed  as  to  have  a  re- 
troactive effect.  There  can  be  no  controversy  about  the  prop- 
osition that  the  courts  will  construe  a  statute  as  prospective 
only,  in  the  absence  of  language  indicating  an  intention  that 
it  shall  be  retrospective.  Bariruff  v,  Remey,  15  Iowa,  257; 
Polk  County  v,Hierb,  37  Iowa,  361 ;  Mcintosh  v.  Kilhoume, 
37  Iowa,  420 ;  Payne  v.  Railroad  Co.,  44  Iowa,  436,  438 ; 
Starr  v.  City  of  Burlington,  45  Iowa,  89,  91;  People  v. 
Columbia  Co,  Sup'rs,  43  N.  Y.  130;  Inhabitants 
of  Town  of  Goshen  v.  Inhabitants  of  Town  of  Ston- 
ington,  4  Conn.  209  (10  Am.  Dec.  121);  1  Kent, 
Commentaries,    455.      The    language    of    the    statute    is 

presumed  to  refer  to  the  date  of  its  taking 
2  effect.     City  of  Davenport  v.  Davenport  £  St.  P.  R. 

R,  Co.,  37  Iowa,  624.  But  a  well-settled  exception  to 
this  rule  of  construction  is  recognized  when  the  statute  is 
remedial.  HasJcel  v.  City  of  Burlington,  30  Iowa,  232 ;  Kos- 
suth County  V.  Wallace,  60  Iowa,  508 ;  People  v.  Essex  Co. 
Suprs,  70  K  Y.  228,  236 ;  People  v.  Spicer,  99  X.  Y.  225 
(1  X.  E.  Eep.  680);  Green  v.  Anderson,  39  Miss.  359; 
Klaus  r.  City  of  Green  Bay,  34  Wis.  628 ;  1  Kent,  Commen- 
taries, 455,  and  note  in  14th  Ed.  If  the  statute  refers  to  an 
existing  condition,  it  is  applicable,  although  the  condition 
is  one  which  has  been  in  existence  before  the  taking  effect 
of  the  statute,  and  the  construction  gives  it,  therefore,  a  re- 
troactive effect,  notwithstanding  the  language  of  the  statute 
is  prospective  only.  Plum  v.  City  of  Fond  du  Lac,  51  Wis. 
393  (8  X.  W.  Rep.  283)  ;  State  v.  Cunningham,  88  Wis.  81 
(57  K  W.  Rep.  1119,  50  X.  W.  Rep.  503) ;  State  v.  Duff, 
80  Wis.  13  (49  X.  W.  Rep.  23):  Sommers  v.  Johnson,  4 
Vt.  278  (24  Am-  Dec.  604) ;  Alston  v.  Alston,  114  Iowa, 
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29.  Ib  determining  the  construction  of  a  statute,  as  to 
whether  it  shall  be  given  a  retroactive  effect,  the  court  should 
consider  whether  if  construed  retroactively  it  will  be  un- 
constitutional, as  impairing  contract  obligations  or  vested 
rights.  Duncmnbe  v.  Prindle,  12  Iowa,  1,  8;  ThoTnpson  v. 
Bead,  41  Towa,  48;  Sociehj  v.  Wheeler,  2  Gall.  105  (Fed. 
Cas.  i^o.  13,156) ;  Twenty  Per  Cent,  Ccu^es,  20  Wall.  179 
(22  L.  Ed.  339).     Of  course,  unle^js  some  provision 

3  of  the  state  constitution  is  violate<l,  the  fact  that  a 
statute  is  made  retroactive  by  express  terms  or  by  in- 
terpretation will  not  render  it  unconstitutional,  save  so  far 
as  contractual  or  vested  rights  are  impaired.  Baltimore  cC 
a,  Bailroad  Co.  v.  Neshit,  10  How.  395,  401  (13  L.  Ed. 
469)  ;  Whipple  i\  Farrar,  3  Mich.  436  (64  Am.  Deo.  99)  ; 
State  v.  Squires,  26  Iowa,  340;  Haskel  v.  City  of  Burling- 
ton,  30  Iowa,  232;  Edworthy  v.  Association,  114  Iowa,  220; 
Bemis  v.  Clark,  11  Pick.  452;  Wilbur  v.  Gilmore,  21  Pick. 
250;  Biddle  v.  Starr,  9  Pa.  461,  467;  Cairo  &  F.  R.  Co.  p. 
Hect,  95  U.  S.  168  (24  L.  Ed.  423)  ;  Tennessee  v.  Sneed, 

96  U.  S.  69  (24  L.  Ed.  610).      The  cases  already 

4  cited  furnish  pertinent  illustrations  of  the  proposi- 
tion that   a   remedial  statute  will   be  construed   as 

applicable  to  a  pre-existing  and  continuing  condition,  and 
that  proposition  has  been  frequently  applied  to  statutes  pro- 
viding a  new  remedy  for  the  enforcement  of  taxes  already 
due,  or  for  assessing  property  which  has  been  omitted  from 
taxation.  State  v.  Pors,  107  Wis.  420  (83  X.  W.  Rep. 
706,  51  L.  R.  A.  917)  ;  State  v.  Myers,  52  Wis.  628  (9  N. 
W.  Rep.  777)  ;  State  v.  Baldwin,  62  Minn.  518,  522  (65 
K  W.  Rep.  80)  ;  Gager  v.  Front,  48  Ohio  St.  89  (26  K  E. 
Rep.  1012)  ;  Sellars  v.  Barrett,  185  111.  466  (57  :N".  E.  Rep. 
422)  ;  Biggins  v.  People,  106  111.  270.  Irregularities  or  omis- 
sions in  proceedings  to  enforce  the  payment  of  taxes  may  be 
corrected.  Wade,  Retroactive  Laws,  sections  252,  253.  And 
the  state  may  impose  taxes  for  previous  years  to  cure  any 
such   irregularities  or  omissions.       Carpenter  v,   Pennsyl- 
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vania,  17  How.  456  (15  L.  Ed.  127) ;  Tollman  v.  City  of 
Janesville,  17  Wis.  71 ;  Cross  v.  City  of  Milwaukee,  19  Wis. 
509;  De  Pauw  v.  City  of  New  Albany,  22  Ind.  204;  Olmr 
stead  V.  Barber,  31  Minn.  256  (17  N.  W.  Kep.  473,  944) ; 
Hall  V.  Commissioners,  177  Mass.  434  (59  X.  E.  Rep.  68). 
Statutes  of  this  kind  are  not  unconstitutional.  They  impair 
no  contractual  or  property  rights.       People  v.  Sey- 

5  mour,  16  Cal.  332  (76  Am.  Dec  521).  If  the  pro- 
vision of  our  Code  which  we  are  now  considering  re- 
lates to  the  collection  of  taxes  already  due,  then  it  should, 
without  question,  be  construed  as  applicable  to  taxes  which 
were  due  when  the  Code  took  effect.  But  appellant  insists 
that  there  were  no  taxes  due  from  the  estate  of  August  Wendt 
for  years  prior  to  his  death,  because  there  had  been  no  asse^- 
ment  on  the  property  now  alleged  to  have  been  omitted,  and 
that  therefore  to  give  the  Code  provision  a  retroactive  effect 
would  be  unconstitutional,  because  the  result  would  be  to  sim- 
ply create  an  obligation  based  on  past  and  not  existing  facts. 

Klaus  V.  City  of  Green  Bay,  34  Wis.  629.     It  is 

6  plain  enough  that  if  when  the  Code  went  into  effect 
the  estate  ow^ed  nothing  to  the  county  in  the  way 

of  taxes,  then  an  obligation  of  the  estate  on  account  of  some- 
thing already  omitted  to  be  done  could  not  be  constitutionally 
created.     We  think,  however,  that  this  objection  to  the  Code 

.  provision  is  based  on  a  misconception  of  its  purpose  and  effect. 

\lt  is  true  that  assessment  is  a  step  essential  to  the  validity 

of  a  tax.    Allen  v.  Armstrang,  16  Iowa,  508;  McCready  v. 

Sexton,  29  Iowa,  356,  366;  Pollers  v.  Fuller,  30  Iowa,  476; 

People  V.  Weaver,  100  U.  S.  539,  545  (25  L.  Ed.  705)  ; 

Cooley,  Taxation,  section  259.     Without  an  assess- 

7  ment  there  is  no  debt  from  the  taxpayer,  and  there 
is  no  obligation  on  his  part  which  can  be  enforced  in 

an  action.  Worthington  v.  Whitman,  67  Iowa,  190;  Ap- 
panoose County  V.  Vermilion,  70  Iowa,  365;  Adams  v. 
Tonella,  70  Miss.  701  (14  South  Rep.  17,  22  L.  R  A. 
346)  ;  Marsh  v.  Supervisors,  42  Wis,  502.    The  general  duty 
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of  the  taxpayer  to  be  assessed  in  proportion  to  the  value  of 
his  property  in  bearing  the  expenses  of  government  cannot, 
by  simple  demand  of  a  lump  sum,  be  converted  into  a  money  / 
obligation.  A  court  cannot  be  made  an  assessanent  board. 
Frost  V.  Board,  114  Iowa,  103.  The  present  Code  requires 
the  taxpayer  to  assist  the  assessor  by  specifically  listing  the 
various  items  of  property  required  to  'be  entered  for  assess- 
ment, and  to  make  oath  as  to  the  correctness  of  the  list  thus 
returned.  Code,  sections  1352,.  1354,  1355,  1360,  1361. 
And  these  provisions  were  substantially  found  in  the  stat- 
utes in  force  prior  to  the  adoption  of  the  present  Code, 
though  not  in  such  specific  terms.  But  the  failure  of  the 
property  owner  to  return  his  property  for  assessment,  al- 
though subjecting  him  to  various  penalties,  did  not  obviate 
the  necessity  of  some  assessment  as  a  basis  for  the  collection 
of  the  taxes  on  property  omitted.  It  is  not  necessary  how- 
ever, that  such  assessment  be  made  by  the  same  assessor  or 
board  vested  with  authority  to  make  the  original  assessment. 
The  assessor  may  add  property  not  returned  by  the  property 
owner  (Code,  section  1357)  ;  and  the  board  of  review  may  add 
to  the  assessment  rolls  any  taxable  property  not  included 
therein  (Code,  section  1370) ;  but,  if  both  the  assessor  and 
the  board  fail  to  include  property  subject  to  assessment,  the 
auditor  may  correct  such  error  in  the  assessment  list  (Code, 
section  1385),  and  in  case  of  real  property  the  omission  may 
be  corrected  by  the  treasurer  after  the  list  comes  into  his 
handff  (Code,  section  1389).  And  these  provisions  were  con- 
tained substantially  in  their  present  form  in  the  statutes 
in  force  prior  to  the  taking  effect  of  the  present  Code.  Such  / 
an  assessment  by  the  auditor  or  treasurer  is  valid,  and  a  tax 
based  thereon  could  under  former  statutory  provisions  be 
enforced  as  other  taxes.  Milwaukee  &  St,  P.  R.  Co,,  v,  Kos- 
suth County,  41  Iowa,  57;  Bobb  v,  Robinson,  Q6  Iowa,  500; 
Cedar  Rapids  &  M,  R,  R,  Co,  v.  Carroll  Coivnty,  41  Iowa, 
153,  174.  And  this  power  to  assess  omitted  property  mighty 
be  exercised  after  the  time  for  making  the  levy.    Parker  v. 
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'  Van  Steenhurg,  68  Iowa,  174.  The  effect  of  the  new  provis- 
ion in  the  Code  of  1897  which  we  are  now  considering  is 
to  authorize  the  treasurer  to  demand  the  amount  of  the  tax 
•  which  should  have  been  collected  on  account  of  omitted  prop- 
erty, and  in  determining  the  amount  of  such  tax  he  will 
'  necessarily  exercise  the  authority  which  might  have  been  ex- 
ercised by  the  assessor  and  board  of  review  or  the  auditor* 
The  assessment  is  made  by  him,  and  th«  action  which  he 
is  authorized  to  bring  is  for  the  collection  of  taxes  found  to 

be  due  on  such  an  assessment.  There  is  no  inherent 
8  limitation    as   to   the   time    within   which   the  duty 

of  the  taxpayer  to  contx'ibute  to  the  support  of  the 
government  can  thus  be  determined  and  enforced.  County 
of  Brown  v.  Winma  <&  St.  P.  Land  Co.,  38  Minn.  397  (37 
X.  W.  Rep.  949) ;  County  of  Redwood  v.  Winona  &  St.  P. 
Land  Co.,  40  ]^lxnn.  512  (41  N.  W.  Itep.  465) ;  same  case 
under  another  name  \_Siate  v.  Certain  Lands  in  Redwood 
County,']  40  Minn.  512  (42  N.  W.  Rep.  474).  The  gov- 
ernment has  the  same  right  to  enforce  the  duty  of  the  tax- 
payer to  contribute  to  its  support  on  account  of  omitted  proi>- 
erty  that  it  has  to  enforce  the  payment  of  taxes  previously 
determined.  People  v.  Seymour,  16  Cal.  332,  344  (76  Am* 
Dec.  521).  With  this  construction  the  statute  is  not  retro- 
active in  such  a  sense  as  to  require  us  to  hold  it  unconstitu- 
tional on  the  ground  that  it  creates  an  obligation  based  oft 

past  as  distinct  from  present  facts.  Sturges  r.  Carter, 
0  114  U.  S.  511  (5  Sup.  Ct.  Rep.  1014,  20  L;  Ed. 

240).  In  answer  to  the  appellant's  contention  that 
this  asscss-ment  by  the  treasurer  lacked  the  essential  element 
of  notice  to  the  taxpayer  and  an  opportunity  to  be  heard, 
it  is  enough  to  say  that  the  whole  proceeding  is  predicated 
upon  the  failure  of  the  taxpayer  to  return  his  property  for 
assessment  as  required  by  law,  and  avail  himself  of  the  right 
to  have  it  shown  in  the  regular  way  in  a  proceeding  of  which 
he  would  have  had  notice,  and  in  which  he  would  have  had 
the  opportunity  to  be  heard.      The  legislature  has  recog^ 


Oct.  1901]  Galusha  v.  Wendt.  607 

nized  the  propriety  of  giving  notice  to  the  taxpayer,  even  in 
this  proceeding,  by  subsequent  legislation.  See  Acts  Twenty-^ 
eighth  General  Assembly,  chapter  50.  But  inasmuch  as 
the  action  of  the  treasurer  is  not  conclusive,  and  the  duty^ 
on  which  his  demand  is  based  can  be  shown  to  the  court  in 
which  the  enforcement  of  the  demand  is  sought,  we  do  not 
think  that  the  taxpayer  is  deprived  of  any  constitutional 
right.  County  of  Redwood  v.  Winona  &  St.  P.  Land  Co., 
supra;  Winona  &  St.  P.  Land  Co.  v.  Minnesota,  159  U.  S. 
526,  528  (16  Sup.  Ct.  Kep.  83,  40  L.  Ed.  247)  ;  Weyerhauser 
V.  Minnesota,  176  U.  S.  550  (20  Sup.  Ct.  Rep.  485,  44^ 
L.  Ed.  583).  We  have  held  in  regard  to  the  collateral  in- 
heritance tax  that  the  bringing  of  suit  was  not  a  substitute 
for  assessment,  but  in  such  a  case  there  had  been  no  omis- 
sion on  the  part  of  the  person  who  should  return  the  prop-^ 
erty  for  assessment.    Ferry  v.  Campbell,  110  Iowa,  290. 

II.  In  answer  to  the  objection  that  the  procedure 
authorized  by  the  statutory  provision  under  consideration 
is  unconstitutional  because  it  violates  the  principle  of  uni- 
formity of  taxation,  it  is  enough  to  say  that  it  is  a. 
10  part  of  ^  uniform  Bystcni  applicable  to  all  taxpayers, 
and  by  which  their  obligations  arc  to  be  determined.. 
It  is  true  that  unequal  taxation  is  not  due  process  of  law, 
and  that  by  it  tho  taxpayer  is  deprived  of  the  equal  protec- 
tion of  the  law  {Fay  v.  City  of  Sprinrtficld,  [C.  C]  94  Fed. 
Rep.  409,  421),  and  that  it  is  not  competent  for  the  legis- 
lature to  introduce  as  to  omittecl  property  a  procedure  for 
assessment  and  enforr'cment  of  taxes  wholly  distinct  from 
and  independent  of  the  original  procedure  provided  by  the 
general  statutes  regarding  taxation  {Adams  v.  Tonella,  70 
Miss.  701  (14  South.  Rep.  17,  22  L.  R.  A.  340).  But, 
as  has  already  been  indicated,  the  provision  which  we  are 
considering  is  harmonious  with  the  methods  of  assessment 
and  eriforcement  long  recognized  in  our  taxing  system.  The 
amoimt  of  the  tax  having  been  ascertained  in  a  consti- 
tutional manner,  the  enforcement  of  the  tax  by  action  is. 
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simply  the  introduction  of  another  remedy,  which  is  not  in 
itself  unconstitutional.  It  is  uniformity  of  burden,  and 
not  identity  of  method  of  enforcement,  which  is  required 
by  constitutional  principles.  Winona  £  St.  P.  Ixind  Co.  v. 
Minnesota,  159  U.  S.  526  (16  Sup.  Ct.  Rep.  83,  40  L.  Ed. 
247)  ;  Sawyer  v.  Dooley,  21^Xev.  390  (32  Pac.  Rep.  437). 

III.  Appellant  insists  that  the  claim  of  the  county 
is  barred  by  limitation;  but  it  already  has  been  said  that 
there  is  no  limitation,  except  by  express  statute,  of  the  right 

of  the  stat^  to  enforce  the  duty  of  contributing  rata- 

11  bly  to  the  support  of  the  government,  and,  as  to  the 
right  of  action  itself,  it  did  not  arise  until  demand 

was  made  by  the  treasurer.  Inasmuch  as  the  statute  itself 
authorizes  an  action  againt  an  executor  or  administrator, 
ther^  is  no  necessity  for  filing  the  claim  against  the  estate 
within  the  time  fixed  for  filing  other  claims ;  and  so  long  aa 
the  executor  or  administrator  has  funds  on  hand  out  of 
which  taxes  against  the  estate  of  decedent  may  be  paid,  no 
doubt  the  right  to  make  demand  and  bring  action  continues. 
We  need  not  determine  at  this  time  the  effect  on  such  right 
resulting  from  a  partial  or  final  distribution  of  assets.  The 
record  in  this  case  is  not  sufficient  to  present  any  such  ques- 
tion. 

IV.  It  seems  to  be  conceded  that  the  penalty  author- 
ized by  tlie  statute  cannot  bo  enforced  with  reference  to 
taxes  which  should  have  been  assessed  prior  to  the  taking 

effect  of  the  present  Code.     To  enforce  such  a  penal 

12  provision  retrospectively  would  be  unconstitutional. 
Cinnmings  v.  Missouri,  4  Wall.  277,  325(18  L.  EJ. 

356)  ;  County  of  Redwood  v.  Winona  &  St.  P.  Land  Co., 
40  Minn.  512  (41  X.  W.  Rep.  465)  ;  C(yunty  of  Brown 
v.  Winona  &  St.  P.  Land  Co.,  39  Minn,  380  (40  K  W. 
Rep.  166)  ;  Bartruff  v.  Remey,  15  Iowa,  257.  But  the 
pcnnlty  may  be  enforced  as  to  property  omitted  after  the 
taking  effect  of  the  Code,  yiid  the  whole  section  is  not  ren- 
dered uncoHSfeitutional  by  the  fact  that  the  jjrovision  as  to 
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the  penalty  cannot  be  applied  retrospectively.  Oager  v. 
Prout,  48  Ohio  St,  89  (26  N.  E.  Rep.  1013).  The  lower 
court,  while  not  imposing  the  50  per  cent,  penalty,  did  com- 
pute interest  from  the  time  when  the  taxes  on  the  omitted 
property,  if  duly  assessed,  would  have  been  payable.  This 
in1;erest,  we  think,  is  in  the  nature  of  a  penalty,  for  the 
amount  of  the  taxes  to  be  paid  was  unliquidated  until  the 
treasurer  made  the  computation  and  demanded  payment. 
Interest  was  therefore  improperly  included  in  the  amount 
of  the  recovery. 

V.  The  assessor  in  1895  and  in  1896  entered  on  the 
assessment  books,  as  against  August  Wendt,  an  amount  which 
he,  as  assessor,  found  to  be  the  total  of  moneys 
and  credits  less  the  indebtedness  which  the  deceased 
had  a  right  to  deduct  from  the  total  amount  of 
such  moneys  and  credits,  and  the  same  thing  was  done  in 

1897,  in  assessing  the  moneys  and  credits  of  the  es- 
13         tate.     The  appellant  contends  that  these  entries  by 

the  assessor,  not  being  objected  to  or  corrected  with- 
in the  time  and  manner  provided  for  correcting  errors  in 
assessments,  constitute  an  adjudication  which  cannot  be 
collaterally  attacked.  He  insists  that  assesors  are  quasi 
judicial  officers,  and  that  the  assessment  roll,  when  finally 
completed  has  the  effect  of  a  judgment.  Some  of  the  au- 
thorities cited,  while  tending  to  support  this  proposition, 
are  only  indirectly  applicable  to  the  case  before  us.  Barhyto 
V.  Shepherd,  35  X.  Y.  238 ;  Buffalo  &  8.  L.  R,  Co.  v,  Supr's, 
48  N.  Y.  95,  99;  Moss  v.  Cummings,  44  Mich.  359  (6  K 
W.  Rep.  843) ;  Fuller  v,  Gould,  20  Vt.  643;  Cooley,  Taxa- 
tion (2d  Ed.),  219;  2  Freeman,  Judgments  (Black's  Ed.), 
section  532.  And  see  Byan  v,  Varga,  37  Iowa,  78;  Polk 
Pounty  V.  Sherman,  99  Iowa,  60,  65 ;  Crawford  v.  Polio 
County,  112  Iowa,  118.  In  Allwood  v,  CowRn,  111  111. 
481,  it  is  specifically  decided  that  such  a  case  is  not  one  of 
omitted  property,  within  a  section  of  the  revenue  act  of 
Vol.  114  la— 39 
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Illinois  providing  for  the  listing  and  assessing  by  the  as- 
sessor, when  discovered,  of  any  property  which  shall  have 
been  omitted  in  the  assessment  of  any  year  or  number  of 
years;  and  a  distinction  is  strongly  insisted  upon  between 
a  case  where  the  assessor,  in  fixing  the  total  amount  of 
moneys  and  credits  made  up  of  different  items,  less  debts, 
which  may  also  consist  of  different  items,  fixes  the  amount 
to  be  assessed  at  less  than  the  true  amount,  and  the  case 
where  the  owner  omits  to  list  the  whole  number  of  articles 
of  personal  property, — as  for  instance,  the  whole  number  of 
horses  he  may  own.  It  is  said  that  such  a  statute  gives 
the  assessor  "no  authority  in  a  subsequent  year  to  raise 
the  assessed  value  of  any  article  of  personal  property  which 
had  been  once  fixed  in  a  former  vear  "  nor  "to  raise  or  in- 
crease  the  amount  of  credits  liable  to  taxation  after  the 
same  has  been  ascertained  in  a  former  year  by  his  prede- 
cessor." This  court,  however,  in  Royce  v.  Jenney,  50  Iowa, 
676,  in  determining  the  powers  of  the  county  board  of  equal- 
ization, under  section  832,  833,  of  the  Code  of  1873,  au- 
thorizing it  to  increase  or  diminish  the  valuation  of  prop- 
erty in  the  county  as  determined  by  the  township  boards, 
held  that  it  had  no  right  to  add  to  the  valuation  of  the 
moneys  and  credits  of  a  property  owner,  on  the  ground  that 
this  was  not  the  equalization  of  valuation,  but  an  ad- 
dition of  taxable  property;  and  Chief  Justice  Beck,  in  the 
opinion  of  the  court,  uses  this  language:  "If  plaintiff 
had  been  assessed  upon  750  sheep  and  lambs,  instead  of  $750, 
we  would  understand  that  the  number  used  indicated  the 
number  of  animals  owned  by  him.  So  the  seven  hundred 
and  fifty  applied  in  this  case  to  moneys  and  credits  indicates 
as  a  description  the  quantity  of  moneys  and  credits  taxed. 
The  fact  that  seven  hundred  and  fifty  dollars  of  moneys  and 
credits  are- valued  at  seven  hundred  and  fifty  dollars  does 
not  change  the  meaning  of  the  language  of  the  assessment. 
*  *  *  It  cannot  be  claimed  that  an  assessment  on  seven 
hundred  and  fifty  sheep  and  lambs  could  be  increased  by 
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the  county  board  of  equalization  to  one  thousand  five  hun- 
dred animals  of  the  same  description.  It  is  equally  deal* 
that  an  assessment  on  seven  hundred  and  fifty  dollars  of 
moneys  and  credits  cannot  be  doubled,  as  the  board  at- 
tempted to  do  in  this  case."  It  may  be  claimed  that  thid 
language  indicates  the  view  of  the  court  that  an  omission 
of  a  certain  number  of  dollars  of  valuation  in  assessing 
moneys  and  credits  is  the  same  thing  as  the  omission  of  so 
many  animals  in  fixing  the  property  owner's  taxable  prCfpr 
erty,  but  it  is  apparent  that  the  question  before  the  ^'couit 
was  quite  a  different  one  from  that  which  we  are  now  cOtf- 
sidering.  There  is  some  authority  for  the  position  that  in 
case  of  gross  undervaluation  the  state  may  reassess  the 
property  and  collect  taxes  on  the  real  value  thereof  [Staie 
V.  Weyerhauser,  68  Minn.  353  (71  K  W.  R^p.  265)  ;  Wey- 
erhaueser  v,  Minnesota,  176  TJ.  S.  550  (20  Sup.  Ct.  Rep. 
485,  44  L.  Ed.  583)]  ;  the  right  to  do  so  being  put  on  the 
ground  that  such  gross  undervaluation  constitutes  or  shows 
fraud  on  the  part  of  the  officer.  But  we  cannot  assent  to 
the  suggestion  made  in  Railroad  Co,  v,  Morro^w,  87  TenH". 
406,  415  (11  S.  W.  Rep.  348,  2  L.' R.  A.  853),  that  the 
taxpayer  will  know  that  he  is  free  from  danger  of  reassess- 
ment for  previous  years  when  he  has  paid  taxes  on  his  prop- 
erty for  those  years  according  to  its  value.  On  no  ques-\ 
tion  is  there  opportunity  for  so  great  diversity  of  honest 
judgment  as  on  the  question  of  value.  When  the  property 
owner  has  once  honestly  returned  his  property  for  assess- 
ment, and  been  assessed  on  such  property,  he  should  not 
be  reassessed  for  the  same  year  on  that  property  merely 
because  another  officer  may  think  the  first  assessment  was  in- 
adequate. We  do  not  deem  it  essential,  however,  to  deter- 
mine whether  the  valuation  by  an  assessor  of  moneys  and 
credits  as  a  basis  for  taxation  is  an  adjudication,  on  the 
one  hand,  such  as  to  prevent  a  subsequent  taxation  of  any 
omitted  portion  of  the  true  value  of  the  property  owner's 
moneys  and  credits,  or  whether,  on  the  other  hand,  such  a 
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case  is  that  of  the  omission  of  property  which  may  subse- 
quently be  taxed  when  discovered;  for  if,  by  reason  of  a 
failure  of  the  property  owner  to  state  to  the  assessor  the 
true  value  of  his  moneys  and  credits,  the  assessor  is  induced 
to  assess  that  item  of  property  at  less  than  its  real  value, 
there  is  such  fraud  on  the  part  of  the  property  owner  as 
would  in  any  event  vitiate  the  assessment  and  deprive  it 
of  any  binding  force.  There  is  no  question  but  that  the 
property  owner  would  be  precluded  under  any  theory  from 
relying  upon  an  adjudication  by  the  assessor  which  had  been 
procured  by  his  own  fraudulent  concealment;  and  where 
there  is  evidence  of  such  concealment,  which  would  be  suflS- 
ciently  established  by  showing  his  failure  to  return  to  the 
assessor  the  true  value  of  his  moneys  and  credits,  the  effect 
of  the  prior  assessments  as  an  adjudication  is  gone. 
14  On  the  other  hand,  it  is  equally  true  that  there  can- 
not be  an  additional  assessment  for  moneys  and  cred- 
its omitted  in  the  prior  assessment  without  some  evidence 
that  the  property  owner  had  at  the  time  of  the  prior  assess- 
ment moneys  and  credits  not  returned  to  or  valued  by  the 
assessor.  Under  either  theory,  failure  to  assess  moneys  and 
credits  at  their  true  value  must  be  made  out,  to  justify  a 
reassessment;  and,  when  it  is  shown  that  the  property  o.vner 
I  failed  to  return  the  full  value  of  his  moneys  and  credits, 
\  a  reassessment  for  the  value  omitted  mav  be  made.  In  the 
\case  before  us  it  appears  that  August  Wendt,  who  returned 
his  moneys  and  credits  in  1895  and  1896  for  taxation  at 
some  valuation,  is  dead,  and  the  assessor  who  put  a  valua- 
tion on  them  is  also  dead,  and  the  only  evidence  that  such 
valuation  was  inadequate  is  that  in  1897  the  executrix  of 
Wendt  is  found  in  the  possession  of  total  assets  of  such 
value  as  to  suggest  that  he  had  more  property  in  1895  and 
1896  than  was  returned  to  the  assessor.  We  cannot  tell 
from  the  record  how  the  commissioner  knew  that  property 
of  Wendt  which  is  now  in  the  form  of  assets  of  his  estate 
existed  then  in  the  shape  of  moneys  and  credits.    The  most 
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plausible  suggestion  in  support  of  the  judgment  of  the  lower 
court  is  that  many  notes  found  in  the  hands  of  the  exe- 
cutrix were  notes  which  appeared  to  have  belonged  to  Wendt 
in  previous  years.  But,  even  if  this  fact  appeared  on  the 
record — and  it  does  not  appear — it  would  not  obviate  the 
objection.  Notes  are  taxable  as  credits  at  their  actual  value, 
and,  even  though  their  face  value  may  be  presumed  to  be 
their  actual  value,  yet  this  is  not  conclusive,  and  the  actual 
value  may  be  otherwise,  and  may  vary  from  year  to  year. 
It  is  from  the  aggregate  amount  of  the  actual  value  of 
moneys  and  credits,  including  notes,  etc.,  that  the  gross 
amount  of  all  debts  is  to  be  deducted.  See  Code,  section 
1311,  substantially  embodying  the  previous  statutory  pro- 
visions on  the  subject.  The  assessor  in  1895,  and  again  in 
1896,  found  the  value  of  the  moneys  and  credits  which 
August  Wendt  then  had,  and  ascertained  the  amount  of 
his  indebtedness.  This  the  assessor  must  be  presumed  to 
have  done  according  to  his  best  judgment,  and  after  exer- 
cising his  authority  with  reference  to  the  discovery  of 
15  values  vested  in  him  by  law.  A  mere  surmise  as 
to  what  moneys  and  credits  Wendt  had  in  1895  and 
1896,  based  on  the  fact  that  in  1897  his  estate  is  found  to 
be  much  larger  than  would  be  indicated  by  his  previous 
assessments  of  moneys  and  credits,  is  not  enough,  on  the 
one  hand,  to  show  fraud,  nor,  on  the  other,  to  show  the 
omission  of  a  portion  of  the  true  valuation  of  such  taxable 
property.  To  subject  a  man  to  the  anticipation  that  after 
his  death,  when  all  possibility  of  explanation  is  gone,  when 
all  evidence^ of  the  debts  which  he  has  extinguished  has  dis- 
appeared, when  the  sources  from  which  he  derived  the  mon- 
eys and  credits  which  he  may  leave  are  beyond  reach,  his 
estate  may  be  called  upon  to  pay  taxes  for  four  preceding 
years  on  the  basis  of  what  he  may  be  able  to  leave  for  his 
family  regardless  of  the  presumption  arising  from  the  as- 
sessments actually  made  from  year  to  year  by  duly  consti- 
tuted officers,  is  to  add  an  additional  horror  to  the  fears 
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of  approaching  dissolution.  We  think  that,  to  sustain  a 
claim  for  taxes  on  property  omitted  from  assessments  for 
previous  years,  there  must  be  some  evidence  as  to  what  prop- 
erty the  taxpayer  had  during  tho^e  years.  Another  sugges- 
tion occurs  to  us  as  pertinent  here.  Prior  to  the  present 
Code  there  was  no  authority  whatever  for  assessing  prop- 
erty at  less  than  its  actual  value.  Nevertheless  it  is  a  well- 
known  fact  that  assessments  even  of  moneys  and  credits 
were  actually  mad'e  all  over  the  state  at  less  than  their  real 

value.  See  report  of  Revenue  Commission,  1893, 
16         p.  8.    In  this  case  it  appears  that  such  property  was 

assessed  for  the  years  in  question  in  Jasper  county 
at  50  per  cent,  of  its  actual  value.  If  these  assessments  are 
not  presumptively  correct,  in  the  absence  of  any  showing  of 
fraud  or  failure  to  return  moneys  and  credits  at  their  real 
value,  but  may  be  revised  now  by  assessing  as  omitted  prop- 
erty the  real  value  of  the  moneys  and  credits  in  excess  of  the 
valuation  fixed  by  the  assessors  and  boards  of  review,  then  we 
do  not  see  why  any  taxpayer  may  not  now  be  asked  to  pay 
taxes  on  the  percentage  of  his  moneys  and  credits  omitted 
from  assessment  without  lawful  authority  prior  to  the  taking 
effect  of  the  present  Code,  and  within  the  five-year  limit  fixed 
by  the  statutory  provisions  which  we  are  now  considering, 
or  within  any  longer  period  which  the  legislature  may  here- 
after fix  upon,  notwithstanding  such  percentage  in  valuation 
was  voluntarily  omitted  by  the  assessor  in  accordance  with  the 
practice  in  any  particular  county.  Under  the  theory  adopted 
by  the  trial  court,  this  omitted  percentage  would  be  omitted 
property,  although  there  w^as  no  fraud  on  the  part  of  the  tax 
payer,  and  no  concealment  of  the  true  amount  of  his  moneys 
and  credits.  This  danger  may  be  imaginary,  and  in  fact  the 
trial  court  in  this  case  did  not  include  this  omitted  percent'- 
age,  but  the  possibility  illustrates  the  danger  of  over;: 
1  hauling  the  value  of  moneys  and  credits  in  this  way  in  the 
absence  of  proof  of  concealment  or  failure  to  return  moneys 
and  credits  at  their  true  value.     The  above  reasoning  is 
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equally  applicable  to  the  valuation  of  the  moneys  and  cred- 
its of  the  Wendt  estate  in  1897.  The  assessor  fixed  a  valu- 
ation upon  the  moneys  and  credits  of  the  estate  for  that  year. 
It  appears  affirmatively  that  he  had  all  the  information  which 
the  court  now  has  with  reference  to  such  valuation.  If  the 
taxing  officers  do  not  perform  their  duty,  they  are  liable  to 
severe  penalties,  and  it  is  the  business  of  the  electors  to 
see  that  men  are  selected  who  will  perform  this  duty  just- 
ly and  fearlessly;  but  we  think  that  it  is  not  open  to  the 
court  to  impose  taxes  for  previous  years  on  the  mere  assump- 
tion that  moneys  and  credits  were  omitted  from  taxation, 
without  any  evidence  that  the  action  of  the  taxing  officers 
for  those  years  was  erroneous  as  to  specific  classes  of  prop- 
erty. 

VI.  Appellant  interposes  to  this  action  the  claim  that 
it  was  brought  without  legal  authority,  because  *he  at- 
torneys who  made  the  investigation  as  to  the  omitted  prop- 
erty, and  who  prosecuted  the  suit  in  the  name  of  the 
17  county,  were  acting  under  a  contract  by  Avhich  they 
were  to  receive  as  compensation  50  per  cent,  of  the 
taxes  collected  by  the  county  as  a  result  of  their  eflforts, 
and  were  to  make  the  investigation  at  their  own  expense. 
But  the  validity  of  this  contract  is  not  now  before  us.  The 
county  may  employ  agents  other  than  the  county  attorney  to 
prosecute  claims  for  the  county.  Denison  v.  Vrawford 
County,  48  Iowa,  211;  WilheJm  v.  Cedar  Couniy,  50  Iowa, 
254.  This  suit  was  brought  and  prosecuted  by  the  county. 
Even  though  the  contract  between  the  county  and  its  at- 
torneys is  champertous,  that  fact  is  no  defense  to  the  action 
itself.  The  question  as  to  the  validity  of  the  contract  is 
one  wholly  between  the  county  and  the  attorneys.  Small 
V.  Railroad  Co,,  55  Iowa,  582 ;  Vimont  v.  Railroad  Co., 
69  Iowa,  296;  Burns  v.  Scott,  117  U.  S.  582  (6  Sup.  Ct. 
Eep.  865,  29  L.  Ed.  991);  Pennsylvania  Co.  v.  Lomhardo, 
49  Ohio  St.,  1  (29  N.  E.  573,  14  L.  R.  A.  785). 
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VII.  Appellant  demanded'  in  the  loWer  court  trial  by 
jury,  which  was  refused.  This  was  error.  The  action  is 
at  law  for  the  recovering  of  a  sum  of  money.  There  is  no 
element  of  accounting  or  other  fact  bringing  the  case 
18  within  any  recognized  branch  of  equitable  jurisdic- 
tion. Mere  intricacv  of  the  calculations  necessarv 
to  the  determination  of  the  amount  of  plaintiflF's  recovery 
will  not  justify  the  trial  court  in  treating  the  case  as  one 
of  equitable  cognizance.  District  Tp.  v.  Bulles,  69  Iowa, 
525 ;  McMartin  v.  Bingham,  27  Iowa,  234.  The  action  do3S 
not  involve  the  examination  of  accounts,  as  did  Burt  v.  Har- 
rah,  65  Iowa,  643,  and  Land  Co.  v.  Walker,  50  Iowa,  376. 
Moreover,  the  action,  whatever  its  nature,  was  brought  and 
prosecuted  as  a  law  action,  and  the  court  was  not  justified 
in  hearing  evidence  without  calling  a  jury,  as  demanded  by 
appellant. 

We  have  discussed  at  length  the  many  questions  in- 
volved in  this  case,  because  their  decision  is  important,  not 
oiilv  in  view  of  the  new  trial  which  will  follow  the  rever- 
sal  but  also  in  view  of  the  general  importance  of  making 
clear,  if  possible,  the  correct  interpretation  of  this  statute, 
and  the  nature  of  the  proceedings  authorized  by  it. — ^Re- 

VEESED. 
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J.  H.  Sheldon,  Appellant,  v.  T.  H.  Steele,  Appellee. 

Payment  by  Treasurer  for  Tax  Purchaser  In  Default:  is  voluntabt: 
Custom.  In  an  action  by  a  county  treasurer  to  recover  money 
alleged  to  have  been  paid  by  him  under  a  custom  or  implied 

1  agreement  that  be  was  to  pay  the  county  for  all  certificates  ot 
tax  sales  to  defendant,  and  receive  a  credit  therefor  in  his  ac- 
count as  treasurer  in  a  certain  bank,  it  appeared  that  plaintiff 

3  had  presented  the  oertificates,  and  that  defendant  refused  to 
take  them,  after  which  plaintiff  made  the  pasrment  alleged. 
Held,  that  such  payment  was  voluntary,  and  hence  there  could 
be  no  recovery. 
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Recovery.  Code,  sections  1423,  1426,  provide  that  the  purchaser  at 
a  tax  sale  shall  forthwith  pay  the  amount  bid  to  the  treasurer, 
and  on  failure  to  do  so  the  land  shall  at  once  be  again  offered 
as  if  no  such  sale  had  been  made.    Section  1482,  after  providing 

8  as  to  the  preparation,  signing,  and  delivering  of  certificates  of 
purchase,  declares  that,  if  any  person  is  the  purchaser  of  more 
than  one  parcel,  he  may  have  the  whole  included  in  one  certifi- 
cate, but  that  each  parcel  shall  be  separately  described.    Sales 

4  of  land  were  made  to  a  party  who  did  not  pay  for  it  at  the  time, 
and  on  his  refusal  to  do  so  thereafter  the  county  treasurer  did 
80.  Held,  that  an  action  would  not  lie  by  the  treasurer  against 
such  party  to  recover  the  amount  paid ;  the  sales  being  incom- 
plete, under  sections  1423  and  1426,  by  reason  of  the  purchaser's 
failure  to  pay,  and  section  1432  not  operating  to  extend  the  time 
of  payment. 

Review  on  Appeal:   habmless  ebbob:    Ruling  on  abandoned  demur- 
rer.   Where  defenses  in  an  action  to  which  demurrers  are  filed 
2    are  thereafter  abandoned,  the  overruling  of  such  demurrers, 
though  erroneous,  is  without  prejudice,  so  as  not  to  be  ground 
for  reversal. 

Appeal  from  Cherokee  District  Court. — ^Hon.  F.  E.  6a y- 

NOR,  Judge. 

Saturday,  October  12,  1901. 

Action  to  recover  $212.40,  alleged  to  have  been  paid 
by  plaintiff  ''at  the  oral  and  implied  request  and  foi*  the 
benefit  of  said  defendant."  Defendant  answered,  denying 
generally,  and  pleading  certain  matters  as  affirmative  de- 
fenses. A  jury  was  waived,  the  case  tried  to  the  court,  and 
judgment  rendered  dismissing  plaintiff's  petition,  from 
which  he  appeals. — Affirmed. 

Thomas  McCuUa  for  appellant 

E.  C.  Hertich  for  appellee. 

Given,  C.  J. — I.  The  facts  out  of  which  this  action 
grows  are  as  follows:  The  plaintiff  became  treasurer  of 
Cherokee  county  in  January,  1896.    At  a  tax  sale  held  by 
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him  a8  treasurer  December  6,  1897,  the  defendant  bid  in  a 
number  of  tracts  and  parcels  of  land,  including  two 
1  that  were  sold  for  delinquent  personal  taxes.    Plain- 

tiff had  his  certificates  of  sale  prepared  for  each  parcel 
to  be  sold,  except  the  name  of  the  purchaser,  which  was  filled 
in  as  each  tract  was  sold,  including  all  those  sold  to  the ' 
plaintiff.  Eay  Adsit,  deputy  county  auditor,  attended  the 
sale,  and  kept  a  memorandum  of  the  sales,  which  was  after- 
wards transferred  to  the  tax  sale  register,  as  required  by 
section  1427  of  the  Code,  which  register  shows  all  the  sales, 
including  those  to  the  defendant  Plaintiff,  as  treasurer, 
had  an  account  in  the  bank  of  T.  S.  Steele  &  Sons,  of  which 
defendant  was  a  member,  and  which,  by  reason  of  the  death 
of  the  senior  Steele,  was  in  December,  1897,  changed  to 
Steele's  Bank.  Shortly  after  the  tax  sale  the  plaintiff  pre- 
sented! certificates  of  sale  to  the  defendant  of  the  several 
tracts  bid  in  by  him,  and  asked  to  be  credited  with  the  aggre- 
gate amount  thereof  on  his  account  as  treasurer.  The  de- 
fendant received  and  credited  all  the  certificates  except  the 
two  in  question,  which  were  equal  to  the  value  of  the  prop- 
erty. Plaintiff  testifying,  states  the  transaction  as  follows: 
"I  paid  to  Cherokee  county  the  amounts  of  these  tax  certifi- 
cates^ I  carried  a  check  as  my  own  for  quite  a  while  before 
I  put  up  the  cash.  I  paid  the  money  in  December,  when 
the  check  went  to  the  waste  basket.  It  was  the  very  last 
of  December  when  I  paid  the  money.  I  carried  the  cer- 
tificates as  cash  until  Mr.  Steele  refused  to  take  them ;  then, 
the  same  night  that  Mr.  Steele  refused  to  take  them,  placed 
the  check.  In  other  words,  the  transaction  was  simply  this: 
I  put  up  the  land  at  tax  .sale.  Mr.  Steele  bid  on  the  lands. 
I  filled  in  the  certificates  at  that  time,  retained  them  in  my 
possession  until  Mr.  Steele  refused  to  take  them,  then  drew 
a  check  for  the  amount.  What  I  credited  was  an  ordinary 
check  drawn  on  the  Citizens  Bank  at  Marcus  for  the  amount^ 
signed  by  myself,  and  payable  to  myself.     I  presume  that 
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the  -way  the  check  read  was,  ^Citizens  Bank  of  Marcus :  Pay 
to  the  order  of  J.  H.  Sheldon'  so  much  money,  and  signed, 
*J.  H.  Sheldon;'  and  I  carried  this  as  a  memorandum  until 

1  paid  out  the  cash,  and  that  constituted  the  entire  trans- 
action, so  far  as  any  cash  business  on  my  part  was  con- 
cerned." 

II.  The  court  overruled  plaintiffs  demurrer  to  parts 
of  defendant's  answer,  and'  of  this  the  plaintiff  complains. 
As  the  defenses  demurred  to  were  abandoned  on  the  trial, 

there  was  no  prejudice  in  the  ruling,  even  if  erro- 

2  neous.     Plaintiff  also  complains  of  certain  rulings 
on  evidence,  but,  as  we  view  the  case,  there  was  no 

prejudicial  error  in  the  rulings,  and  they  require  no  further 
notice. 

III.  Plaintiff  alleges  and  contends  that  there  was  a 
custom  and  agreement  between  him  and  the  defendant  by 
which  he  was  to  pay  for  all  these  certificates,  and  receive 

credit  therefor  in  his  account  as  treasurer  in  the  bank. 

3  There  was  such  a  custom  as  to  taxes  which  the  de- 
fendant wanted  to  pay  for  himself  and  others.     He 

would  make  out  a  list  of  what  he  wanted  to  pay,  and  hand 
it  to  the  treasurer,  who  would  make  out  and  give  to  the  de- 
fendant tax  receipts  therefor,  and  receive  credit  for  the 
amount.  The  evidence  is  not  so  satisfactory  that  such  a 
custom  or  agreement  existed  as  to  tax-sale  certificates,  but, 
conceding  that  there  was,  a  reason  appears  why  the  plaintiff 
cannot  recover.  He  sues  as  an  individual  to  recover  for 
money  paid  by  him  "at  the  oral  and  implied  request  and 
for  the  benefit  of  said  defendant."  If  he  paid  it  voluntarily, 
without  request,  he  cannot  recover.  Richardson  v.  Blirik- 
iron,  76  Iowa,  256.  In  addition  to  what  we  have  quoted 
above,  the  plaintiff  testified :  "I  went  to  the  bank  with  the 
certificates,  and  he  refused  to  take  them,  and  it  was  after 
this  that  I  drew  the  check."  If  there  was  a  request  that 
plaintiff  pay  for  these  certificates  for  the  defendant,  it  is 
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evident  that  the  request  was  withdrawn  before  the  plaintiff 
paid  the   money,    and   therefore   the   payment   was 
4  voluntary.     Counsel  for  plaintiff  contends  that  the 

sales  were  complete,  and  therefore  he  is  entitled 
to  recover.  The  defendants  bids  being  for  the  smallest  por- 
tion, he  was  a  purchaser.  Code  section  1423.  Section  1426 
provides  that  the  purchaser  "shall  forthwith  pay  to  the  treas- 
urer the  amount  bid,  and  on  failure  to  do  the  same  shall  at 
once  be  again  offered  as  if  no  such  sale  hade  been  made."  The 
payment  is  to  be  made  "forthwith ;"  that  is,  "immediately ; 
without  delay;  directly;  as  soon  as  the  thing  required  may 
be  done  by  reasonable  exertion  confined  to  that  object." 
Webster.  In  view  of  the  provisions  for  again  offering  the 
property,  it  cannot  be  doubted  but  that  the  intention  of  the 
statute  is  that  payment  for  each  parcel  or  part  shall  be  made 
immediately  upon  the  part  or  parcel  being  sold.  Section 
1432  of  the  Code,  after  providing  for  the  preparation,  sign- 
ing, and  delivery  of  certificates  of  purchase,  continues  as 
follows:  "If  any  person  is  the  purchaser  of  more  than  one 
parcel,  he  may  have  the  whole  included  in  one  certificate, 
but  each  parcel  shall  be  separately  described."  It  is  con- 
tended that  this  modifies  the  former  section  as  to  the  time 
of  payment.  But  not  so.  There  is  no  provision  in  either  as  to 
when  the  certificates  shall  be  delivered,  and  under 
the  latter  section  it  is  clear  that  they  may  not  be  delivered 
until  after  the  sale  is  closed.  Whether  a  sale  is  completed 
until  the  certificate  is  delivered,  we  need  not  determine,  as 
it  is  manifest  that  it  is  not  a  complete  sale  until  payment 
is  made.  The  defendant  having  failed  to  pay  for  these 
parcels  at  the  time  they  were  struck  off  to  him,  it  was  the 
duty  of  the  plaintiff  to  at  once  offer  them  again,  and  he 
elected  to  treat  it  as  if  payment  was  made  at  the  risk  of  de- 
fendant's refusing  to  pay. 

It  follows  from  these  conclusions  that  there  was  no  error 
in  dismissing  the  plaintiff's  petition. — Afflelhed. 
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Packers  National  Bank,  Appellant,  v.   Chicago,  Mn>      |}^  ^J 
WAUKEE  &  St.  Paul  Railroad  Company,  Security 
National  Bank,  L.   M.   Brown   and  Waitt-Wiley 
Live  Stock  Commission  Company. 

Recovery  of  Mortgaged  Cattle:  descbiftion:  Instructions,  Where 
100  steers  are  described  in  a  chattel  mortgage  as  being  branded 
U,  and  41  of  43  steers  afterwards  sold  by  the  mortgagor  bear 

1  a  similar  brand  and  one  of  the  others  is  branded  O,  and  the* 
other  is  not  branded,  it  is  error,  in  an  action  by  the  mortgagee 
to  recover  the  steers  from  the  purchaser,  to  instruct  that,  ir 
plaintiff  is  entitled  to  recover,  he  is  entitled   to   recover  42 
animals. 

Bame,  An  instruction  in  an  action  by  a  mortgagee  to  recover  mort- 
gaged cattle  wrongfully  sold  by  the  mortgagor,  that  though  the 
brand  on  the  cattle  is  incorrectly  described  in  the  mortgage,  the 
8  description  is  sufficient  if,  on  rejecting  the  brand  there  remains 
a  sufficiently  correct  description  as  to  color,  number,  sex,  lo- 
cality, etc.,  is  erroneous  in  allowing  the  jury  to  entirely  reject 
a  portion  of  the  description,  in  determining  its  sufficiency. 

Constructive  Notice.    The  mortgage  did  not  Impart  constructive 

2  notice  that  it  covered  the  animal  branded  O  and  the  one  not 
branded. 

Appeal  from  Woodbury  District  Court, — ^Hon.  F.  R.  Gay- 

NOR,  Judge. 

Saturday,  October  12,  1901. 

Action  to  recover  the  possession  of  43  head  of  cattle 
Tinder  a  chattel  mortgage  executed  by  one  Jake  Francisco. 
The  case  was  tried  to  a  jury,  resulting  in  a  verdict  for  the 
plaintiff,  which  the  court  set  aside.  Plaintiff  appeals. — 
Affirmed. 

T.  J.  Mahoney  and  Hallam  &  Stevenson  for  appellant. 

F.  O,  Henderson,  William  Milchrist,  Wright,  Call  & 
Evhhard,  and  Shull  &  Famsworth  for  appellees. 
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Deemer,  J. — Jake  Francisco  made  a  chattel  mortgage 
to  one  L.  Rockwell  on  "one  hundred  head  one-vear-old  steers 
of  various  color,  and  branded  U  thus  on  left  side."  "All 
of  said  stock  *  *  *  are  owned  by  party  of  the  first  part, 
*  *  *  and  in  the  undisputed  possession  of  the  said  first 
party  on  the  premises  of  the  said  party  on  Sec  7,  Twp.  27, 
range  7,  in  Dakota  county,  Nebraska,  *  *  *^  having 
been  purchased  by  the  party  of  the  first  part  from  L.  Rock- 
well." The  notes  which  the  mortgage  was  made  to  secure 
were  transferred  before  maturity  to  the  plaintiff.  After 
the  making  of  the  mortgage,  Francisco  brought  43  steers  to 
the  Sioux  City  stock  yards,  and  sold  them  to  defend- 

1  ant  Brown.    At  the  time  of  his  purchase  Brown  had 
no  notice  that  any  of  the  steers  were  covered  by  the 

Rockwell  mortgage.  The  action  is  to  recover  these  steers 
so  purchased  by  Brown  upon  the  allegations  that  they  are 
covered  by  plaintiff's  mortgage.  The  mortgage  was  made, 
executed,  and  filed  for  record  in  accordance  with  the  laws 
of  the  state  of  Nebraska,  and  the  primary  question  iii  the 
case  is,  d'oes  it  so  describe  the  property  as  to  charge  sub- 
sequent purchasers  with  notice?  Forty-one  of  the  -^teers 
purchased  by  Brown  were  branded  thus:  f)  on  the  left 
shoulder;  one  was  branded  O  on  the  right  hip;  and  one  had 
no  brand  upon  it.  The  court  instructed,  in  effect,  that  if 
the  jury  found  plaintiff  entitled  to  recover  they  should  award 
him  the  possession  of  42  head  of  the  animals,  and  fix  the 
value  thereof.  Under  this  instruction  plaintiff  was  not  only 
entitled  to  recover  possession  of  the  41  steers  branded  /7» 
but  also  of  the  one  having  no  brand  or  of  the  one  branded  O 
on  right  hip.  This  was  manifestly  erroneous.  The  jury 
might  have  found  the  description  sufficient  as  to  41  of  the 
animals,  and  insufficient  as  to  the  others,  but  they  were  re- 
quired, if  they  did  so,  to  return  a  verdict  for  plaintiff 

2  for  all.     Moreover,  we  are  of  the  opinion  that  the 
mortgage  was  not  constructive  notice  that  it  covered 

either  of  these  steers. 
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11.  The  sixth  instruction  reads  as  follows:  "If  you 
should  find  that  the  brand  on  the  cattle  is  not  correctly  de- 
scribed in  the  mortgage,  still  if,  rejecting  the  brand,  there 

remains  sufficient  correct  description  as  to  age,  num- 
3  ber,  sex,  location,  and  possession,  coupled  with  the 

fact  (if  you  should  find  it  to  be  a  fact)  that  during  the 
time  the  cattle  were  on  the  premises  of  Francisco,  in  Da- 
kota county,  Nebraska,  he  had  no  other  steers  on  said  prem- 
ises, and  no  other  so  nearly  answering  the  description  that 
a  third  party  could  take  the  mortgage,  and,  aided  by  in- 
quiries which  it  would  naturally  suggest,  find  and  indentify 
the  cattle  while  in  the  possession  of  Francisco  and  on  hia 
premises  in  Dakota  county,  then  the  description  would  be 
sufficient,  and  your  verdict  should  be  for  plaintiff."  This 
instruction  is  erroneous,  as  it  seems  to  us,  in  that  it  allows 
the  jury  to  entirely  reject  certain  portions  of  the  descrip- 
tion, and  resort  to  other  parts,  and  from  those  not  rejected 
find  the  mortgage  sufficient  without  reference  to  the  mis-de- 
scription. The  true  rule,  as  we  understand  it,  is  that  all  of 
the  description  should  be  considered  in  determining  whether 
or  not  a  third  person,  aided  by  the  inquiries  which  the  in- 
strument itself  suggests,  would  be  enabled  to  identify  the 
property.  It  is  error  for  the  court  to  instruct  that  a  defect 
or  inaccuracy  is  immaterial.  The  whole  description  should 
be  left  to  the  jury  for  it  to  determine  the  sufficiency  of  the 
description.  Peterson  v.  Foli,  07  Iowa,  402 ;  Kern  v,  Wil- 
son, 73  Iowa,  490.  A  mis-description  is  often  of  controling^ 
importance,  and  should  always  be  considered  with  the  other 
facts  in  the  case.  Adams  v,  Banh,  53  Iowa,  491 ;  Ivins  v. 
Hines,  45  Iowa,  73 ;  Rowley  v,  Bartliolemew,  37  Iowa,  374. 
The  whole  description  should  be  considered,  and  if  the  part 
which  is  incorrect  is  not,  when  construed  with  the  other 
portions,  and  with  the  results  of  inquiries  naturally  suggested 
by  the  mortgage  itself,  such  as  would  naturally  mislead  a 
purchaser,  it  may  then  be  regarded  as  surplusage,   or  re- 
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jected  as  some  of  the  authorities  put  it.  Adamson  v.  Fagan, 
44  Minn.  489  (47  N.  W.  Rep.,  56).  See  also  King  v.  Ault- 
man,  24  Kan.  178. 

There  was  no  error  in  sustaining  defendant's  motion 
for  a  new  trial. — Affirmed. 
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J.  H.  Trumble    v.  Henry  C.  Happy  and  The  Maoistis 

Brewing  Co.  Appellants. 

Vicious  Dogs:  special  interbooatories:  As  to  harboring.  It  Id 
error  ia  an  action  for  damages  by  being  bitten  by  a  dog  on  de- 

5  fendant's  premises,  alleged  to  have  been  harbored  by  the  latter, 
to  refuse  to  submit  a  special  interrogatory  whether  the  dog  wau 
harbored  by  the  defendant 

Same:  Ownership  of  vicious  dog.  Where  the  evidence  in  an  action 
for  damages  for  being  bitten  by  a  dog  on  defendant's  premises, 

6  shows  that  defendant  did  not  own  the  dog,  it  is  error  to  refuse 
to  submit  a  special  interrogatory  as  to  defendant's  ownership.' 
unless  the  court  instructs  that  no  recovery  can  be  had  unless 
the  defendant  was  harboring  the  animal. 

Instructions  as  to  harboring.  An  instruction  in  an  action  for  dam- 
ages by  being  bitten  by  a  dog  on  defendant's  premises,  that  if 

7  defendant  harbored  the  dog  he  would  be  liable  therefor,  but 
that  the  act  of  defendant's  employes  in  taking  the  dog  on  the 

'8  premises,  or  the  fact  that  the  dog  was  in  the  habit  of  going  on 
the  premises,  would  not  be  harboring  him,  is  insufficient  in 
failing  to  state  what  acts  would  constitute  a  harboring. 

Common  law  liability:     Harboring.    There  is  no  common-law  lia- 
bility of  a  property  owner  for  damages  caused  by  a  person 
9    being  bitten  by  a  dog  of  another  while  on  the  premises  of  the 
former,  unless  he  permits  the  dog  to  be  on  his  premises  witL* 
the  knowledge  that  it  is  vicious. 

Request  for  instruction.  A  requested  instruction,  in  an  action  for 
damages  caused  by  being  bitten  by  a  dog  on  defendant's  prem- 
ises, that  if  defendant  was  not  the  owner  of  the  dog,  and  did 
9  not  know  its  vicious  character,  he  would  not  be  liable,  being' 
erroneous  In  failing  to  specify  defendant's  liability  if  he  bar- 

10  bored  the  dog,  is  not  sufficient  to  require  the  giving  of  an  In' 
struction  that  defendant  would  only  be  liable  for  permitting  the 
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dog  to  remain  on  the  premises  if  he  knew  that  it  was  vicious, 
and  there  is  evidence  in  support  thereof. 

Impeachment:     foundation:     Contradictory  statements.     Where  fi 
physician,  who  has  treated  plaintiff  for  certain  injuries,  testi- 

3  fled  as  to  his  charges,  in  an  action  to  recover  for  such  injuries 
and  his  attention  is  not  called  to  prior  contradictory  statements 
made  by  him,  it  is  error  to  admit  evidence  thereof. 

Heabsat.    Evidence,  in  an  action  for  damages  by  being  bitten  by  a 

4  dog,  that  the  witness  has  heard  that  the  dog  bit  another  person 
at  another  time  and  place  is  hearsay,  and  not  admissible. 

Instructtons  and  Evidence:      harmless  ebbob.     An  instruction,  in 

an  action  for  pei^nal  injuries,  that  plaintiff  may  recover  ex- 

2    penses  incurred  while  suffering  from  his  injuries,  if  any  werf 

incurred  is  not  erroneous,  though  there  is  no  evidence  of  there 

being  any  such  expenses. 

Special  Interrogatories:    to  call  fob  ultimate  facts.     Special  in- 
6    terrogatories  which  do  not  call  for  ultimate  facts  in  answer 
thereto  should  not  be  submitted. 

Review  on  Appeal:       stating  issxtes  to  jubt  bt  befebbino  it  to 
pleadings:     Estoppel  ty  consent.    Where  the  parties  consent 
1    thereto,  it  is  not  error  to  refer  the  jury  to  the  pleadings  for  the 
issues  in  the  case. 

Appeal    from    Linn  District    Court. — ^Hon;  William  G. 

Thompson^  Judge. 

Saturday,  October  12,  1901. 

Action  to  recover  for  a  personal  injury.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal. — Reversed. 

Rickel  &  Crocker  for  appellants. 

Jamison  &  Smyth  for  appellee. 

Sherwin,  J. — The  plaintiff  was  bitten  by  a  dog  which 
he  claims  was  harbored  by  the  defendants.     The  court  re- 
ferred the  jury  to  the  pleadings  for  the  issues  in  the  case. 
This  was  done  with  the  consent  of  both  parties,  and 
1  for  this  reason  there  was  no  error  in  so  doing,  under 

the  previous  holding  of  this  court  in  De  Wolf  v.  Dix, 
Vol.  114  la— 40 
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110  Iowa,  553.  It  is  of  doubtful  propriety,  however,  to 
compel  the  jury  to  search  out  and  determine  the  issue  they 
are  to  decide,  even  when  such  a  course  has  been  consented 
to  by  the  parties.  As  said  in  Swanson  v.  Allen,  108  Iowa, 
419,  it  is  often  diflScult  for  the  trained  lawyer  or  judge  to 
determine  just  the  issue  presented,  and  when  such  is  the 
case  the  burden  should  not  be  transferred  to  the  jury. 

There  is  no  evidence  tending  to  show  expense  incurred 

for  the  care  of  the  plaintiff  while  suffering  from  his  injury. 

The  court  told  the  jury,  however,  that  he  might  recover  for 

such  expense,  if  any  was  incurred.     The  instruction  on  this 

point  is  substantially  like  the  one  given  in  Lamb  v. 

2  City  of  Cedar  Rapids,  108  Iowa,  629,  which  was  held 
not  error.     That  case  certainly  goes  to  the  limit, 

but,  as  the  instruction  under  consideration  cannot  be  dis- 
tinguished from  the  one  passed  upon  there,  we  hold  there 
was  no  error  in  giving  it. 

The  physician  who  treated  the  plaintiff's  wound  was 

called  as  a  witness  for  the  defendants,  and  testified  that  he 

charged  for  his  services  in  so  doing  $1.50.     His  attention 

was  nowhere  called  to  any  different  statement  made 

3  by  him.  Yet  the  plaintiff  was  permitted  to  prove  over 
proper  objection,  that  he  had  at  one  time  said  that 

his  bill  was  about  $39.  It  cannot  be  claimed  that  such  testi- 
mony was  competent  as  original  evidence.  If  competent  at 
all,  it  cbuld  only  have  been  so  for  the  purpose  of  impeaching 
the  doctor,  and  no  foundation  was  laid  for  its  introduction 
as  such ;  hence  it  was  prejudicial  error  to  admit  it. 

One  of  plaintiff's  witnesses  testified  that  he  did  not 

know  whether  the  same  dog  had  bitten  another  person  at 

another  time  and  place,  but  further  answered  that  he  had 

heard  so.    The  last  part  of  his  answer  was  permitted 

4  to  stand.     It  was  clearly  hearsay,  and  should  have 
been  stricken  out. 

The  defendants  asked  the  court  to  submit  to  the  jury 
a  special  interrogatory  as  to  whether  they  or  either  of  them 
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owned  the  dog,  and  another  as  to  whether  he  was  harbored 
on  their  premises  with  their  knowledge  or  consent* 

5  Both  were  refused.  That  both  these  questions  presented 
controlling  and  ultimate  facts  for  the  jury  to  answer 

cannot  be  doubted ;  for  if  the  defendants  were  not  the  owners 
of  the  dog  and  had  not  harbored  him,  they  could  not  be  held 
liable  for  the  plaintiff's  injury.  As  the  record  at  the  close 
of  the  evidence  conclusively  showed  that  they  were  not  his 
owners,  there  would  have  been  no  error  in  refusing  to  sub- 
mit the  first  interrogatory,  if  the  court  had  instructed  that 
no  recovery  could  be  had  unless  it  was  found  that  the  de- 
fendants had  harbored  the  dog.  See  Citizens  State  Banh 
V.  Council  Bluffs  Fuel  Co.,  89  Iowa,  618.  But  this  was 
not  done,  and  the  case  was  submitted  as  if  the  question  of 
ownership  were  in  dispute.  It  was  clearly,  then,  the  defend- 
ant's right,  under  the  statute  to  have  the  jury  answer  this 
question,  and  also  that  propounded  in  the  fifth  interrogatory,, 
for  the  purpose  of  ascertaining  the  ground  upon  which  a 
verdict  for  plaintiff  was  returned,  if  such  should  be  the  case. 
As  the  record  then  stood,  and  as  the  case  w^as  submitted,  the 
finding  on  either  one  of  these  question  would  not  neces- 
sarily be  in  the  nature  of  a  special  verdict,  under  the  rule 
laid  down  in  White  v.  Adams,  77  Iowa,  295,  for  if  the  jury 
answered  one  question  in  the  afiirmative,  and  the  other  in 
the  negative,  there  still  would  be  a  basis  for  the  general 
verdict  for  the  plaintiff  under  the  court's  instructions.  We 
think  the  questions  should  have  been  submitted  to  the  jury. 
Code,  section  3727 ;  Day  v.  City  of  Mt,  Pleasant,  70  lowa,^ 
193. 

The    second,    third     and    fourth     special     interroga- 

6  tories    asked    did    not    require    ultimate    facts    for 
answers,  and  hence  were  properly  refused. 

In  its  second  instruction  the  court  told  the 
jury  that  if  the  defendants  or  either  of  them 
harbored  the  dog,  "they  would  in  law  be  the 
owner  thereof,  and  liable  for  the  damages  done."     In  the 
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fourth  paragraph  of  the  charge  this  language  is  somewhat 
modified  by  the  statement  that,  if  the  defendant's  employes 
induced  the  dog  to  remain  on  the  premises  without  the  con- 
sent of  the  defendants  they  would  not  be  liable  for  harbor- 
ing him ;  and,  further,  that  the  mere  fact  that  the  dog  was  in 
the  habit  of  going  on  the  premises  of  the  defend- 

7  ants  would  not  be  harboring  him.  It  is  an  admitted 
fact  in  the  case  that  none  of  the  defendants  owned 

the  dog.  One  of  the  plaintiff's  own  witnesses  testified  that 
he  belonged  to  one  Dehart.  To  make  the  defendants  or 
either  of  them  liable,  then,  for  the  plaintiff's  injuries,  it  was 
necessary  to  show  that  the  defendants  harbored  the  dog  as 
owners  usually  do;  in  other  words,  that  their  treatment  of 
the  dog  was  such  as  that  of  owners  usually.  An  instruction 
to  this  effect  was  approved  in  O'Harra  v.  Miller,  64 

8  Iowa,  462.     If  it  be  conceded,  for  the  purpose  of 
this  case,  that  the  holding  there  is  that  the  harboring 

of  a  dog  as  o\vners  usually  do  is  sufficient  to  bring  the  case 
within  the  statute  making  owners  liable  for  damages,  the 
instructions  fall  far  short  of  directing  the  jury  what  acts  are 
necessary  to  create  such  liability,  and  in  this  respect  they 
did  not  correctly  define  the  law. 

No  liability  would  arise  imder  the  common  law  unless' 

it  were  shown  that  the  defendants  permitted  a  vicious  dog 

to  remain  on  their  premises  knowing  it  to   be   such.      The 

plaintiff  in  his  petition   alleged   that   the   dog  was 

9  vicious,  and  so  known  to  be  by  the  defendants,  and 
there  was  evidence  tending  to  support  this  claim,  but 

no  instruction  was  given  covering  this  branch  of  the  case. 

The  defendants  cannot  complain  of  this  omission,  however, 

for  none  was  asked  which  embodied  this  thought.    True,  an 

instruction  was  asked  which  directed  the  jury  that 

10  if  the  defendants  were  not  the  owners,  and  did  not 
know  the  vicious  character  of  the  dog,  the  plaintiff 

could  not  recover ;  but  this  left  out  of  view  the  liabilitv  for 
harboring  the  dog  as  owners  usually  do,  and  was  properly 
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refused.  The  thoughts  embodied  in  the  fourth  and  fifth  re- 
quests made  by  the  defendants  were  substantially  given  in 
the  court's  own  charge. 

For  the  error  pointed  out,  the  judgment  is  beversed. 


Timothy  Dillon,  Assignee  of  Abe  Levens,  Appellee,  v. 

Mrs.  F.  J.  Farley,  Appellant. 

Trusts:     AGREEMENT  TO  ASSUME  DEBT  OWING  FOB  GOODS  BOUGHT.  Where 

a  purchaser  of  personalty  agreed,  as  a  part  of  the  consideration, 
to  pay  a  debt  which  the  seller  owed  for  a  portion  of  the  goods 

1  sold,  such  agreement  was  merely  a  contract,  for  the  breach  ot 
which  an  action  would  lie  against  the  purchaser,  but  did  not 
impress  the  property  with  a  trust  in  favor  of  the  person  who 
oViginally  sold  the  goods. 

Bona  fide  pubchasers.    Where  a  purchaser  of  personalty  took  the 
property  impressed  with  a  trust  in  favor  of  a  creditor  of  his 

2  vendor,  one  to  whom  such  purchaser  sells  the  property  Is  not 
liable,  unless  taking  without  consideration  or  with  notice  of  the 
trust 

Appeal  from  Dubuque  District  Court. — Hon.  Fred  O'Don- 

NELL,  Judge. 

Moxday,  October  14,  1901. 

Action  by  an  assignee  of  the  firm  of  Levens  &  Dillon 
to  recover  on  account  of  wines  and  liquors  sold  one  Martin 
Vorrey.  Certain  saloon  fixtures  owned  by  Vorrey  were  con- 
veyed to  Frank  Farley,  and  by  him  (Farley)  conveyed  to 
defendant,  and  plaintiff  seeks  to  make  the  account  a  charge 
against  these  fixtures.  From  a  decree  and  judgment  for 
plaintiff,  defendant  appeals. — Reversed. 

P.  S.  Webster  for  appellant. 

Lyon  &  Lyon  for  appellee. 
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Deemer,  J.— Between  May  1  and  September  6,  1897, 
Levens  &  Dillon  sold  and  delivered  to  Vorrey  &  Farley,  who 
^ijvere  conducting  a  saloon  in  the  city  of  Dubuque,  intoxicat- 
^"*      ing  liquors  to  the  value  of  $247.44.     The  bill  for 
1  these  goods  was  assigned  to  plaintiff.     It  is  claimed 

that  Vorrey  sold  the  saloon  and  fixtures,  or  his  in- 
•terest  in  them,  to  his  partner,  Farley,  in  consideration  of 
iFarley^s  promise  to  pay  the  aforesaid  bill.  Farley  con- 
veyed the  property  to  the  defendant,  his  wife,  by  bill  of  sale 
reciting  a  consideration  of  $5.  Vorrey  and  Farley  are  both 
dead,  and  administration  has  not  been  had  on  the  estate  of 
either.  Mrs.  Farley  sold  part  of  the  goods  conveyed  to  her 
by  her  husband  for  $800,  and  has  on  hand  property  to  the 
value  of  $60.  The  trial  court  found  that  the  property  in 
defendant's  possession,  and  the  proceeds  arising  from  the 
sale  of  the  fixtures  she  received  from  her  husband,  sho.uld 
be  impressed  with  a  trust  in  plaintiff's  favor  to  the  extent 
of  the  amount  of  the  bill  of  goods  sold  Vorrey  &  Farley. 
The  plaintiff  introduced  evidence  tending  to  show  that,  when 
Farley  received  a  bill  of  sale  of  Vorrey's  interest  in  the 
property,  he  (Farley)  agreed,  as  part  consideration  therefor, 
to  pay  plaintiff's  bill ;  that  by  reason  of  this  promise  a  trust 
arose  in  plaintiff's  favor  to  the  extent  of  the  amount  of  his 
bill ;  that  defendant  acquired  her  title  either  without  consid- 
eration, or  with  notice  of  her  husband's  promise;  and  that 
plaintiff  is  entitled  to  have  his  claim  impressed  as  a  trust 
upon  the  property,  or  the  proceeds  thereof.  Conceding,  for 
the  purpose  of  the  case,  that  Farley,  when  he  received  the 
bill  of  sale  from  Vorrey,  agreed  to  pay  plaintiff's  bill,  as 
part  consideration  for  the  property,  this  was  nothing  more 
than  a  naked  promise,  for  breach  of  which  an  action  would 
lie  against  Farley.  Such  a  promise  did  not  create  a  trust. 
Chapman  v.  Beardsley,  31  Conn.  115.  Had  the  proof  shown 
an  agreement  on  Farley's  part  to  take  the  property  and  pay 
the  d'ebts  out  of  proceeds  thereof,  a  different  question  would 
arise.    The  bill  of  sale  recites  a  consideration  of  five  dollars. 
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and,  admitting  that  other  and  further  considerations  may 
be  shown,  a  mere  promise  to  pay  the  debt  of  another,  as  part 
consideration  for  the  purchase  of  property,  does  not  create  a 
trust.  It  may  be  that  an  express  trust  in  personal  property 
may  be  shown  by  parol,  but  failure  to  pay  the  agreed  con- 
sideration does  not  create  a  trust.  Acker  v.  Priest,  92  Iowa, 
620.  It  is  barely  possible  that  plaintiff,  as  an  assignee  of  a 
firm  creditor,  would  have  a  right  to  resort  to  property  that 
was  owned  by  the  firm  of  Vorrey  &  Farley ;  but  his  case  is 
not  bottomed  on  this  theory,  and  he  contends  that  Farley 
was  not  a  partner,  but  a  mere  employe,  of  Vorrey.  Assum- 
ing, then,  that  plaintiff  had  a  remedy  against  Farley,  on  his 
promise  to  pay  the  claim,  in  consideration  of  the  receipt  of 
the  goods,  this  remedy  was  personal.  Hawley  v.  Bank,  97 
Iowa,  187.  And,  as  Farley  is  dead,  an  administrator  should 
have  been  appointed,  and  the  claim  filed  against  his  estate. 
Farley's  wife  is  not  liable  on  the  promise  in  an  action 
2  of  this  kind.     But,  assuming  that  a  trust  was  im- 

pressed on  the  property  by  reason  of  Farley's  prom- 
ise, defendant  cannot  be  held  liable  unless  it  be  shown  that 
she  took  the  property  without  consideration,  or  with  notice 
of  the  trust.  N"o  fraud  is  claimed  in  the  transaction  between 
Mr,  and  Mrs.  Farley.  The  bill  of  sale,  which  was  intro- 
duced in  evidence  by  plaintiff,  recites  a  consideration  of  five 
dollars,  and  defendant  introduced  evidence  to  show  that 
other  matters  of  value  were  also  included.  Even  if  the  con- 
sideration were  but  five  dollars,  that  would  be  sufficient  to 
support  the  transfer.  Inadequacy  of  consideration  is  only 
material  where  fraud  is  claimed.  The  bill  of  sale  is  sup- 
ported, then,  by  a  consideration,  and  there  is  absolutely  no 
evidence  to  show  that  defendant  purchased  with  knowledge 
of  a  trust.  Without  this  knowledge,  defendant  cannot  be 
held  responsible.  There  was  nothing  on  the  face  of  either 
bill  of  sale  to  indicate  that  any  trust  was  created,  and,  in  the 
absence  of  such  evidence,  knowledge  on  the  part  of  the  pur- 
chaser from  the  trustee  of  the  trust  character  of  the  property 
must  be  shown. 
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Many  other  questions  are  argued,  but  these  seem  to  be 
controlling.  There  should  have  been  a  decree  for  defendant, 
and  the  cause  is  remanded  for  that  purpose,  or,  at  defend- 
ant's option,  she  may  have  a  decree  in  this  court. — Re- 
versed. 


W.  H.  Cole,  Appellant,  v.  Charles  City  National  Bank. 

Fraud  and  Mistake:  pleading.  A  petition  stating  that  plaintiff 
executed  a  promissory  note  to  defendant  bank,  and  was  given 
credit  therefor  in  his  bank  book,  but  that  this  entry  was  not 

1  made  In  the  proper  place,  but  on  a  page  where  the  account  hatf 
been  balanced,  and  that  subsequently  a  party  Indebted  to  plain- 
tiff deposited  a  sum  equal  to  the  face  of  the  note  to  plaintiff's 

2  credit,  and  that  plaintiff  did  not  know  of  this  payment,  and  wac 
told  by  the  president  of  the  defendant  that  no  such  payment 
had  been  made,  and  In  his  final  settlement  received  no  credit  for 
one  of  the  sums  so  deposited,  charges  both  mistake  and  fraud. 

Stati^te  of  limitations.  Where  plaintiff  sued  to  recover  money  de- 
posited In  a  bank,  without  his  knowledge,  to  his  credit,  but 
which  he  did  not  receive  In  the  settlement  of  his  account,  and 
which  the  bank's  president  told  him  had  not  been  made,  the 

4  cause  of  action  was  not  barred  In  the  statutory  period  after  the 
fraud  or  mistake  but  under  Code,  section  3448,  providing  that 
In  actions  for  fraud  or  mistake,  the  cause  of  action  shall  not 
accrue  until  discovery,  the  statute  did  not  begin  to  run  against 
his  cause  of  action  until  he  discovered  the  error. 

Neoliodnce:  Jury  question.  Where  plaintiff  sued  to  recover  money 
deposited  to  his  credit  In  a  bank,  but  which  he  did  not  receive 

5  because  of  fraud  or  mistake  In  his  settlement  with  the  bank, 
the  question  of  plaintiff's  negligence  in  not  carefully  examining 
his  pass-book  and  discovering  his  mistake  was  for  the  jury. 

TfiNDER:     Conditions  precedent.    In  an  action  to  recover  money  de- 
posited In  defendant  bank  to  plaintiffs  credit,  and  which  he  had 
2    not  received  because  of  mistake  In  settlement,  the  tender  of  a 
receipt  or  check  Is  not  a  condition  precedent  to  a  cause  of  action. 

Demand:     evidence:      Objection    below.     When    no    advantage   Iff 

taken  of  a  failure  to  plead  demand,  the  cause  Is  tried  as  though 

2    demand  were  In  Issue  and  the  evidence  tends  to  show  that  one 
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was  made,  the  action  may  be  maintained  though  demand  be  es- 
sential and  not  pleaded. 

• 

Review  on  Appeal:  verdict.  "V^here  there  is  testimony  supporting 
the  allegations  of  a  petition,  the  verdict  of  a  Jury  thereon  will 

3  not  be  disturbed  because  the  testimony  is  improbable  and  in 
conflict  with  admitted  circumstances. 

Appeal  from  Floyd  District  Court. — Hon.    Clifford  P. 

Smith,  Judge. 

Monday,  October  14,  1901. 

Action  at  law  to  recover  of  defendant  the  sum  of 
$3,000  and  interest.  At  the  close  of  plaintiff's  evidence  the 
court  directed  a  verdict  for  defendant.  From  the  judgment 
entered  thereon  against  plaintiff  for  costs,  he  appeals. — Re- 
versed. 

Robert  Eggert  for  appellant. 

Frank  Liengenf elder  and  Robert  G.  Reiniger  for  appel- 
lee. 

Waterman,  J. — The  petition  states,  in  substance,  the 
following  facts:     Prior  to  and  during  the  year  1892  plain- 
tiff, who  is  a  contractor  and  builder,  was  engaged  in  erecting, 
a  building  for  the  Charles  City  College.    During  this 
1  time  he  was  a  depositor  in  defendant  bank,  his  ac- 

count running  up  in  the  aggregate  to  some  $45,000. 
On  March  17,  1892,  plaintiff  executed  and  delivered  his 
promissory  note  for  $3,000  to  defendant  bank,  and  was  given 
credit  therefor  in  his  pass  book.  Plaintiff  saw  this  entry 
made,  but  did  not  observe  that  it  was  not  in  the  proper  place 
in  said  book,  but  was  on  a  page  where  the  account  had  been 
fully  settled  and  balanced.  On  March  18,  1892,  the  build- 
ing^  committee  of  Charles  City  College  deposited  in  defend- 
ant bank  the  sum  of  $3,000,  which  was  due  the  plaintiff  on 
his  contract.  This  amount  was  credited  in  its  proper  place 
on  said  pass  book  as  of  that  date.    Plaintiff  did  not  know  of 
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this  payment  by  the  building  committee,  and  was  told  by  the 
president  of  the  defendant  bank  that  no  such  payment  had 
been  made.  In  his  settlement  with  the  bank  he  never  re- 
ceived credit  for  one  of  these  sums  of  $3,000.  He  did  not 
learn  of  the  true  condition  of  affairs  until  October  of  the 
year  1898,  and  the  record  shows  this  action  was  instituted 
in  February,  1899.  The  answer  puts  in  issue  the  facts 
stated,  and  sets  up  the  statute  of  limitations. 

I.  It  is  first  contended  on  the  part  of  the  defendant 
that  the  petition  does  not  charge    fraud    or    mistake,    and 
therefore  does  not  set  out  a  cause  of  action.    To  this  we  can- 
not agree.     A  mistake  is   clearly   charged,    and,    al- 

2  though  not  by  name,  we  think  fraud  is  also  averred. 

It  is  thought  by  appellee  that  this  action  cannot  be 
maintained  because  a  demand  is  not  alleged,  and  no  check 
or  receipt  tendered.  No  advantage  was  taken  by  demurrer 
.  or  answer  to  the  failure  to  plead  a  demand.  The  case  was 
tried  as  though  the  petition  stated  a  cause  of  action.  The 
testimony  of  plaintiff  tended  to  show  a  demand,  and,  under 
the  circumstances,  we  think  this  was  sufficient,  if  indeed,  a 
demand  was  necessary.  Weis  v.  Morris,  102  Iowa,  327.  We 
know  of  no  reason  for  holding  that  a  receipt  or  check  should 
be  tendered  in  order  to  maintain  this  action.  The  case  cited 
by  appellee  on  this  point  (McEwen  v.  Davis,  39  Tnd.  109) 
does  not  support  its  position. 

II.  Plaintiff's  testimony  tends  to  sustain  the  allega- 
tions of  his  petition.  If  it  is  improbable  in  some  respects, 
and  in  conflict,  perhaps,  with  admitted  circumstances,  these 

facts  would  go  to  its  weight,  and  of  this  the  jury 
8  were  the  proper  judges.     If  there  is  evidence  suffi- 

cient to  take  the  case  to  a  jury,  plaintiff  is  entitled 
to  have  it  passed  on  by  them.  We  are  not  at  liberty  to  de- 
termine as  to  the  weight  of  such  evidence,  nor  to  pass  upon 
the  credibility  of  the  witness.  Scott  v.  Railroad  Co,,  112 
Iowa,  64. 
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III.     Was  plaintiff's  cause  of  action  barred  by   the 
statute  of  limitations  ?  He  avers  and  testifies  that  he  did  not 
discover  tl^e  mistake  in  his  account  until  the  year  1898.  De- 
fendant insists  this  case  does  not  come  within  the 

4  terms  of  section  3448  of  the  Code,  which  provides 
that  in  actions  for  relief  on  the  ground  of  fraud  or 

mistake  the  cause  of  action  shall  not  be  deemed  to  have  ac- 
crued until  such  fraud  or  mistake  is  discovered  by  the  party 
aggrieved.  We  are  of  opinion  that  the  case  is  within  the 
rule  announced  in  Cooh  v.  Railway  Co.,  81  Iowa,  551.  It 
is  there  stated  that  the  statute  does  not  begin  to  run,  where 
a  cause  of  action  is  fraudulently  concealed,  until  the  factg 
are  discovered  by  plaintiff;  or,  as  held  in  Humphreys  v. 
Maitoriy  43  Iowa,  556,  until  they  might  have  been  discov- 
ered by  the  exercise  of  diligence.  In  the  case  at  bar,  de- 
fendant was  a  trustee  of  the  funds  deposited.  If  plaintiff's 
testimony  is  to  be  believed,  there  was  a  wilful  and  wrong- 
ful concealment  of  one  of  these  deposits.  But  were  it  so  that 
the  fraud  complained  of  is  not  such  as  was  originally 
cognizable  in  a  court  of  equity,  or  if  it  be  conceded  that  it 
is  not  sufficiently  averred  in  the  petition,  there  is  no  ques- 
tion as  to  the  averment  of  mistake,  and  this  will  save  plain- 
tiffs rights  under  this  section.    Baird  v.  Bridge  Co,, 

5  111  Iowa,  627.     Whether  plaintiff,  in  the  exercise 
of  due  diligence,  might  sooner  have  discovered  his 

rights,  was  a  question  peculiarly  for  the  jury.  Doubtless  it 
was  plaintiff's  duty  to  examine  his  pass  book  and  vouchers 
from  time  to  time.  3  Am.  &  Eng.  Enc  Law,  840,  and  cases 
cited.  But,  with  the  pass  book  in  the  condition  we  have 
stated,  it  was  for  a  jury  to  say  what  knowledge  it  would  or 
should  have  conveyed  to  him. 

For  the  reasons  given,  the  judgment  is  bevebeed. 
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J.  G.  Haerther  v.  Bertha  Mohr,  Appellant. 

Construction  of  Life  Policy:  referring  to  female  beneficiary  bt 
PRONOUN  "his/*  Where  a  life  poHcy  provided  that  the  company 
would  pay  the  amount  of  the  insurance  "unto  H.,  wife  of  M.. 
his  executors,  administrators,  or  assigns/'  the  word  "his"  re- 
ferred to  H. 

Endowment  Policies.     The  beneficiary  In  such  poHoy  has  such  a 
2    vested  interest  that  it  does  not  cease  at  his  death. 

Appeal  from  Johnson  District  Court, — Hon.  M.  J.  Wade, 

Judge. 

Monday,  October  14,  1901. 

On  January  10,  1893,  the  Mutual  Life  Insurance  Com- 
pany of  Xew  York  issued  a  policy  on  the  life  of  Jacob  M. 
Mohr,  stipulating  for  the  payment  of  premiums  for  20  full 
years,  and  that  it  might  become  payable  after  the  lapse  of 
that  period  though  the  insured  were  then  living.  In  it  th? 
company  promised  "to  pay  at  its  home  office  in  the  city  of 
New  York,  unto  Henricka  Mohr,  wife  of  Jacob  Mohr,  of 
Iowa  City,  in  the  county  of  Johnson,  state  of  Iowa,  his  exe- 
cutors, administrators,  or  assigns,  five  thousand  dollars" 
upon  the  proof  of  assured's  death.  Henricka  Mohr,  the 
beneficiary  named,  died  August  10,  1896.  The  assured  died 
February  22,  1899,  leaving  him  surviving,  his  widow  of  a 
second  marriage,  Bertha  Mohr,  and  four  children,  the  fruit 
of  the  first.  The  court  ordered  that  eight-ninths  of  the  pro- 
ceeds of  the  policy  be  paid  to  the  children,  and  one-ninth 
thereof  to  the  widow,  and  the  latter  appeals. — Ajjirm^d, 

Ranch  &  Bradley  for  appellant. 

T.  M.  Fairchild  and  0,  A.  Brayton  for  appellee. 

Ladd,  J. — ^Did  the  benefits  of  this  policy  descend  to 
the  heirs  of  the  insured  or  to  those  of  the  beneficiary  ?  This 
necessarily  depends  upon  the  construction  to  be  given  the 
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stipulation  that  "the  Mutual  Life  Insurance  Company  of 
Xew  York  promises  to  pay  unto  Henricka  Mohr,  wife  of 
Jacob  Mohr,  of  Iowa  City,  in  Johnson  county,  in  the  state 
of  Iowa,  his  executors,  administrators,  or  assigns,  $5,000." 
Here  is  a  patent  ambiguity.  Does  the  personal  pronoun 
**his"  refer  to  Henricka  or  Jacob  as  its  antecedent?  But 
for  discrepancy  in  gender,  its  reference  to  Henricka  could 
not    be    questioned.      The    name    of    Jacob    Mohr 

1  is  introduced  only  in  describing  Henricka,  and 
correspondence  in  gender  is  the  only  indica- 
tion that  the  pronoun  refers  to  him.  Omit  the  de- 
scriptive clause,  and  the  use  of  "his''  instead  of  ^^her" 
could  have  no  effect.  We  think  including  it  does  not  change 
the  meaning  of  the  policy.  The  mistake  in  the  gender  of 
possessives  is  of  such  frequent  occurrence  that  in  the  con- 
struction of  statutes  words  importing  masculine  gender  may 
be  extended  to  females.  Section  48,  Code.  Unless  the  set- 
tled rules  of  grammatical  construction  are  to  be  ignored, 
*Tiis,"  although  inserted  in  writing,  must  be  held  to  refer 
to  Henricka.  To  read  it  otherwise,  another  sentence  would 
have  to  be  implied  before  it,  such  as,  "or  in  event  of  her 
prior  death,"  or  the  like.  The  court  would  hardly  be  author- 
ized to  go  to  this  extreme  in  order  to  obviate  the  applica- 
tion of  the  masculine  possessive  to  a  female  antecedent. 
Such  naistakes  are  likely  to  occur  in  filling  out  the  blanks 
of  contracts,  and  when  they  do  it  is  as  well  to  recognize  the 
f^ct,  and  construe  the  instrument  accordingly.  See  Berniaud 
V,  Beecher,  71  Cal.  38  (11  Pac.  Rep.  802);  Rex.  v.  Smith, 
Russ.  &  R.  267. 

II.     But  appellant  insists  that  the  beneficiary's  interest 

in  the  policy  ceased  with  her  death.    This  might  possibly  be 

true  had  hers  not  been  a  vested  interest.     See  Carpenter  r. 

Knapp,    101    Iowa,    729.      Our    statute    exempts 

2  the    avails    of    life     insurance    from     the    claims 
of    creditors    of    the    assured,     and    the    doctrine 

generally    prevailing    is    that,    because    of    such    statute, 
the    execution    of    an    ordinary    life    policv,    in    the    ab- 


638  Heed  v.  Coebigan.  [114  Iowa 

sence  of  a  reservation,  confers  immediately  a  vested  right 
upon,  and  raises  an  irrevocable  trust  in  favor  of,  the  party 
named  as  beneficiary, — a  right  which  cannot  be  impaired 
without  the  beneficiary^s  consent  Wilmaser  v.  Insurance- 
Co,,  66  Iowa,  417 ;  Central  Bank  v.  Hume,  128  U.  S.  195 
(9  Sup.  Ct.  Rep.  41,  32  L.  Ed,  370)  ;  New  York  Life  Ins. 
Co.  V.  Ireland,  —  Tex.  (17  S.  W.  Rep.  617,  14  L.  R  A.. 
278)  ;  Lochvood  v.  Insurance  Co.,  108  Mich.  334  (66  N.  W. 
Rep.  229).  See  cases  collected  in  3  Am  &  Eng.  Enc.  Law^ 
980. 

Appellant  urges  that  a  different  rule  should  be  applied 
to  an  endowment  policy.  Without  deciding  what  the  right 
of  the  assured  would  have  been  upon  the  completion  of  pr(v 
mium  payments,  it  is  enough  to  say  that  he  died  before  that 
time,  and  at  a  period  when  the  indemnity  was  payable  to 
Henricka  or  her  executors.  The  fact  that  it  in  whole  or  in 
part  might  have  become  payable  to  him  in  a  certain  contin- 
gency which  never  happened  is  wholly  immaterial.  Pingrey 
V.  Insurance  Co.,  144  Mass.  374  (11  K  E.  Rep.  562) ;. 
Lemon  v.  Insurance  Co,,  38  Conn.  294;  Brummar  v.  Cohn,. 
86  N.  Y.  11  (40  Am.  Rep.  503).— Affirmed, 


Geobge  Reed  v.  W.  H.  Corbioan,  Appellant 

New  Trial:     newlt-discovered  evtoence:     MateriaUty,     Where,  la 
an  action  to  recover  money  loaned,  defendant  denies  that  the^ 
transaction  was  a  loan,  but  alleges  that,  on  payment  of  a  cer- 

1  tain  sum  by  a  given  date,  plaintift  was  to  become  his  partner, 
and  that  plaintift  has  failed  to  comply  therewith,  but  has  paid 
only  a  small  portion  of  the  sum  named,  a  new  trial  will  not  bd 

4  granted  for  newly-discovered  evidence  on  an  affidavit  that  plain- 
tiff had  said  he  purchased  a  half  interest  In  the  business,  and 
that  the  parties  were  in  partnership,  such  evidence  being  im- 
material under  defendant's  allegations. 

Costs:   demand  in  pleading  unnecessary.    Under  Code,  section  3853,. 
providing  that  costs  shall  be  recovered  by  the  successful  against 
3    the  losing  party,  costs  may  be  recovered  by  a  plaintiff  without  a. 
demand  therefor  in  h*'s  petition. 


Oct.  1901]  Reed  v.  Corrigan.  639» 

Review  on  Appeal :   findi:7G8  or  trial  court.    Where  the  testimony 
2    is  oonflicting,  a  finding  of  the  trial  court  thereon  will  not  be. 
disturbed  on  appeal. 

Appeal    from    Monona    District    Court. — ^Hon.    Wii-liam: 

Hutchinson,  Judge. 

Monday,  October  14,  1901. 

Action  to  recover  $265  which  plaintiff  alleges  he- 
loaned  to  defendant  in  August,  1898,  on  his  verbal  promise^ 
to  repay  the  same  in  a  short  time.  Defendant  answered^, 
denying  that  plaintiff  loaned  him  any  money;  and  in  an 
amendment  to  conform  to  the  proofs,  and  as  further  defense 

and  counterclaim,  he  allies,  in  substance,  as  fol- 
1  lows :    That  about  August  1,  1898,  they  entered  into- 

an  oral  agreement  whereby  defendant  agreed  to  sell, 
and  plaintiff  to  buy,  a  one-half  interest  in  defendant's  har- 
ness business  at  $800,  and  upon  full  payment  thereof  Jan- 
uary 1,  1899,  he  was  to  become  a  partner  with  defendant: 
in  said  business;  that  plaintiff  failed  to  comply  with  said 
agreement,  and  has  only  paid  a  small  part  of  said  $800. 
Defendant  demands  judgment  for  $600  as  balance  due  under 
the  agreement,  and  for  damages  for  a  failure  to  perform 
said  agreement  Plaintiff  replied,  denying  generally  the  al- 
legations of  defendant's  cross  bill.  The  case  was  tried  to 
the  court,  and  judgment  rendered  in  favor  of  the  plain- 
tiff.   Defendant  appeals. — Affirmed, 

Chojs,  E.  Underhill  for  appellant. 
McMillan  &  Kimdall  for  appellee. 

Given,  C.  J. — I.  Appellant's  first  contention  is  that 
the  court  erred  in  rendering  judgment  in  any  amount  against 
him.  There  is  no  question  but  that  defendant  did  receive 
from  plaintiff  $265  about  the  time  alleged,  and  the  question 
is  whether  it  was  as  a  loan,  or  on  account  of  the  alleged  agree* 
ment.    The  only  witnesses  examined  were  the  parties  and  T.. 
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J.   Smith,  and  their  tesimony  is  in  conflict  as  to  whether 
there  was  an  agreement  as  alleged.     The  determina- 

2  tion  of  the  issue  depends  upon  the  weight  and  credit 
to    be    given    to  the    witnesses,    and    of    this    the 

trial  jndge  had  better  opportunity  of  judging  than  Ave  have. 
Giving  to  his  judgment  the  force  and  effect  of  a  verdict, 
w^e  cannot  say  that  he  erred  in  rendering  judgment  for  the 
plaintiff.  Appellant's  further  contention  is  that  the  court 
erred  in  rendering  judgment  against  him  for  costs, 

3  for  the  reason  that  plaintiff  does  not  ask  to  recover 
costs  in  his  petiton.       Appellant  cites  Johnson  v, 

Mantz,  69  Iowa,  710,  holding  that  relief  not  asked  cannot 
be  granted,  and  Searle  v,  Fairbanks,  Morse  &  Co.,  80  Iowa, 
307,  that  judgment  for  costs  on  a  prayer  for  general  re- 
lief in  equity  was  proper.  Section  3853  of  the  Code  pro- 
vides "that  costs  shall  be  recovered  by  the  successful  against 
the  losing  party."  Costs  are  no  part  of  the  cause  of  action, 
but  incident  to  the  action,  and  mav  be  recovered  without  de- 
mand  therefor. 

II.     Appellant  moved  to  set  aside  the  judgment  and 

for  a  new  trial  on  the  ground  of  newly-discovered  evidence, 

which  motion   was   overruled,    and   of  this   he   complains. 

Three  affidavits  were  filed  in  support  of  this  motion, 

4  and  are  to  the  effect  that  plaintiff  said  he  had  pur- 
chased a  half  interest  in  defendant's  business,  and 

that  he  was  in  partnership  with  him.  Defendant's  allega- 
tion is  that  upon  full  payment  of  the  $800  "on  or  before 
January  1,  1899,  he  was  to  become  a  full  partner  with  the 
defendant,"  and  that  he  "has  only  paid  a  small  portion 
thereof."  The  newly-discovered  evidence  was  immaterial 
under  this  allegation.  For  this  and  other  reasons  there  was 
no  error  in  overruling  defendant's  motion  to  vacate  the  judg- 
ment and  for  a  new  trial. — Affirmed. 
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Chloretta  Beooks,  Appellant,    v.    The  City  of  Sioux 

City. 

Opinion  Evidence:  condition  of  sidewalk.  In  an  action  against 
a  city  for  injuries  caused  by  an  alleged  defective  sidewalk.  It 
was  proper  to  refuse  evidence  of  plaintiff's  witness  that  the 

3  walk  was  In  bad  condition,  and  yet  admit  evidence  by  the  de- 
fendant that  the  walk  was  in  good  and  sound  condition,  since 
to  state  that  the  walk  was  defective  was  to  announce  a  conclu- 
sion, while  to  say  that  It  was  sound  was  to  state  a  fact. 

Hypothetical  questions.    Hypothetical  questions  asked  experts  are 

4  not  objectionable  because  they  do  not  embody  all  the  facts 
shown  by  the  record. 

• 

Assignment  of  Errors:  befebence  to  abstract:  Deflniteness, 
Where  error  is  assigned  on  rulings  In  the  introduction  of  evi- 

1  dence,  and  the  reference  to  the  page  of  the  abstract  on  which* 
the  alleged  ruling  is  shown  is  left  blank,  and  there  is  no  other 
sufficiently  definite  reference,  the  alleged  errors  will  not  be  re- 
viewed on  appeal. 

Objections:  Made  after  anstoer.  Where  objections  to  questions 
asked  on  the  trial  were  interposed  after  the  answers  had  been 

2  given.  It  was  not  prejudicial  error  to  allow  the  witness  to  com- 
plete his  testimony  on  the  subject. 

Appeal  from  Woodbury  District  Court, — Hon.  Geoege  W. 

Wakefield,  Judge. 

Monday,  October  14,  1901. 

Action  for  personal  injuries  alleged  to  have  been  re- 
ceived by  reason  of  a  defective  sidewalk.  Judgment  on  ver- 
dict for  defendant.     Plaintiff  appeals. — Affirmed. 

Bevington  &  Kennedy  and  A.  H.  Burton  for  appellant. 
F.  E.  Gill  for  appellee. 

McClain,  J. — ^While  there  is  a  general  assertion  in 

appellant's  argument  that  the  instructions  were  erroneous, 
Vol.  114  la— 41 
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and  that  the  verdict  is  without  support  in  the  evidence,  the 
only  assignments  argued  are  those  based  on  rulings 

1  in  the  introduction  of  evidence.     Of  these  there  are 
69,  in  all  of  which,  save  4,  the  reference  to  the  page 

of  the  abstract  on  which  the  alleged  ruling  is  shown  is  left 

blank,  and  there  is  no  other  suflSciently  definite  reference. 

The  rulings  which  are  suflSciently  referred  to  are  correct. 

The  objections  of  appellant  to  the  questions  asked 

2  were  interposed  after  the  answers  had  been  given. 
After  the  witness  had  thus  been  allowed,  without 

proper  objection,  to  open  up  the  matter,  it  was  certainly  not 
prejudicial  error  to  allow  him  to  complete  his  testimony  on 
the  subject. 

Without  regard  to  the  indefiniteness  of  the  assignments, 

We  may,  perhaps,  properly  make  the  following  suggestions 

as  to  the  errors  most  strongly  urged.       A  witness  for  plain- 

tiflF  was  not  allowed  to  say  that  the  walk  in  question 

3  was,  prior  to  the  accident,  in  bad  condition,  while 
a  witness  for  defendant  was  allowed  to  say  that  it 

was  a  good  and  sound  walk,  and  the  boards  were  good  and 
sound  boards.  It  seems  to  us  plain  that  these  rulings  were 
correct.  To  state  that  the  walk  was  defective  was  to  an- 
nounce a  conclusion.  The  witness  should  have  pointed  out 
the  condition  which  rendered  it  defective.  But,  on  the 
other  hand,  to  say  that  the  walk  was  sound  and  in  good 
condition  was  a  statement  of  fact.  It  would  be  impossible 
for  a  witness  to  describe  the  absence  of  defects  which  con- 
stituted soundness   and  good  condition.     Many  ob- 

4  jections  are  made  to  hypothetical  questions  asked  of 
expert  medical  witnesses,  on  the  ground  that  they  do 

not  embody  all  the  facts  as  shown  by  the  record,  but  it  u 
well  settled  that  a  hypothetical  question  is  not  improper  sim- 
ply because  it  includes  only  a  part  of  the  facts  in  the  rec- 
ord. Eodgers,  Expert  Testimony  (2d  Ed.),  section  65 ;  Under- 
bill, Evidence,  section  273 ;  Jones,  Evidence,  section  373. — 
Affirmed. 


Oct.  1901] 


Hebtbich  v.  Hebtbich. 


643 


A.  L.  Hebtbich  et  al..  Appellants,  v.  Sophia  Hebtbich 

et  al. 

Will  Contest:  non-expebts:  Opinions,  In  an  action  to  set  aside 
a  will,  non-expert  witnesses  testified  to  the  mental  and  physical 
condition  of  the  testator  before  and  after  the  execution  of  the 

3  will.  Certain  questions  only  elicited  answers  as  to  his  physi- 
cal condition,  and  other  answers  were  to  the  efteot  that  the  wit- 
nesses noticed  no  change  or  difference  in  actions  or  appearance. 
Held,  that  the  answers  were  of  facts  and  not  opinions. 

CoMPETENCT  ON  MENTAL  CONDITION.  In  an  action  to  Set  aside  a  will, 
a  witness  gave  an  extended  history  of  his  "acquaintance,"  deal- 
ings and  conversations  with  the  testator  both  before  and  after 

4  his  alleged  mental  abberration.  He  was  then  asked  for  his 
opinion  as  to  testator's  mental  condition,  based  on  what  he  had 
testified  to.  Held,  that  the  testimony  was  admissible,  an  "ac- 
quaintance" being  necessarily  derived  from  a  series  of  transac- 
tions or  conversations. 

Suhacrihing  toitness.     The  opinibn  of  a  subscribing  witness  to  a 

5  will  as  to  testator's  mental  capacity  is  admissible,  without  any 
qualifications,  in  an  action  to  set  the  will  aside. 

Final  repobt  of  executrix.     In  an  action  to  set  aside  a  will,  the 

7    final  report  and  petition  for  discharge  of  the  executrix  was* 

properly  admitted  in  evidence  to  show  the  amount  of  the  estate. 

Communications  between  husband  and  wife.  Under  Code,  section 
4607,  providing  that  a  husband  or  wife  cannot  be  examined  as* 
to  any  communications  made  by  one  to  the  other,  during  mar- 
riage, nor  shall  they  be  permitted,  after  the  marriage  relation* 

6  ceases,  to  reveal  any  such  communication,  a  testator's  wldov/ 
cannot  testify  to  communications  made  by  the  testator  to  her 
during  their  marriage,  in  an  action  to  set  aside  his  will  on  the 
ground  of  mental  incapacity. 

Evidence:  declarations  of  one  legatee.  Evidence  that,  before  the 
execution  of  a  will,  a  legatee  had  asked  a  confidential  adviser 
of  the  testator  not  to  advise  against  the  execution  of  a  ne\V 

1  will,  if  the  testator  consulted  him  on  the  subject,  is  incompe- 
tent, in  an  action  to  set  the  will  aside  for  mental  incapacity  oi 
the  testator  and  to  probate  a  prior  will,  where  there  are  other 
and  innocent  legatees. 

Same:     Conspiracy.     Such  testimony  was  inadmissible  against  an- 

2  other  legatee,  an  alleged  co-conspirator,  where  no  preliminary 
evidence  of  the  alleged  conspiracy  had  been  offered.* 
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Appeal  from  Clayton  District  Court. — Hon.  L.  E.  Fellows, 

Judge. 

Monday,  Octobee  14,  1901. 

Action  to  set  aside  and  annul  the  last  will  of  George 
Hertrich,  deceased.  There  was  a  trial  to  a  jury,  and  a  ver- 
dict and  judgment  sustaining  the  will.  The  plaintiffs  ap- 
peal.— Affirmed. 

J.  E.  Corlett  and  V.  T.  Price  for  appellants. 

D.  D.  Murphy  and  Samuel  W.  Packard  for  appellees. 

Sheewin,  J. — The  testator,  George  Hertrich,  left  a 
will  dated'  April  10,  1894,  which  was  duly  probated,  and 
his  estate  administered  upon,  before  the  commencement  of 
this  action,  which  is  to  set  said  will  aside,  and  to  probate  one 
executed  in  1887,  on  the  ground  that  George  Hertrich  was 
of  unsound  mind  when  he  executed  the  last  will,  and 
that  it  was  obtained  through  the  undue  influence  of 
two    of   the    legatees    therein    named,    Sophia    and 

1  Frank  Hertrich.     The  appellants  offered  to  prove 
that  before  the  execution  of  the  1804  will  Frank 

Hertrich  had'  asked  a  particular  friend  and  confidential  ad- 
viser of  his  father  not  to  advise  against  the  execution  of  a 
new  will  if  the  deceased  consulted  him  on  the  subject.  There 
was  no  error  in  rejecting  this  testimony  for  the  reason  that 
there  are  other  legatees  under  the  will  besides  Frank  and 
Sophia  Hertrich,  and,  even  if  a  conspiracy  were  proven  be- 
tween these  two  to  procure  a  will  by  the  exercise  of  fraud 
or  undue  influence,  the  admissions  of  either  one  could  not 
be  received,  because  their  interests  are  separate  and  distinct 
from  the  interests  of  the  other  legatees,  and  the  entire  will 
must  stand  or  fall  together.  In  re  Adams,  51  Iowa,  596; 
1  Underbill,  Wills  (1900),  section  163;  Page,  Wills 

2  (1901),  section  424.     And,  on  the  theory  of  a  con- 
spiracy betwen  Frank  and  Sophia  Hertrich,  the  tes- 
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timony  was  not  competent  as  to  her,  because  no  preliminary 
evidence  of  such  conspiracy  had  been  offered. 

II.     Several  non-expert  witnesses  testified   as  to  the 
mental  and  physical  condition  of  the  testator  before  and 
after  the  execution  of  the  will  of  1894.     Some  of  the  ques- 
tions asked  them  only  elicited  answers  sTiowing  his 

3  physical  condition,  and  in  ciic  or  two  instances  they 
were  to  the  effect  that  the  witnesses  noticed  no  ehanii;e 

or  difference  in  the  testator's  actions  or  appearance.     These 

answers  were  all  of  fact,  and  not  opinions,  as  held  in  Severin 

V,  ZacTe,  55  Iowa,  30,  SindKosteleclcy  v.  Scherhart,  99  Iowa, 

^  120.     The  witness  H.  Thorson  gave  a  somewhat  cx- 

4  tended  history  of  his  acquaintance,  dealings,  and  con- 
versations with  the  deceased,  both  before  and  after 

he  was  stricken  with  the  sickness  which  it  is  claimed  pro- 
duced mental  aberration.  He  was  then  asked  for  his  opin- 
ion as  to  his  mental  condition,  based  upon  what  he  had  tes- 
tified to.  The  only  objectionable  feature  of  the  question, 
as  we  view  it,  is  the  request  that  he  base  his  opinion  in  part 
upon  his  acquaintance  with  the  deceased.  But  the  term 
"acquaintance"  is  a  general  one,  and  an  acquaintance  is  only 
derived  from  a  series  of  transactions  or  conversations.  Tak- 
ing the  question  and  the  answer  together,  it  is  very  clear  that 
the  answer  of  the  witness  was  based  solely  upon  the  detailed 
transactions  and  conversations  with  llr.  Ilertrich  covering 
a  long  term  of  years.  Furthermore,  the  jury  must  have  un- 
derstood that  his  acquaintance  with  the  deceased  was  made 
up  of  the  various  incidents,  transactions,  and  conversations 
he  had  given  in  more  or  less  detail,  and  hence  knew  what  he 
based  his  opinion  upon.  What  we  say  here  applies  as  well 
to  the  testimony  of  two  or  three  other  witnesses  who  were 
used  as  non-experts.  We  reach  the  conclusion  that  there  was 
no  error  in  the  admission  of  this  testimony. 

The  witness  Preston  was  a  subscribing  witness  to  the 
will,  and  his  opinion  as  to  the  mental  capacity  of 

5  the  maker  thereof  at  the  time  was  competent  with- 
out any  qualifications. 
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The  contestants  sought  to  prove  communications  made 

by  the  deceased  during  his  lifetime  to  his  wife,  Caro- 

6  line  Hertrich,  and  called  her  for  that  purpose.     She 

was  not  a  competent  witness,  under  section  4607  of 

the  Code,  which  is  as  follows : 

"Sec  4607.  Communications  between  Husband  and 
Wife.  Neither  husband  nor  wife  can  be  examined  in  any 
case  as  to  any  communication  made  by  the  one  to  the  other 
while  married,  nor  shall  they,  after  the  marriage  relation 
ceases,  be  permitted  to  reveal  in  testimony  any  such  com- 
munication made  while  the  marriage  subsisted." 

This  statute,  in  our  judgment,  absolutely  closes  the 
mouth  of  the  husband  or  wife  as  to  any  communication  made 
by  one  to  the  other  during  marriage.  It  is  true  that  statutes 
of  this  kind  have  been  said  to  treat  such  communications  as 
privileged  and  analogous  to  those  which  exclude  confidential 
communications,  and  the  various  states  have  enacted  similar 
statutes  varying  in  terms,  following  the  common-law  rule 
on  the  subject.  But  where  the  language  of  the  statute  is  clear 
and  unambiguous,  as  is  ours,  the  courts  have  given  and  they 
are  bound  to  give  force  to  the  entire  wording  of  the  act 
Thus,  our  statute  declares  "any  communications"  of  this 
class  not  receivable.  We  cannot,  therefore,  say  that  it  was 
the  intention  of  the  legislature  to  limit  it  to  confidential  or 
to  "privileged''  communications,  as  the  latter  term  is  gen- 
erally used.  In  the  highest  sense  of  the  word,  all  communi- 
cations of  this  class  are  privileged,  because  the  law  makes 
tliem  so ;  but  it  is  not  a  privilege  which  may  be  waived  by 
either  party  alone,  for  considerations  of  public  policy  and 
public  welfare  enter  too  largely  into  the  sacred  relation  of 
husband  and  wife  to  permit  a  disclosure  of  communications 
at  the  will  of  either.  Nor  does  death  remove  the  disability. 
Stein  V.  Bowman,  13  Pet.  209  (10  L.  Ed.  129)  ;  O'Connor 
V.  Majoribanks^  4  Man.  &  G.  435;  Leppla  v.  Tribune  Co., 
35  Minn.  310  (29  X.  W.  Rep.  127)  ;  Dexter  v.  Booth,  2 
Allen,  559 ;  Stanley  v.  Montgomery,  102  Ind.  102  (26  K  E. 
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Eep.  213) ;  Maynard  v.  Virdon,  59  Mich.  139  (26  K  W. 
Kep.  401,  60  Am.  Kep.  276)  ;  Brown  v.  Wood,  121  Mass. 
1S7;  Scott  V.  Com,,  94  Ky.  511  (23  S.  W.  Rep.  219,  42  Am. 
St.  Rep.  371)  ;  Wilkerson  v.  State,  91  Ga.  729  (17  S.  E. 
Rep.  990,  44  Am.  St.  Rep.  63)  ;  Campbell  v.  Chace,  12  R. 
I.  333;  1  Greenleaf  Evidence  (16th  Ed.),  section  254."  See, 
also,  Kelley  v,  Andrews,  102  Iowa,  119 ;  Shuman  v.  Su- 
preme Lodge  Knights  of  Honor,  110  Iowa,  480. 

The  final  report  and  petition  for  discharge  of  the  execu- 
trix was  properly  admitted  in  evidence,  as  it  showed  the 

amount  of  the  estate.     We  have  very  carefully  read 
7  and  considered  the  evidence  in  this  case,  and  think  it 

fully  sustains  the  finding  of  the  jury. 
The  judgment  of  the  district  court  is  affirmed. 


John  Knoll  and  O.  J.  Paesons,  Appellants,  v.  Marshall  ^li 
CoDNTY,  Angie  McManus,  Elvira  Estabrook,  L.  S.  ^^ 
Peckam^  and  H.  C.  Wilson^  County  Treasurer. 

Mulct  Tax:  subbogation  of  sureties  on  bond.  The  owner  of  prem- 
ises occupied  by  the  lessee  as  a  saloon  keeper  under  the  mulct 
law  Instituted  proceedings  to  reduce  the  tax  against  the  lessee, 
offered  to  pay  the  amount  conceded  to  be  due,  and  a  decree  wad 
entered  directing  that  such  owner  pay  a  certain  amount  by  vir- 
tue of  the  statutory  lien  on  the  premises  for  the  tax.  The  coun- 
ty Bubsquently  recovered  the  amount  of  the  tax  against  the 
sureties  of  the  saloon  keeper's  bond.  Held,  that  such  sureties, 
on  payment  of  the  Judgment  against  them,  were  not  entitled  to 
be  subrogated  to  the  rights  of  the  county  under  the  decree. 

Appeal  from  Marshall  District  Court. — Hon.  Obed  Cas- 
well, Judge. 

Tuesday,  October  15,  1901. 

Defendants'  demurrer  to  plaintiffs'  petition  was  sus- 
tained, and  plaintiffs  electing  to  stand    on    their    petition. 
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judgment  was  rendered  against  them,  from  which  they  ap- 
peal.— Affirmed. 

J.  L.  Carney  and  T,  F.  Bradford  for  appellants. 

Henry  Stone,  county  attorney,  and  B.  F.  Cumminris 
or  appellees. 


J. 


Given,  C.  J. — I.  The  petition  shows:  That  in  ISO-i 
one  Akers,  lessee  of  defendant  McManus,  kept  a  saloon  for 
the  sale  of  intoxicating  liquors,  under  the  mulct  law,  on 
premises  described,  upon  which  defendant  Estabrook  held 
a  mortgage.  That  said  premises  have  since  been  conveyed 
to  defendant  Peckham;  and  that  plaintiffs  were  sureties 
upon  the  bond  of  said  Akers.  Defendants  McManus  and 
Estabrook,  claiming  that  the  mulct  tax  was  excessive  and 
in  part  illegal,  instituted  proceedings  to  reduce  the  same, 
and  to  enjoin  the  collection  of  the  tax  as  assessed,  offering 
to  pay  the  amount  conceded  to  be  due.  The  district  court 
found  that  the  tax  was  in  part  erroneous,  and  decreed  as 
follows:  "It  is  therefore  ordered:  That  the  plaintiff  Mrs. 
A.  C.  McManus  should  pay  the  sum  of  one  hundred  and 
twenty-five  dollars  ($125)  of  said  tax,  to  wit,  to  August 
15th,  or  for  two  and  one-half  months, — the  city  portion  of 
said  tax  being  paid  to  October  1,  1894, — and  she  should 
pay  the  sum  of  one  hundred  and  twenty-five  dollars  ($125) 
and  penalties,  amounting  to  twenty-five  dollars  ($25),  the 
amount  due  when  the  proceeding  to  rebate  was  commenced, 
and  all  other  of  said  taxes  shall  be  set  aside ;  and  said  sum 
shall  be  a  lien  on  the  south  33  feet  of  lot  seven  (7)  in  block 
seven  (7),  as  against  the  said  interest  of  Mrs.  A.  C.  Mc- 
Manus therein.  That  said  sum  shall  be  paid  on  or  before 
October  1,  1895,  or  the  said  treasurer  shall  proceed  to  sell 
said  property  for  said  taxes.  That  the  plaintiff  shall  recover 
all  costs  of  this  action,  except  the  clerk's  costs  of  entering 
this  decree  and  judgment."  That  after  and  notwithstand- 
ing said  decree  the  county  commenced  an  action  against 
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plaintiffs,  as  sureties  on  said  bond,  to  recover  said  tax,  and 
recovered  judgment  in  the  sum  of  $177  against  them.  See 
102  Iowa,  674.  That  the  plaintiffs  have  deposited  said  sum 
with  the  clerk,  and  bring  this  action  for  a  decree  subrogating 
them  to  all  the  rights  of  Marshall  county  in  said  former  de- 
cree. Defendants  demurred  upon  the  ground  that  the  facts 
stated  do  not  entitle  the  plaintiffs  to  the  relief  demanded. 

II.  The  only  question  is  whether,  under  the  averments 
of  the  petition,  plaintiffs  are  entitled  to  be  subrogated  to  the 
rights  of  the  county  under  said  first  decree.  Plaintiffs  claim 
that  said  decree  made  the  tax  a  personal  demand  or  claim 
on  Mrs.  McManus,  and  also  a  lien  upon  the  lot.  True,  the 
court  found  that  Mrs.  McManus  "offered  to  pay  the  tax  for 
the  time  it  [her  property]  was  occupied  as  such  saloon,''  and 
ordered  that  she  pay  $125  of  said  tax ;  but  Mrs.  McManus  was 
not  personally  liable  for  this  tax,  and  her  offer  to  pay  it  was 
not  an  acknowledgment  of  personal  liability,  but  a  recog- 
nition of  the  lien  imposed  by  statute  upon  her  property  for 
this  tax,  and  for  the  purpose  of  removing  the  lien.  There 
was  no  order  for  general  execution  against  Mrs.  McManus, 
but  only  for  special  execution  by  virtue  of  the  statutory 
lien,  and  not  because  of  the  offer.  The  county  could  not 
pursue  her  other  property  for  the  payment  of  this  tax.  The 
county  had  double  security,  namely,  the  statutory  lien  and 
the  bond.  It  chose  to  pursue  the  latter,  and  recovered  judg- 
ment thereon  notwithstanding  the  former  decree.  Plain- 
tiffs, having  deposited  the  amount  of  said  judgment,  ask  to 
be  subrogated  to  the  rights  of  the  county  imder  the  lien 
against  the  property  given  by  statute.  Suppose  there  had 
been  no  question  as  to  the  amount  of  the  tax,  and  no  action 
to  reduce  it,  and  the  county  had  proceeded  to  judgment  on 
the  bond ;  it  would  hardly  be  claimed  that  the  sureties  would 
be  entitled  to  be  subrogated  to  the  statutory  lien.  The  de- 
creed does  not  make  the  situation  different.  It  finds  the 
amount  of  the  tax,  recognizes  the  statutory  lien,  and  the 
right  of  Mrs.  McManus  to  relieve  her  property  by  paying  the 


1 11^  S! 

127   M 


650  MooBE  V.  Olive.  [114  Iowa 

tax.  Surely,  in  giving  to  the  county  its  double  security,  it 
is  not  intended  that  a  payment  by  the  property  owner  of  the 
tax  to  relieve  his  property  from  the  stautory  lien  entitles 
him  to  be  subrogated  to  the  rights  of  the  county  on  the  bond ; 
nor  tho  bondsmen  who  pay,  to  subrogation  to  the  statutory 
lien.  Oilbert  v.  Adams,  99  Iowa,  530,  and  Manning  v.  Fer- 
giLSon,  103  Iowa,  566,  are  cited,  wherein  it  is  held  that  sure- 
ties are  entitled  to  the  benefits  of  all  securities  in  the  hands  of 
the  creditors  to  secure  the  debt,  and  that  a  surety  paying  a 
judgment  is  entitled  to  assignment  thereof,  and  to  enforce  it 
against  his  principal.  In  such  cases  the  relation  of  the 
parties  arises  solely  upon  the  contract,  while  in  this  it  is 
upon  the  statute.  No  case  is  cited,  nor  do  we  find  any, 
wherein  subrogation  has  been  granted  as  to  securities  to  the 
public  in  pursuance  of  the  statute. — ^Affiemed. 


EosANNA  C.  Moore  et  al,.  Appellants,  v.  D.  C.  Oltvs  et  al,. 

Appellees. 

Payment  of  Prior  Mortgage:  mebqeb:  Foreclosure.  Where  the 
mortgagee  purchases  the  land  at  his  own  foreclosure  sale,  and 

1  before  deed  Issues,  pays  a  prior  mortgage,  and  takes  an  assign- 
ment thereof,  with  the  Intention  that  the  prior  mortgage  shall 

2  not  merge  in  his  title  acquired  at  foreclosure,  there  will  be  no 
merger,  as  merger  is  purely  a  question  of  intention. 

Satisfaction  of  pbiob  mobtoaoe.  Where  a  mortgagee  purchases  at 
his  own  sale  land  on  which  there  was  a  prior  mortgage,  for  the 
amount  of  which  he  allows  in  making  his  bid,  and,  before  deed 

3  issues,  pays  off  such  prior  mortgage,  and  takes  an  assignment 
thereof,  with  the  intention  of  foreclosing  it  against  the  mort- 
gagor's homestead,  which  had  not  passed  to  him  by  sale,  sueh 

6  payment  of  the  prior  mortgage  will  operate  as  a  satisfaction 
thereof  and  an  extinguishment  of  the  debt  secured  thereby,  as 
the  mortgagee  merely  pays  an  incumbrance  on  what  is  now  his 
own  property,  and  as,  moreover,  to  permit  him  to  keep  it  alive 
for  the  purpose  intended  would  be  to  countenance  a  fraud. 

Same,    The  purchase  of  the  prior  mortgage  will  operate  as  a  satis- 

4  faction  thereof  and  extinguishment  of  the  debt  secured,  though 
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6    the  prior  mortgage  did  not  cover  all  of  the  land  on  which  the 
Junior  mortgage  was  a  lien. 

Resort  to  homestead.  Land  consisting  partially  of  a  homestead 
was  covered  by  two  mortgages.  The  Junior  mortgagee  fore- 
closed, and  bought  In  the  non-homestead  property.  He  then' 
purchased  the  senior  mortgage,  and  attempted  to  foreclose  it 
against  the  homestead.  Held,  that  as  the  senior  mortgagee' 
5  could  only  have  foreclosed  against  the  homestead  after  exhaust- 
ing the  non-homestead  property,  and  as  his  assignee  took  no 
greater  rights  than  he  had,  the  assignee  could  not  maintain  the 
foreclosure,  since,  in  order  to  do  so,  he  must  first  pursue  thb 
non-homestead  lands,  whicL  he  had  himself  already  purchased, 
which  would  put  him  in  the  anomalous  position  of  foreclosing 
a  mortgage  against  his  own  property. 

Appeal  from  Carroll  District  Court, — Hon.  Z.  A.  CnuRcn, 

Judge. 

Tuesday,  October  15,  1901. 

Suit  in  equity  to  quiet  title  to  certain  real  estate,  and 
to  restrain  and  ehjoin  defendants  from  enforcing  a  mort- 
gage thereon.  Decree  for  defendants,  and  plaintiffs  appeal. 
— Reversed, 

Geo.  W.  Paine  for  appellants. 

Rose  &  Henderson  for  appellees. 

Deemer,  J. — Richard  C.  Moore  at  one  time  owned  the 
north  half  of  section  18,  township  83,  in  Greene  county. 
He  sold  40  acres  off  the  west  side  thereof  and  thereafter 
executed  the  following  mortgages.  May  15,  1886,  one 
1  to  the  State  Agricultural  College,  covering  the  north- 

east quarter  of  the  section,  to  secure  the  sum  of 
$1,600;  April  13,  1889,  one  to  Luther  Lowell,  covering  the 
northwest  quarter,  less  the  40  acres  theretofore  sold,  to  se- 
cure the  sum  of  $1,500;  April  13,  1889,  one  to  Robert  L. 
Pitcher,  covering  all  the  land  owned  by  the  mortgagee,  to 
secure  the  sum  of  $1,000;  May  2,  1899,  one  to  defendant 
Olive,  covering  all  the  land,  to  secure  the  sum  of  $681.  This 
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last  mortgage  was  foreclosed  in  the  district  court  of  Greene 
county,  and  on  February  27,  1894,  the  land,  except  the  40 
acres  selected  by  Moore  as  his  homestead,  and  which  is  the 
property  in  dispute,  was  sold  at  sheriff's  sale  (Olive  being 
the  purchaser)  for  the  full  amount  of  the  .judgment  ren- 
dered in  the  foreclosure  proceedings,  with  interest  and  costs. 
The  land  in  the  northwest  fractional  quarter  was  sold  sub- 
ject to  the  mortgages  to  Lowell  and  Pitcher.  At  the  time 
of  the  sale  Olive  owned  the  Pitcher  mortgage,  and  iifter  the 
sale,  and  on  the  tenth  day  of  April,  1894,  he  purchased  the 
Lowell  mortgage,  which,  as  we  have  seen,  covered  the  north- 
west quarter  of  the  section,  less  the  40  acres  previously  sold, 
and  also  covered  the  land  selected  by  Moore  as  his  home- 
stead. In  due  course  of  time  Olive  obtained  a  sheriff's  deed 
to  the  land  purchased  by  him  at  the  foreclosure  sale,  which 
did  not  include  the  homestead.  After  acquiring  the  deed 
and  the  assignment  of  the  Lowell  mortgage,  he  placed  the 
mortgage  in  the  hands  of  his  attorneys,  who  demanded  the 
payment  of  the  notes  secured  thereby.  This  action  was  com- 
menced to  cancel  that  mortgage  in  so  far  as  it  covered  the 
plaintiff's  homestead,  on  the  ground  that  Olive's  purchase 
at  sheriff's  sale  was  subject  to  the  mortgage,  and  that  his 
purchase  thereof  merged  the  mortgage  in  the  legal  title  held 
by  hira  to  the  lands  purchased  at  sheriff's  sale.  Olive's 
mortgage  covered  the  whole  tract  owned  by  Moore,  includ- 
ing the  homestead,  and  the  Lowell  mortgage  covers  the  west 
half  of  the  tract,  less  the  40  acres  theretofore  sold,  includ- 
ing the  homestead.  It  is  affirmatively  shown  that  Olive  did 
not  intend  when  he  purchased  the  Lowell  mortgage  to  merge 
it  in  the  legal  title.  Indeed  at  that  time  all  that  he  held  was 
a  sheriff's  certificate  of  sale  for  the  entire  tract  except  the 
homestead.  None  of  the  prior  mortgagees  were  made  parties 
to  Olive's  foreclosure  suit,  but  the  land  was  sold  subject  to 
their  mortgages.  The  Lowell  mortgage  was  signed  by  Moore 
and  his  wife,  as  also  was  the  one  originally  made  to  Olive. 
It  is,  of  course,  conceded  that  the  homestead  could  not  be 
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sold  under  either  mortgage,  except  to  supply  a  deficiency 
remaining  after  exhausting  the  other  property  pledged  for 
the  payment  of  the  debt ;  and  it  is  contended  that  when  Olive 
purchased  at  foreclosure  sale,  subject  to  the  Lowell  mort- 
gj>fi:e,  he  received  the  nroperty  charged  with  the  payment  of 
that  mortgage,  and  could  not  thereafter  take  an  assignment 
thereof  and  enforce  it  against  the  homestead.  The  Pitcher 
mortgage  held  by  Olive  at  the  time  he  instituted  his  fore- 
closure proceedings  is  not  involved  in  this  controversy,  and 
we  give  it  no  further  attention,  except  to  state  that  it  has  not 
been  paid,  unless  the  facts  above  enumerated  constitute  a 
payment  in  law.  The  mortgage  to  the  Agricultural  College 
is  still  unpaid.  The  priorities  of  these  liens  will  appear  in 
the  preceding  statement 

Preliminary  to  a  discussion  of  some  of  the  propositiom 
involved,  it  may  be  well  to  state  that  merger,  as  a  rule,  de- 
pends on  the  intention  of  the  owner,  and,  if  there  be  no  evi- 
dence of  such  intent,  equity  will  not  treat  a  mortgage 
2  as  merged  when  it  is  to  the  interest  of  the  owner,  or 

those  claiming  under  him,  that  it  shonld  continue  in 
force.  Linscott  v.  Lamartj  46  Iowa,  312 ;  Patterson  v.  Mills, 
69  Iowa,  755 ;  Vannice  v,  Bergen,  16  Iowa,  555.  The  doc- 
trine is  of  equitable  origin,  and  is  governed  by  equitable  con- 
siderations. In  the  instant  case  it  clearly  appears  that  Olive 
did  not  intend  a  nxerger  when  he  purchased  the  Lowell  mort- 
gage. Hence  there  was  no  merger,  and  plaintiffs  are  not  en- 
titled to  a  decree  unless  thev  show  that  under  the  facts  dis- 
closed  by  the  record  the  Tx)well  mortgage  should  be  treated 
as  extinguished  by  reason  of  the  foreclosure  proceedings. 
It  is  familiar  doctrine  that  the  purchaser  of  an  equity  of 
redemption  by  deed  without  covenants  takes  the  estate 
charged  with  the  payment  of  mortgage  debts,  and  it  is  pre- 
sumed, in  the  absence  of  any  special  contract,  that  the  amount 
paid  or  agreed  to  be  paid  was  the  value  of  the  property,  less 
the  amount  of  the  incumbrances,  and  it  is  for  the  purchaser, 
and  not  the  seller,  to  discharge  these  liens.    Iowa  L.  &  Trust 
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Co.  V.  Mowery,  67  Iowa,  113 ;  Clift  v.  White,  12  K  Y.  534; 
Sweetzer  v.  Jones,  35  Vt.  317  (82  Am.  Dec.  639) ;  Chiemr 
sey  V.  Kendall,  55  Vt.  201 ;  Tice  v.  Annin,  2  John.  Ch.  125. 
This  same  rule  has  been  applied  to  purchasers  at  execution 
and  foreclosure  sales.  Wade  v.  Howard,  6  Pick.  492 ;  Bunch 
V.  Grave,  111  Ind.  Sup.  351  (12  N.  E.  Rep.  514)  ;  Shuler 
V.  Hardin,  25  Ind.  386;  Aiherton  v.  Toney,  43  Ind.  211. 
In  such  cases  tho  premises  in  the  hands  of  the  purchasers 
are  primarily  liable  for  the  payment  of  the  mortgage  debt^ 
and  the  judgment  debtor  is  neither  legally  nor  equitably 
bound  to  pay  off  the  prior  mortgage  for  the  benefit  of  the 
Durchaser.  Russell  v,  Allen,  10  Paige,  249.  Where  land  is 
purchased  subject  to  a  mortgage,  the  purchaser  is  not  per- 
sonally liable  for  the  mortgage  debt,  but  it  remains  as  an 

incumbrance  on  the  estate.     Jones,  Mortgages,  sec- 
3  tion  738.    After  having  paid  these  debts,  a  court  of 

equity  will  not  aid  him  in  recovering  back  the  money 
paid.  In  such  a  case  as  this  the  foreclosure  proceedings 
would  be  entirely  ignored,  and  the  parties  would  stand  in 
the  same  relation  as  if  no  foreclosure  had  been  had.  A  pur- 
chaser under  foreclosure  of  a  second  mortgage  secures 
nothing  but  the  interest  of  the  mortgagor,  and  he  cannot,  by 
taking  an  assignment  of  the  first  mortgage,  set  it  up  as  a 
source  of  title,  or  enforce  it  against  the  original  mortgagor. 
To  suffer  the  purchaser  to  retain  possession  and  title  of  the 
premises  under  a  foreclosure  and  a  sale  of  the  second  mort- 
gage subject  to  the  first,  and  then  to  acquire  title  to  the  first 
mortgage,  which  he  had  covenanted  to  respect,  would  be  to 
sanction  a  palpable  fraud.  While  not  personally  bound  to 
pay  the  first  mortgage,  he  acquires  property  with  which  to 
pay  it,  and  in  satisfying  the  debt  he  is  doing  no  more  than 
his  duty.  Having  paid  the  obligation  for  which  his  prop- 
erty was  bound,  he  is  not  entitled  to  be  subrogated  to  the 
rights  of  the  original  mortgagee  as  against  the  mortgagor. 
It  was  entirely  optional  with  Olive  to  redeem  or  not  from 
the  Lowell  mortgage,  which  was  prior  to  his  own.    But,  hav- 
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ing  redeemed,  a  court  of  equity  will  not  aid  him  in  re- 
covering back  the  money  paid.  In  Fuller  v.  Hunt,  48  Iowa, 
167  it  is  said :  ^^Where  land  is  purchased  subject  to  a  mortgage 
supposed  to  be  valid,  whether  it  is  so  or  not,  the  mortgaged 
land  becomes  the  primary  fund  for  the  discharge  of  the 
mortgage  debt.  The  theory  is  that  the  amount  of  the  mort- 
gage is  deducted  from  the  purchase  money,  and  it  would  be 
inequitable  to  allow  the  purchaser  to  take  advantage  of  the 
invalidity  of  the  mortgage,  and  cast  the  debt  upon  the  ven- 
dor, who  had  virtually  furnished  the  consideration  for  its 
discharge.  Nor  is  it  necessary,  in  order  that  the  land  may 
stand  primarily  charged  with  the  payment  of  the  mortgage 
debt,  that  the  purchaser  from  the  mortgagor  should  have 
assumed  its  payment.  It  is  sufficient  if  the  land  was  pur- 
chased subject  to  the  mortgage,  without  any  personal  lia- 
bility being  assumed  by  the  purchaser."  See,  also,  Oreen 
17.  Turner,  38  Iowa,  112.  In  the  latter  case  it  is  said: 
'Tlaintiff,  being  a  purchaser  at  sheriff's  sale,  stands  in  no' 
other  or  more  favorable  position  than  a  grantee  by  volun- 
tary sale.  The  amount  bid  will  be  presumed  to  be  the  price 
or  value  of  the  property,  less  the  incumbrance."  Crowley 
V.  Harader,  69  Iowa,  83.  In  Price  v.  Rea,  92  Iowa,  12, 
land  was  conveyed  subject  to  incumbrances.  Thereafter  the 
purchaser  took  an  assignment  of  some  of  the  prior  liens, 
and  brought  suit  to  enforce  them  against  sureties.  Held, 
that  he  could  not  recover.  This  was  on  the  theory  that  the 
land  was  the  primary  fund  out  of  which  the  incumbrances 
should  be  paid.  That  case  cites  with  approval  Bunch  v. 
Grave,  supra,  which  is  almost  directly  in  point,  and  a  con- 
clusive answer  to  most  of  the  points  made  by  the 
4  appellee.     Appellee  contends,  however,  that  as  the 

first  mortgage,  which  was  assigned  to  him,  did  not 
cover  all  the  land  described  in  the  mortgage  which  he  fore- 
closed, the  foregoing  rules  do  not  apply.  There  is  no  merit 
in  this  contention.  Johnson  v.  Walter,  60  Iowa,  318.  True, 
in  that  case  the  purchaser  assumed  the  prior  mortgage,  but 
that  fact  does  not  affect  the  principle  of  law  established. 
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Claim  is  also  made  that,  as  Olive  did  not  acquire  title 
to  the  homestead  40  acres  under  his  foreclosure,  he  may  en- 
force the  mortgage  assigned  to  him  against  that  land.    There 

are  two  answers  to  this  contention:  First.  He  was 
5  content  to  bid  off  the  land  acquired  by  him  under  the 

sheriff's  deed,  subject  to  the  mortgages  existing 
against  it,  for  a  specified  sum.  This  bid  was  with  knowl- 
edge of  the  right  of  the  mortgagor  to  have  the  property  not 
homestead  in  character  first  sold  under  the  senior  mort- 
gage, before  resort  could  be  had  to  the  homestead.  The  land 
not  homestead  in  character  was  primarily  liable  for  the 
Lowell  indebtedness.  Olive  knew  this  when  he  purchased, 
and  must  be  held  to  have  made  his  bid  with  reference  there- 
to. He  acquired  under  his  foreclosure  the  same  rights  as  his 
mortgagor  held,  and  no  more.  He  knew  that  Lowell  could 
not  resort  to  the  homestead  until  he  had  exhausted  the  other 
land,  and  must  have  regulated  his  bid  accordingly.  That 
is  to  say,  in  fixing  the  amount  of  his  bid  he  must  have  taken 
into  account  the  fact  that  the  Lowell  mortgage  was  a  primary 
lien  on  all  property  covered  thereby  not  homestead  in  char- 
acter, and  should  be  resorted  to  before  the  homestead  could 
be  taken.  Second.  Olive  has  already  acquired  title  to  all 
the  property  covered  by  the  Lowell  mortgage  not  homestead 
in  character,  in  virtue  of  his  foreclosure  proceedings,  and 
it  would  be  a  palpable  fraud  to  permit  him  to  enforce  that 
mortgage  against  the  homestead  alone.  This  he  must  do, 
or  else  he  must  assume  the  anomalous  position  of  foreclosing 
a  mortgage  against  his  own  property  before  resorting  to  the 
homestead.  The  ready  answer  to  all  these  contentions  is 
that  in  purchasing  subject  to  the  Lowell  mortgage  the  land 
was  in  effect  pledged  to  its  payment.  Olive  was  not  required 
to  pay  the  mortgage  unless  he  saw  fit  to  do  so.  But  when 
he  did  pay  it  he  was  simply  relieving  his  land  from  a 
charge  against  it,  and  he  cannot  pay  it,  and  at  the  same  time 
keep  it  alive  by  an  assignment  of  the  security.  The  fact 
that  the  land  in  controversy  is  homestead  in  character  is  of 
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controlling  importance.  The  policy  of  the  law  is  to  protect 
such  estates,  and  courts  will  not  allow  them  to  be  sacrificed 
in  any  such  manner  as  is  attempted  in  this  case. 

Appellee  makes  some  question  regarding  what  is  meant 
by  equity  of  redemption,  and  cites  definitions  showing  that 
it  has  a  different  significance  from  that  given  in  this  opin- 
ion. The  settled  rule  of  law  seems  to  be  that  a  purchaser 
from  a  mortgagor  acquires  nothing  more  than  the  equity  of 
redemption.  At  least,  that  is  the  sense  in  which  the  term  is 
used  in  this  state.  Trucks  v.  Lindsay,  18  Iowa,  504.  It 
differs  from  the  common-law  equity  of  redemption,  in  that 
it  inheres  in  every  mortgage,  and  is  subject  to  sale  or  mort- 
gage, may  be  devised,  and  passes  to  the  owner's  heirs. 
6  Whether  or  not  Olive  has  any  right  or  equities  as 

against  the  mortgage  to  the  Agricultural  College,  we 
have  no  occasion  to  determine.  But  between  him  and  the 
mortgagor,  Moore,  the  Lowell  mortgage  is  canceled.  Our 
conclusions  find  support  in  McDonald  v.  Magirl,  97  Iowa, 
79,  and  cases  cited. 

The  trial  court  should  have  granted  the  relief  asked, 
and  the  cause  is  remanded  for  that  purpose. — ^Reversed. 
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Adam  Murray^  Appellant,  v.  P.  H.  Thiessen,  Sheriff.  Lj^   ~^^ 

(186     317 

Levy:  notice  of  claim  to  sheriff:  Waiver — Pleading,  In  an  ac-  ^4  q^j 
tion  against  a  sheriff  to  recover  possession  of  chattels  seized,  }^  IW 
on  execution  against  a  third  person,  where  the  petition  alleged 
1  that  notice  of  ownership  had  been  given,  and  the  defendant  ob- 
jected to  the  sufficiency  of  the  notice,  evi-dence  that  defendant  took 
an  execution  bond  from  the  execution  plaintiff  is  inadmissible  to 
show  waiver  of  notice,  as  under  Code;  section  3559,  prescribing 
what  a  petition  shall  contain,  waiver  must  be  specially  pleaded. 

SvFFiciENCT  OF  NOTICE.    A  uotice  to  a  Sheriff  that  a  person  was  the 
sole  and  absolute  owner  of  the  33  head  of  steers  and  cows  levied 

Vol.  114  la— 42 
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2  on  by  the  sheriff  under  an  execution  against  a  third  person  on 

3  a  certain  date  is  sufficient  in  its  description  of  the  property, 
since  Code,  section  3991,  providing  for  such  notice,  does  not  re- 
quire that  the  property  be  specifically  described. 

Bame,    Under  Code,  section  3991,  requiring  that  a  notice  of  owner- 
ship of  property  levied  on  under  execution  by  a  sheriff  shaU 

2  state  how  and  from  whom  claimant  acquired  such  property,  aniT 
the  consideration  paid  therefor,  a  notice  stating  that  the  cattlt- 

3  levied  on  were  purchased  in  a  certain  state  from  different 
■parties,  whose  names  could  not  be  given,  but  who  resided  in  a 
certain  vicinity,  and  that  $1,500  was  paid  for  the  33  head  of 
cattle,  is  sufficient 

Admission    of  sebvice  of  notice:     Sufficiency.    In  an  action  to  re* 
cover  chattels  from  a  sheriff,  levied  on  by  the  latter  under  an 

4  execution  against  a  third  person,  defendant's  receipting  service 
on  the  back  of  the  notice  and  retaining  a  copy  was  sufficient 
receipt  of  service  to  render  the  notice  admissible  in  evidence. 

Appeal  from  Benton  District  Court, — Hon.  G.  W.  Buen- 

HAM,  Judge. 

Tuesday,  October  15,  1901. 

Action  against  defendant  as  sheriff,  to  recover  posses- 
sion of  certain  cattle  alleged  to  belong  to  plaintiff,  but  seized 
by  defendant  under  writ  of  execution  against  one  William 
Murray.  Defendant  claims  that  notice  of  plaintiff's  owner- 
ship  was  not  given  him  as  required  by  law.  The  notice 
offered  in  evidence  by  plaintiff  having  been  excluded  on  de- 
fendant's objection,  the  court,  on  motion,  directed  the  jury 
to  return  a  verdict  for  defendant.  Plaintiff  appeals. — Re- 
versed. 

C.  W,  E.  Snyder  and  Oilchrisi,  Whipple  &  Monlgom- 
ery  for  appellant. 

J.  J,  Mosnat  and  Tom  H.  Milner  for  appellee. 

,  McClain,  J. — Appellant  offered  in  the  lower  court  to 
show  that  defendant  actually  took  an  indenmifying  bond 
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from  the  execution  plaintiff,  and  insists  now  that  he  should 
have  heen  allowed  to  prove  the  taking  of  such  bond, 

1  and  that  such  bond  would  have  rendered  the  notice 
of  ownership,  whether  sufficient  or  not,  immaterial, 

and  relies  on  Whitney  v.  Oammon,  103  Iowa,  363 ;  Water- 
house  V.  Black,  87  Iowa,  317.  The  diflSculty  is  that  the  in- 
demnifying bond  was  not  admissible  under  the  issues.  In 
the  petition  it  was  alleged  that  notice  of  ownership  had  been 
given.  When  plaintiff  sought  to  prove  this  allegation  by 
the  introduction  of  the  notice,  he  was  met  with  objections 
to  the  sufficiency  of  the  notice,  which  the  court  sustained. 
The  offer  in  evidence  of  the  bond  was  not  material  or  rele- 
vant in  proving  the  giving  of  sufficient  notice.  If  plaintiff 
had  alleged  waiver  of  notice  by  the  act  of  taking  a  bond, 
proof  of  the  bond  might  have  been  material.  But  it  is  well 
settled  that  a  waiver  must  be  pleaded.     Code,  section 

2  3659,  and  notes  on  page  1335,  col.  2.     It  is  neces- 
sary, therefore,  to  pass  upon  the  question  whether 

the  court  erred  in  sustaining  the  objection  to  the  notice 
when  offered  in  evidence.  The  material  part  of  it  was  as 
follows:  'TTou  are  hereby  notified  that  I  am  the  sole  and 
absolute  owner  of  the  certain  thirty-three  head  of  steers  and 
cows  levied  on  by  you  under  and  by  virtue  of  an  alleged 
execution  from  the  Benton  county,  la.,  district  court,  in 
favor  of  H.  B.  Hidy  and  against  Wm.  Murray,  taken  as  the 
property  of  one  William  Murray,  notice  of  which  said  levy 
you  served  on  the  said  Wm.  Murray  on  the  25th  day  of 
October,  1899,  at  Belle  Plaine,  Iowa,  and  that  the  said  Wm. 
Murray  has  no  interest  whatever  in  said  cattle,  and  never  has 
had ;  that  I  purchased  the  said  cattle  in  South  Dakota  from 
different  parties,  whose  names  I  am  not  now  able  to  give, 
but  who  reside  between  Pierre  and  Blunt,  South  Dakota; 
that  I  paid  for  said  cattle  levied  on  bv  vou  the  sum  of  fif- 
teen  hundred  dollars.  I  hereby  demand  of  you  the  imme- 
diate release  and  return  of  the  said  cattle  to  my  pos- 
3  session  at  the  place  where  you  found  same."     The 

objections  to  the  notice  in  this  form  were  that  it  did 
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not  describe  the  property,  did  not  show  from  whom  plaintiff 
acquired  the  property,  and  showed  that  the  animals  referred 
to  were  purchased  from  different  parties,  without  stating 
the  consideration  paid  to  each  party.  Other  objections  to 
the  form  were  argued,  but  these  only  appear  on  the  record. 
It  was  further  objected,  however,  that  it  was  not  shown  that 
the  defendant  received  the  notice,  and  that  the  acceptance 
of  service  on  the  back  thereof  showed  that  the  defendant  re- 
ceived only  a  copy.  As  to  the  description  of  the  property, 
the  notice  clearly  identifies  the  property  referred  to  as  all 
the  animals  seized  by  defendant  under  execution  on  a  cer- 
tain date  as  the  property  of  William  Murray,  and  describes 
the  execution  and  the  number  of  animals  thus  levied  on. 
This,  it  seems  to  us,  was  sufficient.  Code,  section  3991,  does 
not  require  that  the  property  be  specifically  described.  If 
the  claim  of  ownership  is  to  only  a  portion  of  the 
property  seized,  it  would,  no  doubt,  be  necessary  to 
describe  that  portion;  but,  where  the  claim  is  to  all  the 
property,  we  think  such  description  as  is  contained 
in  this  notice  is  enough.  The  statutory  requirement  that  the 
notice  shall  state  how  and  from  whom  claimant  acquired 
such  property,  and  the  consideration  paid  therefor,  must 
have  a  reasonable  interpretation.  Certainly  there  might  be 
cases  where  only  a  general  statement  as  to  these  matters 
could  be  given,  and  the  statute  should  not  be  construed  as 
to  make  it  impossible  for  one  who  is  really  the  owner  of 
property  wrongfully  levied  on  under  execution  against  an- 
other to  assert  his  ownership.  We  think  the  notice  in  these 
respects  was  all  that  was  essential  under  the  circumstance?. 
There  is  nothing  said  in  the  cases  of  Doolittle  v.  Hall,  78 

Iowa,  571,  and  Bradley  v,  M\ller,  100  Iowa,  169,  in- 
4  consistent  with  our  conclusion  in  this  case.     Nor  do 

we  think  there  is  any  merit  in  the  contention  that 
defendant  did  not  receive  the  notice.  It  was  handed 
to  him,  and  he  receipted  service  on  the  back  thereof 
and  retained  a  copy.    Certainly  this  was  sufficient,  under  the 
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statute,  to  require  him  to  take  an  indemnifying  bond.  Peter- 
man  v.  Jones,  94  Iowa,  591 ;  Turner  v.  YounJcer,  76  Iowa, 
258.  The  court  erred,  therefore,  in  sustaining  the  objec- 
tion to  the  introduction  of  this  notice ;  and  if  the  notice  had 
been  admitted  in  evidence,  as  it  should  have  been,  the  direc- 
tion of  a  verdict  for  defendant  would  not  have  been  proper. — 
Reversed. 


D.  E.  Strawhacker,  Appellant,  v.  G.  Ives  &  Sons  et  ah      (fii^ 

Leasehold  Interest:     assignment  of  gbowino  chops:     Executions. 
1    Where  a  Judgment  debtor  merely  assigns  a  growing  crop  on 
3    land  leased  by  him,  the  leasehold  Interest  remains  in  him,  and 
is  subject  to  execution. 

Demurrers:  scope  of  ruling  on:    Aflldavits  filed  toith  petition.    Af- 

1  fldavlts  filed  with  a  petition  will  not  be  considered  in  ruling  on 

2  a  demurrer  thereto. 

Appeal  from  Louisa  District  Court. — Hon.  W.  S.  Withrow, 

Judge. 

Wednesday,  October  16,  1901. 

G.  Ives  &  Son  recovered  judgment  against  Henry 
Strawhacker  November  1,  1897,  and  on  the  first  of  March, 
1898,  the  latter  leased  of  Ballard  278  acres  of  land  for  one 
year.  On  June  30th  following,  execution  was  issued  on 
this  judgment,  and  was  levied  on  "all  the  right,  title,  and 
interest  of  defendant,  Henry  Strawhacker,  in  and  to  the  fol- 
lowing described  real  estate  and  the  crop  of  corn  thereon  as 

follows  [describing  the  leased  land],^'  and  sale  was 
1  advertised  for  the  fourth  of  August.  On  the  second  of 

that  month  the  plaintiff,  a  brother  of  the  execution 
defendant,  filed  his  petition,  ailing  that  the  crops  grow- 
ing on  the  premises  were  immature,  that  he  was  owner 
of  an  undivided  three-fifths  interest  therein,  and  prayed  that 
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the  sale  be  enjoined.  Accompanying  the  petition  were  the 
aflSdavits  of  plaintiff  and  the  original  lessee  to  the  effect  that 
the  lease  had  been  assigned  to  plaintiff,  and  he  was  in  pos- 
session of  the  premises  prior  to  the  levy.  A  temporary  writ 
of  injunction  was  granted,  but  subsequently  dissolved  on 
motion.  Thereafter  defendants  demurred  to  the  petition  on 
the  ground  that  the  judgment  was  a  lien  on  the  leasehold 
estate,  at  the  time  of  its  transfer  to  plaintiff,  superior  to  any 
interest  therein  acquired  by  him.  The  demurrer  was  sus- 
tained, and  plaintiff,  having  elected  to  stand  on  the  ruling, 
the  petition  was  dismissed,  and  he  appeals. — Affirmed. 

H.  0.  Wea-ver  and  Blake  &  BlaJce  for  appellant 

Hale  &  Hale  and  C.  A.  Carpenter  for  appellees. 

Ladd,  J. — The  aflSdavits  formed  no  part  of  the  petition, 
and  could  not  have  been  considered  in  ruling  on  the  de- 
murrer.   This  being  true,  appellant's  argument,  in  so  far  as 
based  on  the  thought  that  the  judgment  defendant 

2  was  a  mere  cropper,  is  not  in  point.     The  petition 
refers  to  the  crops  in   controversy    as   growing    "on 

land  leased  by  H.  E.  Strawhacker  from  M.  J.  Ballard  for 
the  year  1898."  His,  then,  was  a  leasehold  interest  of  one 
year's  duration.     1  Washburn  Real  Property,  574. 

II.  The  point  argued  is  whether  defendant's  judg- 
ment was  a  lien  on  Henry  Strawhacker's  leasehold  interest 
in  the  land,  but,  as  the  petition  contains  no  averment  that 
plaintiff  bad  any  claim  thereto,  the  question  was  not  neces- 
sarily involved  in  the  ruling  on  the  demurrer;  for,  if  the 
crops  had  been  severed  from  the  realty  by  sale  prior  to  the 
levy  of  the  execution,  the  lien  of  the  judgment  was  thereby 
divested, — ^that  is,  the  crops  thereby  became  peis 
sonal  property,  and  ceased  to  be  an  "interest  in 
land"  on  which  the  statute  established  the  lien  of  a 

3  judgment.     The  allegation  of  the  petition  is  that  the 
plaintiff  "purchased  the  aforesaid  crops  before  any 
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levy  was  made,  and  the  possession  of  said  crops  was  taken 
by  plaintiff  herein  before  said  levy,"  and  he  became  the  abso- 
lute owner  thereof.     Ordinarily,  growing  crops  are  to  be 
treated,  as  contended  by  appellee,  as  part  of  the  soil  from 
which  they  receive  nourishment.     This  is  true  in  event  of 
sale,  by  the  owner  without  reservation,  or  on  foreclosure  of  a 
mortgage.     Ralston  v.  Ralston,  3  G.  Green,  533;  Downard 
V.  Graff,  40  Iowa,  599 ;  Hecht  v.  Dettman,  56  Iowa,  679 ; 
Stambrough  v.  Cook,  83  Iowa,  711.     And  in  Ellithorpe  v. 
Reidesil,  71  Iowa,  317,  it  was  held  that  growing  crops,  being 
inunature,  and  receiving  nurture  from  the  earth,  might  not 
be  levied  on  as  personal  property.     On  this  point  it  should 
be  said  that  the  authorities  are  not  in  harmony.     See  Polley 
V.  Johnson,  52  Kan.  478  (35  Pac.  Rep.  8,  23  L.  R.  A.  258), 
and  extended  note.     The  distinction  between  prima  natura, 
the  natural  or  permanent  growth  from  the  soil,  and  fructus 
indnstriales,  the  products  of  agriculture,  is  pointed  out  in 
many  of  the  decisions,  atid  a  decided  tendency  manifested 
to  treat  the  latter  at  all  times  as  personal  property.     But, 
regardless  of  differences  of  opinion  on  this  question,  the 
courts  seem  to  be  agreed  that  the  owner,  by  his  voluntary 
act,  may  so  far  separate  the  growing  crops  from  the  soil  as 
to  pass  title  thereto  independent  of  his  estate  in  the  land. 
'* Although  a  sale  of  growing  crops  of  annual  culture  not  yet 
mature  would  seem  to  carry  with  it  an  interest  in  land,  since 
the  crop  must  stand  upon  and  draw  nutriment  from  the  soil 
until  it  shall  have  grown  and  matured  for  the  harvest,  the 
cases  appear  to  be  quite  uniform  in  holding  that  the  prop- 
erty in  the  crop  would  pass,  with  a  license  to  enter  and  sever 
the  same;  and  some  of  the  English  cases  put  it  upon  the 
same  ground  as  by  which  one  may  hold  emblements  growing 
upon  the  soil  of  another."    3  Washburn  Real  Property,  346 ; 
Whipple  V.  Foot,  2  Johns.  418  (3  Am.  Dec.  442);  Austin 
V.  Sawyer,  9  Cow.  42;  Graff  v.  Fitch,  58  111.  377  (11  Am. 
Rep.  85) ;  Parker  v.  Staniland,  11  East.  362.     This  is  the 
theory  on  which  chattel  mortgages  upon  the  immature  crop 
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have  been  upheld.  Wheeler  v.  Becker,  68  Iowa,  723 ;  Norris 
V.  Hix,  74  Iowa,  524.  In  such  a  ease  there  is  a  constructive 
severance  from  the  realty,  and  the  mortgage  attaches  to  the 
crops  as  personal  property.  It  must  not  be  overlooked  that 
a  sale  of  the  crops,  and  not  the  assignment  of  the  lease,  is 
alleged,  and  we  know  of  no  reason  why  such  a  sale  may  not 
be  made  apart  from  the  leasehold.  So  far  as  the  record  dis- 
closes, that  remained  in  the  judgment  defendant,  and  might 
be  levied  on  and  sold.  This  must  have  been  the  view  of  the 
district  court.  True,  the  sheriff's  return  is  to  the  effect  that 
he  levied  on  the  judgment  defendant's  interest  in  the  land 
(describing  it)  "and  the  crop  of  corn  thereon,"  but  there  is 
no  claim  that  he  seized  the  corn,  or  could  have  done  so,  while 
it  was  growing.  ElUthorpe  v.  Reidesil,  supra.  As  the  lease- 
hold interest  only  was  levied  on,  the  owner  of  the  crop  sev- 
ered therefrom  by  sale  had  no  interest  in  restraining  the  dis- 
posal thereof  by  the  sheriff. — Affirmed. 


M.  J.  CoppocK,  Appellant,  v.  Lewis  Lampkin^  Constable. 

Alteration  of  Writings:     pleading  and  evidence.  Evidence  to  show 

1  alteration  of  a  written  instrument  is  admissible,  without  alle- 
gation of  alteration  in  the  pleadings,  where  the  instnimnt  is 
merely  introduced  in  evidence,  and  not  referred  to  in  the  plead- 
ings. 

Evidence:  ADMrrrED  signature  of  one  charged  with  altering  sig- 
nature. Under  Code,  section  4620,  authorizing  comparison 
between  handwriting  the  genuineness  of  which   is  in  contro- 

2  versy  and  writings  of  the  same  person  which  are  proved  to  be 
genuine,  it  is  competent  to  compare  admitted  signatures  of 
a  husband  with  the  signature  to  a  contract  alleged  to  have  been 
signed  by  his  wife,  for  the  purpose  of  showing  that  the  name 
was  originally  written  by  the  husband,  and  afterwards  altered 
to  make  it  appear  to  be  that  of  the  wife. 

Irrelevancy:     Waiver,    Where  irrelevant  evidence  had  been  given 

3  by  both  parties  without  objection  by  either,  the  admission  of 
further  irrelevant  evidence  on  the  same  subject  is  not  pre- 
judicial error. 
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Instructions:      theoby    of    tbial.     Where    a    replevin    suit    had 

heen  tried  on  the  theory  that  the  property  belonged  to  the  person 

owning  certain  land,  an  instruction  that  the  finding  as  to  the 

4    ownership  of  the  replevined  property  depended  on  the  finding  as 

to  ownership  of  the  land  was  not  error. 

Appeal  from  Plymouth  District  Court. — Hon.  F.  K.  Gay- 

NOE,  Judge. 

Wednesday,  Octobeb  16,  1901. 

Action  of  replevin  to  recover  personal  property  con- 
sisting o"f  certain  wheat,  oats,  and  corn  raised  on  certain 
described  land  claimed  by  plaintiff  to  belong  to  her.  De- 
fendant took  possession  of  the  property  as  constable  under 
execution  against  the  property  of  H.  J.  Coppock,  the  hus- 
band of  plaintiff,  and  the  question  is  whether  the  property 
belonged  to  the  husband  or  wife.  Judgment  on  verdict  for 
defendant.    Plaintiff  appeals. — Affirmed. 

Zinh  &  Roseberry  for  appellant. 

jB.  H.  Brown  and  McDuffie  &  Keenan  for  appellee. 

McClain,  J. — Appellant,  for  the  purpose  of  showing 

title  to  the  grain  in  controversy,  introduced  in  evidence  the 

contract  for  conveyance  of  the  land  to  her  from  one  Boyn- 

ton,  purporting  to  have  been  executed   two  years  before, 

under  which  she  claims  to  have  occupied  the  prera- 

1  ises.     Defendant  sought  to  show,  over  plaintiff's  ob- 
jection, that  the  instrument  had    been    altered    by 

erasures  so  as  to  substitute  therein  the  name  of  appellant  in 
place  of  that  of  her  husband.  Appellant  says  that  this  evi- 
dence was  not  admissible  in  the  absence  of  any  denial  of 
the  genuineness  of  the  signature ;  but  the  instrument  was  not 
in  any  way  referred  to  in  the  pleadings,  and  the  defendant 
had  no  occasion  to  attack  it  until  offered.     The  hus- 

2  band  of  the  appellant,  being  called  as  a  witness,  ad- 
mitted the  genuineness  of  his  signature  to  certain 
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instruments  not  in  any  way  material  to  the  matter  in  issue, 
and  expert  witnesses  were  then  asked,  over  appellant's  ob- 
jection, to  compare  such  signature  with  the  middle  initial 
and  last  name  of  the  signature  to  the  contract  to  convey 
above  referred  to,  purporting  to  be  the  signature  of  Mrs. 
Coppock,  for  the  purpose  of  showing  that  such  instrument 
had  originally  been  signed  by  the  husband,  and  the  signa- 
ture afterwards  altered  so  as  to  make  it  appear  to  be  that 
of  the  wife.  At  common  law,  according  to  the  weight  of 
authority,  it  is  not  competent  to  introduce  in  evidence  extra- 
neous documents  for  the  sole  purpose  of  instituting  a  com- 
parison betw^een  the  signatures  thereof  and  the  signature  in 
question,  to  show  whether  or  not  the  latter  is  genuine.  Hide- 
ory  V.  U.  S.,  151  U.  S.  303  (14  Sup.  Ct.  Kep.  334,  38  L.  Ed, 
170)  ;  Williams  i\  Conger,  125  U.  S.  397  (8  Sup.  Ct.  Rep. 
933,  31  L.  Ed.  778).  But  our  statutes  authorize  comparison 
between  the  handwriting  the  genuineness  of  which  is  in  con- 
troversy and  "writings  of  the  same  person  which  are  proved 
to  be  genuine."  Code,  section  4620.  Under  this  statute  it 
Tv^ould  apparently  not  be  competent  to  introduce  in  evidence 
signatures  of  other  persons  than  the  person  whose  pretended 
signature  is  in  question  for  the  purpose  of  showing  by  such 
comparison  that  the  signature  is  not  the  genuine  signature 
of  such  person,  but  is  the  signature  of  some  one  else.  Pech 
V,  Callaghwn,  95  N.  Y.  73.  But  in  this  case  it  was  proper 
for  the  defendant  to  show  that  the  land  in  question  belonged 
to  the  husband,  and,  as  affirmative  evidence  of  that  fact,  we 
think  it  was  competent  for  him  to  prove  that  the  contract  to 
convey  was  originally  executed  to  him,  and  that  it  was  sub- 
sequently altered  by  fraud. 

Defendant  was  allowed,  over  appellant's  objection,  to 
introduce  in  evidence  a  bill  of  sale  from  the  husband  to  the 
wife  executed  a  year  prior  to  the  rendition  of  the  judgment 

against  the  husband  under  which  the  levy  was  made, 
3  covering  personal  property  not  in  any  way  involved 

in  the  levy;  also  a  chattel  mortgage  on  some  com 
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supposed  to  be  a  part  of  the  property  levied  on,  which  mort- 
gage was  executed  by  the  husband  to  a  third  party  subse- 
quent to  the  levy.  It  is  difficult  to  understand  on  what 
theory  these  instruments  were  admitted,  but  we  are  inclined 
to  think  that  their  admission  was  without  prejudice.  Mrs. 
Coppock  had  already  been  cross-examined  without  objection 
as  to  what  personal  property  she  had  during  the  preceding 
year,  and  her  husband  had  likewise  been  cross-examined  as 
to  his  reason  for  giving  this  mortgage  on  com  which  h© 
claimed  did  not  belong  to  him.  The  parties  had  without 
objection  gone  into  the  whole  question  of  the  ownership  of 
the  land  and  the  crops  raised  thereon,  and  as  to  whether  the 
wife  or  the  husband  was  managing  the  farm.  As  bearing 
on  the  issues  thus  before  the  court,  these  instruments  were 
perhaps  admissible.  At  any  rate,  their  admission  was  Clear- 
ly not  prejudicial. 

Objection  is  taken  to  an  instruction  in    which    it    is 
claimed  that  the  jurors  were  told  that  their  finding  as  to  the 
ownership  of  the  grain  levied  on  would  depend  upon  their 
conclusion  as  to  the  ownership  of  the  land.     While 
4  this  would  not  be  a  correct  rule  of  law  in  all  cases, 

it  was  not  erroneous  under  the  evidence ;  for  the  case 
had  been  tried  on  the  theory  that  the  grain  belonged  to  the 
person — husband  or  wife — owning  the  land.  It  was  not  pre- 
tended that  the  wife  owned  the  grain,  except  as  she  claimed 
to  be  the  owner  of  the  land  on  which  it  was  raised. — Af- 
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Edwabd  S.  Bigler^  Appellant,  v.  John  T.  Jack,  Appellee. 

Deed  as  Mortgage:   evidzjuce.    Evidence  is  admissible  to  show  that 
2    a  deed  of  lands,  absolute  in  form,  is  in  fact  a  mortgage,  though 
there  is  no  showing  that  a  defeasance  has  been  omitted  or  de- 
stroyed by  fraud  or  mistake. 

INADEQUACT  OF  PBiCE.    Land  was  deeded  to  a  party,  under  an  agree- 
4    ment  for  the  privilege  of  repurchasing,  at  the  same  amount  per 
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acre  as  it  had  been  offered  to  a  third  party,  and  the  evidence 
showed  that  it  was  not  worth  more  than  |3  per  acre  over  that 
paid.  Held,  that  there  was  inadequacy  of  price  sufficient  to 
indicate  that  such  ^leed  was  meant  to  be  a  mortgage. 

BuHiciency  of  evidence.  Plaintiff,  who  was  indebted  to  defendant 
1  and  another,  deeded  his  land  for  about  the  amount  of  its  value 
to  defendant,  who  agreed  to  reconvey  on  payment  of  a  certain- 
8  sum,  and  provided  plaintiff  would  take  a  lease  of  the  land  at 
a  customary  rental.  Plaintiff  so  leased  the  land,  and  the  debts 
of  the  third  party  and  defendant  were  canceled.  At  the  same 
time  plaintiff  borrowed  another  sum  of  money  from  defendant, 
giving  a  chattel  mortgage  as  security.  Held,  that  the  evidence 
failed  to  show  that  the  deed  constituted  an  equitable  mortgage. 

Conditional  sale.  Parties  may  make  a  purchase  and  sale  of  lands 
with  the  reservation  to  the  vendor  of  right  to  repurchase  the 

6  same  within  a  given  time  at  an  agreed  price,  which,  in  conform- 
ity with  the  intention  of  the  parties  will  be  treated  as  a  condi- 
tional sale,  and  not  a  mortgage  to  which  the  ri^ht  of  redemp- 
tion attaches. 

Same:  Forfeiture  of  right  to  reconveyance.  Code,  section  4297, 
provides  that  where  the  vendor  of  real  estate  has  given  a  bond 
or  other  instrument  to  convey  the  same  on  payment  of  the  pur- 

7  chase  money,  and  part  thereof  remains  unpaid  after  time  for 
payment,  whether  time  is  or  is  not  of  the  essence  of  the  con- 
tract, the  vendor  may  proceed  to  foreclose  and  sell  his  interest 
in  the  property.  Section  4298  declares  that  the  vendee  shall 
in  such  case  be  treated  as  a  mortgagor,  for  the  purpose  of  fore- 
closure, and  that  his  rights  may  be  foreclosed  in  a  similar  man- 
ner. Held,  that,  though  an  agreement  to  reconvey  to  a  vendor 
within  a  given  time  at  an  agreed  price  is  a  mortgage,  yet,  as 
time  is  the  essence  of  the  contract,  on  failure  to  pay  the  pur- 
chase price  within  such  time  the  right  to  a  reconveyance  is 
forfeited. 

Redemption:     Forfeiture  in  equity  of  interest  on  account  of  usury. 
Where   a  borrower   seeks   to   redeem   a  mortgage  securing  a 
3    usurious  loan  without  tendering  or  paying  any  interest,  equity 
will  enforce  redemption,  though  in  so  doing  it  enforces  a  for- 
feiture of  the  interest  for  exacting  usury. 

Bame.    Though  a  lease  recites  that  a  certain  sum  is  to  be  paid  as 
6    rent,  equity  will  declare  the  same  to  be  interest  tor  the  use  ot 
certain  money,  if  that  is  the  intention  of  the  parties. 

Appeal  from  Shelby  District  Court. — Hon.  A.  B.  Thok- 

NELL,  Judge. 
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Wednesday,  Octobeb  16,  1901. 

Suit  in  equity  to  have  a  deed  and  contract  for  recon- 
veyance declared  a  mortgage,  for  an  accounting,  and  to  re- 
deem. The  trial  court  denied  the  relief  asked,  and  plaintiff 
appeals. — Affirmed, 

Byers  &  LocJcwood  for  appellant 

Thos,  H.  Smith  and  Earl  &  McCabe  for  appellee. 

Deemeb,  J. — ^Plaintiff  was  the  owner  of  the  land  in 
controversy,  subject  to  a  mortgage  of  $3,000  to  one  Ficke, 
of  Davenport,  Iowa,  and  another  of  about  $2,000  to  defend- 
ant, Jack.  Jack^s  mortgage  was  long  past  due,  and  he 
(Jack)  was  insisting  on  payment  of  part  or  all  there- 
1  of.     Bigler  was  unable  to  pay,  but  he  came  to  Har- 

lan, where  Jack  resided,  and  offered  to  sell  his  land, 
consisting  of  200  acres,  to  a  third  party  for  $25  per  acre. 
Failing  in  this,  he  went  to  Jack  and  offered  to  sell  to  him 
for  $30.  This  Jack  refused  to  pay,  and,  after  some  further 
talk,  Bigler  finally  said  to  Jack  that  he  would  sell  him  the 
land  for  $25  per  acre  provided  he  (Jack)  would  give  him  a 
contract  to  repurchase  or  redeem  the  land  in  four  or  five 
years  if  he  (Bigler)  could  raise  the  money.  To  this  Jack 
replied  that  he  would  do  so  if  he  (Bigler)  would  rent  the 
farm  of  him  at  customary  rental,  which  was  agreed  between 
them  to  be  $3  per  acre  per  year.  To  this  Bigler  assented. 
The  amount  of  the  incumbrance  then  existing  against  the 
land,  including  taxes  and  a  bonus  that  Jack  was  compelled 
to  pay  Ficke  to  secure  the  first  mortgage,  was  approximately 
$5,000.  Pursuant  to  the  agreement,  Bigler  and  wife  made 
an  absolute  conveyance  of  the  land  by  deed  of  general  war- 
ranty to  Jack,  the  expressed  consideration  being  $5,000.  At 
the  same  time,  and  as  part  of  the  same  transaction,  Jack 
executed  a  contract  to  reconvey,  the  material  part  of  which 
IB  as  follows,  to  wit :    "The  first  party  [Jack]  agrees  to  sell 
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and  convey  to  the  second  party  [Bigler],  upon  conditions 
hereinafter     named,     the     following     described     premises. 

*  *  *  The  second  party  agrees  to  pay  as  full  purchase 
price  the  sum  of  $5,000.00  on  the  first  day  of  January, 
1895.  Possession  of  the  said  premises  has  this  day  been 
given  second  party  by  virtue  of  a  lease  for  the  term  of  four 
years  this  day  executed,  to  take  effect   March    1st,    1891, 

*  *  *  which  is  made  a  part  of  this  contract.  ♦  ♦  ♦ 
And  it  is  expressly  stipulated  that  in  case  said  second  party 
shall  fail  to  carry  out,  all  and  singular,  the  terms  of  this 
contract  and  said  lease,  and  shall  fail  to  make  the  payments 
of  the  rent  at  the  time  set  out  in  said  lease,  and  strictly  and 
literally  perform,  all  and  singular,  the  terms  of  said  lease, 
time  of  payment  being  hereby  made  the  essence  of  this  con- 
tract, the  contract  shall  be  at  an  end  without  notice  or  dec- 
laration of  forfeiture,  and  the  first  party  may  recover  pos- 
session of  said  premises  imder  and  by  virtue  of  his  lease, 
or  otherwise  under  this  contract,  as  he  shall  see  fit ;  and,  in 
the  case  of  the  forfeiture  of  said  lease,  then  this  contract 
shall  be  at  an  end."  Signed  February  28,  1891.  The  lease 
to  which  reference  is  made  was  executed  at  the  same  time 
as  the  other  papers,  and  is  in  the  ordinary  form  of  farm 
leases.  It  was  for  the  term  of  four  years,  at  the  yearly  ren- 
tal of  $600,  which  rental  was  represented  by  notes  signed  by 
Bigler,  maturing  January  1,  1892,  and  on  the  first  day  of 
each  succeeding  January  until  the  end  of  the  term.  By 
agreement  of  the  parties  the  contract  of  sale  and  the  lease 
were  extended  for  the  term  of  two  years,  but,  as  part  of  the 
agreement  for  extension,  Bigler  agreed  to  pay  the  taxes. 
About  the  time  the  lease  as  so  extended  expired,  plantiff 
commenced  this  suit  to  have  the  whole  transaction  declared 
a  mortgage,  for  an  accounting,  etc.  The  accounting  feature 
of  the  case  was  referred  to  a  referee,  who  reported  that  there 
was  usury  in  the  transaction,  and  that  if  the  deed  was  held 
to  be  a  mortgage,  and  plaintiff  was  allowed  to  recover,  he 
should  be  charged  with  the  sum  of  $1,089.09,  the  amount 
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found  due  after  purging  the  usury  in  the  various  notes  made 
by  Bigler  to  Jack.     In  support  of  his  contention,  plaintiff 
claims  that  the  transaction,  on  its  face,  constitutes  a  mort-^ 
gage;  that  Jack  never  entered  into  the  possession    of    the 
premises;  that  he  never  made  any  repairs  or  put  any  im- 
provements on  the  same ;   that,   although  he  knew  Bigler 
was  still  claiming  to  be  the  beneficial  owner  of  the  land  and 
was  endeavoring  to  sell  it,  he   never   made    any   objection 
thereto,  nor  insisted  that  he  was  the  owner,  but,  on  the  con* 
trary,  counseled  with  him  r^arding  sales  and  exchanges  of 
the  land ;  that  at  the  time  of  the  transactions  in  question  the 
land  was  worth  more  than  $30  per  acre ;  and  that  he  did  not 
intend  an  absolute  sale  to  Jack.    On  the  other  hand,  defend- 
ant insists  that  the  transaction  was  a  sale,  with  an  agree- 
ment to  reconvey;  that  all  prior  debts  were  canceled  at  the 
time  the  deed  was  made;  and  that  thereafter  there  was  no 
debt  to  secure,  but  merely  an  option  in  Bigler  to  repurchase 
if  he  saw  fit  to  do  so ;  that  Bigler  did  not  understand  he  was 
under  any  further  obligations  to  him  (Jack)  after  the  deed 
was  made,  except  to  pay  the  rent  for  the  farm,  and  that,  on 
the  whole  evidence,  the  case  should  be  treated  as  one  of  con- 
ditional sale,  rather  than  a  mortgage ;  and  that  the  decree  of 
the  trial  court  was  and  is  correct.     Stripped  of  all  its  re- 
finements, the  case  presented  but  the    single    proposition, 
should  the  deed  be  treated  as  a  mortgage,  with  an  equity  of 
redemption   in   the  grantor,   or   be   treated   as  an    absolute 
deed,  with  a  contract  of  resale  on  the  part  of  the  grantee? 
If  the  latter,  the  case  was  properly  decided  by    the    trial 
court.    If  the  former,  it  should  be  reversed. 

At  the  outset  we  may  well  dispose  of  some  of  the  con^ 
tentions  made  by    the  respective  parties. 

Defendant  insists  that  a  deed  cannot  be  shown  to  be  a 

mortgage  in  the  absence  of  proof  that  a  defeasance  has  been 

omitted  or  destroyed  by  fraud  or  mistake.     That  some  of 

the  cases  so  hold  is  undisputed,  but  we  cannot  agreo 

2  to  the  proposition  as  thus  stated.     The  reason  why 

parol   evidence   is   admissible,   notwithstanding   the. 
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statute  of  frauds,  to  show  that  an  absolute  deed  is  in  reality, 
as  between  the  parties,  a  mortgage,  is  that  a  court  of  equity 
will  not  construe  a  statute  designed  to  prevent  fraud  in  such 
a  manner  as  to  produce  fraud.  For  a  grantee  to  insist  on 
a  conveyance  as  absolute,  when  it  was  given  and  accepted 
only  as  security,  would  be  a  palpable  fraud ;  and,  if  the  gen- 
eral statement  of  the  rule  made  by  defendant's  counsel  be 
correct,  this  fraud  will  be  held  to  relate  back  to  the  inception 
of  the  instrument  No  allegations  of  fraud  or  mistake  are 
necessary,  however;  for,  as  we  have  said,  when  a  grantee 
insists  that  an  instrument  given  and  accepted  only  as  secur- 
ity is  absolute,  the  fraud  is  established,  and  equity  takes 
jurisdiction.  This  whole  matter  is  made  clear  in  3  Pomeroy 
Equity  Jurisprudence  (2d  Ed.)  section  1196,  and  cases  cited ; 
Roberts  v.  McMahan,  4  G.  Greene,  34 ;  Peugh  v.  Davis,  90 
U.  S.  332  (24  L.  Ed.  775).  For  a  learned  discussion  of  the 
subject,  see  Campbell  v.  Dearborn^  109  Mass.  130  (12  Am. 
Rep.  671).  No  matter,  then,  what  the  foundation  of  the 
rule,  it  is  now  established  by  the  great  weight  of  authority 
that  a  deed  absolute  on  its  face  may  be  shown  to  be  a  mort- 
rasiey  although  there  be  no  fraud  or  mistake  in  omitting  the 
defeasance  clause. 

Again  it  is  contended  on  the  part  of  defendant  that,  as 
forfeiture  of  interest  for  usury  is  in  the  nature  of  a  penalty, 
a  court  of  equity  will  not  lend  its  aid  to  a  borrower  to  en- 
force this  penalty  in  a  suit  brought  by  him  to  re- 
3  deem.    There  is  much  to  be  said  in  favor  of  this  posi- 

tion, but  it  has  not  commended  itself  to  this  court 
We  have  heretofore  established  a  different  rule  in  several 
cases.  Morrison  v.  Miller,  46  Iowa,  84;  Johnson  v.  Smith, 
39  Iowa,  649.  See,  also,  White  v,  Lucas,  46  Iowa,  319; 
Allen  V,  Fogg^  66  Iowa,  229.  The  writer  would  be  glad  to 
see  a  rule  established  which  would  require  a  plaintiff  in 
such  cases  to  pay  or  tender  the  amount  received  by  him,  with 
legal  interest. 

Plaintiff  relies  on  inadequacy  of  price  as  one   of   the 
indicia  of  a  mortgage.     If  such  inadequlEu^y  appeared,  it 
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would,  no  doubt,  be  strong  evidence  in  support  of  his  con- 
tention ;  but  it  is  not  apparent  in  this  case.    The  land 

4  was  not  worth  to  exceed  $28  per  acre  at  the  time  of 
the  transaction,   and   just  before   negotiating   with 

Jack  the  plaintiff  offered  to  sell  it  for  $25  to  a  third  party. 

He  also  contendB  that  the  rent  reserved  in  the  lease  was 

simply  interest  for  the  use  of  money,  and  that    the    court 

should  look  beyond  the  form  of  the  transaction,  and  so  hold. 

Courts  of  equity  will,  of  course,  look  beyond  mere 

5  forms,  and  ascertain,  if  they  can,  the  real  transac- 
tion.    If  the  rental  was  intended  as  interest,  equity 

will  so  declare;  but,  if  the  parties  intended  it  as  rent,  courts 
have  no  right  to  say  it  was  something  else.  In  this  case 
both  parties  say  it  was  rent  that  was  agreed  to  be  paid  for 
the  use  of  the  land,  at  customary  prices.  Of  course,  if  they 
intended  it  as  interest  for  the  use  of  money,  courts  will  give 
effect  to  their  intention,  although  a  formal  lease  has  been 
given,  and  it  is  called  "rent."  Rogers  v.  Davis,  91  Iowa, 
730;  Conlee  v.  Heying,  94  Iowa,  734.  Plaintiff  did  not 
apply  to  defendant  for  a  loan,  and  the  evidences  of  indebt- 
edness existing  prior  to  the  conveyance  were  canceled  after 
the  deed  was  made. 

Plaintiff  also  contends  that  when  a  deed  absolute  on  its 
face  is  accompanied  with  an  agreement  to  reconvey  on  the 
payment  of  a  certain  sum  of  money,  or  on  the  performance 
of  some  other  condition,  it  is  conclusively  presumed  that  the 
two  instruments  constitute  a  mortgage.  It  is  true  that  Mr. 
Jones,  in  his  work  on  Mortgages,  says :  "At  law  an  absolute 
deed  and  separate  defeasance  or  agreement  to  reconvey, 
executed  at  the  same  time,  amount  to  a  mortgage."  See  1 
Jones,  Mortgages  (3d  Ed.)  section  244.  He  also  says: 
'*When  it  is  once  established  that  the  separate  instrument 
is  a  defeasance,  the  conveyance  assumes  the  character  of  a 
mortgage,  with  the  inseparable  incident  of  redemption, 
which  no  agreement  of  the  parties  that  the  estate  shall  be 

Vol.  114  la— 43 
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absolute  if  the  money  be  not  paid  at  the  day  fixed  can 
waive. '^  Section  250.  In  view  of  this  learned  author's 
treatment  of  the  subject  in  section  256  et  seq.,  it  is  a  little 
diflScult  to  imderstand  these  broad  statements,  unless  it  be 
on  the  theory  that  he  distinguishes  between  law  and  equity ; 
for  in  section  260,  after  quoting  from  Chief  Justice  Mar- 
shall's decision  in  Conway's  Ex'rs  v.  Alexander,  7  Cranch, 
218  (3  L.  Ed.  321),  he  says:  "In  order  to  convert  what 
appears  to  be  a  conditional  sale  into  a  mortgage,  the  evidence 
should  be  so  clear  as  to  leave  no  doubt  that  the  real  inten- 
tion of  the  parties  was  to  execute  a  mortgage.  It  may  well 
be  that  a  person  buys  lands  in  satisfaction  of  a  pre-existing 
debt,  *  *  *  and  at  the  same  time  contracts  to  reconvey 
the  lands  upon  the  payment  of  a  certain  sum,  and.  there  is 
no  intention  on  the  part  of  either  party  that  the  transaction 
should  be  in  effect  a  mortgage.  The  covenant  to  reconvey 
is  not  necessarily,  either  at  law  or  in  equity,  a  defeasance. 
*  *  *  Something  more  is  necessary,  and  an  indisputable 
thing  is  a  debt  by  the  grantor  to  the  grantee,  for. which  the 
conveyance  is  security."  In  section  261  he  further  says: 
"*  *  *  The  agreement  may  on  its  face  be  either  an  agree- 
ment to  reconvey,  merely,  or  may  amount,  with  the  deed, 
to  a  mortgage,  in  which  case  resort  to  evidence  outside  of 
these  instruments  may  be  necessary  to  determine  the  char- 
acter of  the  transaction.''  Perhaps  the  author,  in  writing 
these  apparently  conflicting  statements,  had  in  mind  the  dis- 
tinction between  a  strict  contract  of  defeasance,  which  ren- 
ders the  instrument  void.,  and  an  agreement  to  reconvey. 
But  we  will  not  further  speculate  on  this  subject.    The  case 

cited  from  this  state  to  sustain  the  rule  first  an- 
6  nounced  does  not  go  to  the  extent  claimed.     That 

case  {Candhers'  Adrnr  v.  Hunt,  18  Iowa,  576)  re- 
fers to  Trucks  v.  Lindsey,  18  Iowa,  504,  wherein  this  rule 
was  established:  "This  rule  of  equity  which  attaches  the 
right  of  redemption  to  every  grant  made  as  security  does  not 
in  the  least  interfere  with  the  right  or  power  of  persons  to 
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make  a  conditional  sale.     It   is,   therefore,   competent   for 
parties  to  make  a  purchase  and  sale  of  lands  with  a  reserva- 
tion to  the  vendor  of  the  right  to  repurchase  the  same  land 
within  a  given  time  at  an  agreed  price.    A  resort,  however, 
to  a  formal  conditional  sale  as  a  device  to  defeat  the  equity 
of  redemption,  will,  of  course,  when  shown,  be  unavailing 
for  that  purpose ;  and  the  possibility  of  such  resort,  together 
with  other  considerations,  has  driven  courts  of  equity  to 
adopt  as  a  rule  that,  when  it  is  doubtful  whether  the  trans- 
action is  a  conditional  sale  or  a  mortgage,  it  will  be  held  to 
be  the  latter."    Surely  parties  have  the  right  to  make  valid 
contracts  of  sale,  with  agreements  to  reconvey  on  certain 
specified  conditions,  that  will  not  be  treated  as  mortgages. 
Courts  do  not  undertake  to  make  contracts.     They  simply 
interpret  and  enforce  those  already  made.    As  said  by  Pom- 
eroy  in  his  Equity  Jurisprudence  (volume  3  [2d  ed.]  sec- 
tion 1194) :     "*     *     *     The  two,  taken  together,  may  be 
what  on  their  face  they  purport  to  be, — a  mere  sale,  with  a 
contract  of  repurchase, — or  they  may  constitute  a  mortgage. 
In  the  first  case,  where  the  transaction  is  merelv  a  sale  and 
a  contract  of  repurchase,  the  agreement  must  be  fulfilled 
according  to  its  terms.    If  the  grantor  fails  to  pay  the  money 
at  the  stipulated  time,  all  his  rights,  either  at  law    or    in 
equity,  under     the     contract     are     gone;     there     is     no 
equity     of     redemption."       Quoting     still     further     from 
Pomeroy      (section   1196) :        ^^Vhether     any     particular 
transaction  does  thus  amount  to  a  mortgage  or  to  a  sale  with 
a  contract  of  repurchase  must,  to  a  large  extent,  depend  upon 
its  own  circumstances ;  for  the  question  finally  turns,  in  all 
cases,  upon  the  real  intention  of  the  parties,  as  shown  upon 
the  face  of  the  writings,  or  as  disclosed  by  extrinsic  evi- 
dence."    These  seem  to  be  the  rules  sustained  by  the  great 
weight  of  authority.     Our  own  oases  are  in  harmony  with 
them.      Bridges    v,    Linder,    GO    Iowa,    190;    Chandler   v. 
Chandler,  76  Iowa,  574;  Iowa  State  Sai\  Bank  v.  Coon- 
rod,    97    Iowa,    106;    Conlee    v.    Heying,    94    Iowa,    734; 
Scott  V.  McWhirter,  49  Iowa,  487;  and  Hughes  v.  Sheaff, 
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19  Iowa,  343,  which  is  one  of  the  leading  cases  in  this  coun- 
try. As  said  in  Baird  v.  Beininghaxis,  87  Iowa,  167.  ^Tf 
it  appears  that  the  debt  was  extinguished,  and  the  grantor 
is  invested  with  the  right  to  purchase  by  a  given  time  and 
on  payment  of  a  certain  sum,  then  the  transaction  would  be 
a  conditional  sale ;"  citing  Trucks  v,  Lindsey,  18  Iowa,  504, 
and  Hughes  v.  Sheaff,  19  Iowa,  343.  That  there  are  cases 
to  the  contrary  is  conceded,  but,  as  said  by  Wright,  J.,  in 
the  Hughes  Case,  supra :  "The  contract  being  fairly  made, 
a  court  of  equity  will  not  relieve  the  grantor  who  neglects  to 
perform  the  condition  on  which  the  privilege  of  repurchasing 
depends.  For,  while  the  policy  of  the  law  prohibits  the  con- 
version of  a  real  mortgage  into  a  sale,  it  does  not  prohibit 
the  making  of  conditional  sales.  If  it  did,  then,  in  the  lan- 
guage of  Chief  Justice  Marshall,  a  court  of  chancery  would 
become  in  a  considerable  degree  the  guardian  of  adults  as 
well  as  infants."  In  Montgomery  v.  Chadwich,  7  Iowa,  114, 
relied  on  by  appellant,  the  bond  to  reoonvey  recited  a  loan 
of  money,  and  stated  that  the  deed  was  made  as  security. 
Rosierz  v.  Van  Daniy  16  Iowa,  175,  does  not  decide  the  point 
in  controversy  in  this  case;  and,  if  it  did,  there  was  there 
a  contract  of  defeasance,  rather  than  of  sale.  Caruthers' 
Adm'r  v.  Hunt,  18  Iowa,  576,  was  made  to  turn  on  the  facts, 
and  not  on  the  execution  of  the  title  bond  back  alone.  In 
Brush  V,  Peterson,  54  Iowa,  243,  the  court  expressly  found 
that  the  deed  was  executed  as  security  for  a  note  which  was 
made  contemporaneously  with  the  deed,  and  there  was  an 
agreement  to  reconvey  on  payment  of  the  note  and  taxes  on 
the  land,  etc.  Indeed,  none  of  our  cases  are  in  conflict  with 
the  rule  we  have  attempted  to  announce.     On  the  contrary, 

Bridges  v,  hinder,  60  Iowa,  190,  is  directly  in  accord 
7  with  it.     But  plaintiff  insists  that  the  agreement  to 

reconvey  is  in  itself  a  mortgage,  under  sections  4297 
and  4298  of  the  Code.  Let  that  be  conceded,  yet  it  does  not 
follow  that  he  has  a  right  to  redeem.  Time  was  made  the 
essence  of  the  contract  in  this  case,  and,  on  failure  to  pay  as 
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agreed,  plaintiff's  rights  were  forfeited.     Schmidt  v.  Wil- 
liams, 72  Iowa,  317. 

With  these  rules  etablished,  let  us  now  turn  again  to 
the  facts.  Plaintiff  was  not  seeking  to  make  a  new  loan,  and 
he  did  not  come  to  defendant  as  a  borrower.    He  approached 

defendant  for  the  purpose  of  selling,  and  a  price  was 
8  finally  agreed  upon,  provided  plaintiff  was  given  the 

right  to  repurchase.  The  written  instruments  all 
indicate  a  sale,  with  an  agreement  to  reconvej.  Plaintiff 
leased  the  premises  from  defendant,  and  the  rental  was  fixed 
not  at  what  would  be  the  interest  rate,  but  at  the  customary 
value.  At  the  same  time  plaintiff  borrowed  of  defendant  a 
small  amount  of  money  ($250),  and  gave  a  chattel  mort- 
gage on  his  personal  property.  There  was  no  necessity  for 
disguising  the  transaction.  The  land  was  worth  but  little, 
if  anything,  more  than  the  agreed  price.  The  Ficke  debt 
was  canceled,  and  the  notes  and  mortgages  held  by  Jack  were 
surrendered,  as  we  understand  it.  Indeed,  plaintiff  says  that 
when  he  gave  defendant  the  deed  he  (defendant)  agreed  to 
cancel  the  Ficke  notes  and  his  own  notes  and  mortgages,  and 
release  him  (plaintiff)  from  those  debts.  He  further  said 
that  he  understood  it  was  optional  with  him  to  repurchase 
the  land ;  that,  unless  he  bought  it  back,  the  title  was  to  re- 
main in  defendant.  The  only  indebtedness  that  the  plaintiff 
was  under  after  the  making  of  the  deed,  if  any,  was  his 
agreement  to  repurchase  for  a  certain  sum  under  conditions 
expressed  in  the  agreement  to  reconvey.  The  other  obliga- 
tions were  all  canceled  when  the  deed  was  executed,  or  as 
soon  as  Jack  was  able  to  secure  the  Ficke  mortgage.  True, 
defendant  made  no  improvements  on  the  premises,  but  this 
is  of  no  importance  in  view  of  his  contract  to  sell  at  a  speci- 
fied price.  Moreover,  if  a  sale  was  not  intended,  there  was 
no  necessity  for  taking  the  deed.  Jack  could  have  purchased 
the  Ficke  mortgage  and  held  it  as  security.  His  loan  was 
secured  not  only  by  a  second  mortgage  on  the  land,  but  by 
a  chattel  mortgage  on  plaintiff's  personal  property.     With 
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those  he  was  as  well  protected  as  he  could  possibly  be  under 
an  absolute  deed  given  as  security.  Furthermore,  few  men 
would  make  a  loan  of  $5,000  on  land  worth  not -to  exceed 
$5,600,  and  it  is  hard  to  believe  that  one  holding  a  second 
mortgage  of  $2,000,  secured  by  a  second  mortgage  on  the 
land,  would  jeopardize  $3,000  more  by  uniting  it  with  his 
notes  which  were  claimed  to  be  usurious.  There  is  no  claim 
that  the  deed  was  made  to  purge  the  transaction  of  usury. 
Plaintiff  and  defendant  were  then  on  the  best  of  terms,  and 
neither  had  in  mind  the  usurious  character  of  the  previous 
loans.  The  efforts  made  by  plaintiff  to  sell  the  land  after  he 
deeded  it  to  defendant  are  fully  explained  by  him.  He  says 
that  he  had  no  right  to  do  so  if  it  injured  defendant,  and 
that  he  supposed  defendant  would  allow  another  to  take  his 
place  under  the  contract  Quoting  again  from  the  Hughes 
Case :  *^When,  as  we  have  seen,  upon  the  whole  facts  it  is 
doubtful  what  the  parties  intended,  equity  is  inclined  to 
treat  the  transaction  as  a  mortgage.  But  if  the  writing  or 
agreement  is  not  doubtful,  and  one  party  seeks  to  show 
aliunde  that  there  was  a  parol  defeasance,  the  burden  of 
proof  is  on  him,  and  he  must  satisfy  the  court  by  suflScient 
proof  of  the  equity  of  his  claim."  There,  as  here,  there  was 
an  agreement  for  repurchase. 

On  the  whole,  the  equities  seem  to  be  with  defendant, 
and  the  judgment  is  affikmed. 


BOABDMAN    &    BOARDMAN,    C.    IT.    E.    BoAKDM\X,    C.    H.    E. 

BoARDMAN,  Executor  of  the  Estate  of  E.  J.  Boabdman, 
Deceased,  Appellants,  v.  W.  H.  Brown  and  Susannah 
Brown. 

Evidence:  pebsoi^al  tbans actions  with  decedent:  Waiver  of 
statute  by  executor.  Code,  section  4604,  provides  that  no  party 
to  an  action,  or  any  one  interested  in  the*  event,  shall  be  ex* 
amined  as  a  witness  in  regard  to  any  personal  transaction  or 
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communication  between  such  witness  and  a  person  at  the  time 
of  examination  deceased,  as  against  the  executor  of  such  dece- 
dent, but  that  such  prohibition  shall  not  extend  ''to  any  com- 
munication or  transaction"  as  to  which  the  executor  shall  be 
examined  in  his  own  behalf.  Held,  that  where  an  executor  sued 
for  legal  services  performf'd  by  his  testator  for  defendaut,  and 
the  executor  testified  only  that  the  services  were  rendered, 
and  as  to  their  reasonable  value,  it  was  error  to  allow  defend- 
ant to  testify  as  to  a  conversation  with  the  testator  to  the  ef-* 
feet  that  no  charges  were  to  be  made  under  certain  circum- 
stances. 

Appeal  from  Marshall  District  Court. — Hon.  O.  Caswell, 

Judge. 

Wednesday,  October  16,  1901. 

C.  H.  E.  BoARDMAN^  as  surviving  partner  of  the  law 
firm  of  Boardman  &  Boardman,  and  as  executor  of  the  es- 
tate of  his  deceased  partner,  brings  this  action  to  recover  the 
reasonable  value  of  services  rendered  by  said  firm  as  attor- 
neys for  defendants  on  an  appeal  to  this  court,  and  for 
money  paid  out.  Defendants  answered,  denying  generally, 
and  alleging  that  for  services  and  costs  claimed  in  the  peti- 
tion it  was  agreed  "that  plaintiffs  were  to  pay  said  costs  and 
ask  nothing  for  legal  services  in  event  the  case  appealed,  viz : 
Thompson  v.  Brown,  was  not  reversed,''  and  that  it  was  not 
reversed.  Verdict  and  judgment  for  defendants.  Plaintiffs 
appeal. — Reversed, 

C.  H.  E.  Boardman  for  appellants. 

T.  D,  Evans  and  C.  H,  Van  Law  for  appellees. 

Given,  C.  J. — I.  On  the  trial  the  defendants  were 
each  called  and  examined  in  their  behalf.  Mrs.  Brown,  hav- 
ing testified  that  she  was  present  when  there  was  a  conversa- 
tion about  fees  and  carrying  to  the  supreme  court  before  the 
verdict,  and  that  the  persons  present  were  Mr.  Brown,  H.  E. 
J.  Boardman,  and  herself,  was  asked :  "Q.  Well,  now,  will 
you  state  to  the  jury  what  those  statements  were  which  were 
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made  by  H.  E.  J.  Boardman  to  Mr.  Brown,  respecting  the 
further  proceedings  in  the  case,  if  any  were  necessary?" 
Plaintiff  objected  as  incompetent  because  it  calls  for  a  com- 
munication between  one  deceased  and  the  witness  and  her- 
husband  jointly,  which  objection  was  overruled.  The  same 
objection  was  made  on  the  examination  of  Mr.  Brown  by 
C.  H.  E.  Boardman,  and  overruled,  the  court  saying:  "Well, 
I  don't  see  why  you  put  yourself  upon  the  stand,  you 
don't  open  this  door."  C.  H.  E.  Boardman  had  testified  in 
his  own  behalf.  His  testimony  in  chief  was  to  the  fact  that 
the  services  charged  for  were  rendered,  their  reasonable 
value,  and  the  amounts  of  money  paid  for  defendants  in 
prosecuting  said  appeal.  In  response  to  questions  put  to 
him  on  cross-examination  he  said:  "I  made  no 
agreement  with  these  defendants  as  to  these  ser- 
vices in  the  supreme  court  I  do  not  know  of 
any  agreement  being  made.  There  was  no  contract  made 
with  me.  I  don't  know  what  arrangement  was  made  with 
H.  E.  J.  Boardman,  but  I  have  no  very  definite  idea  about 
it."  Section  4604  of  the  Code,  so  far  as  applicable,  is  as 
follows :  "No  party  to  any  action  *  *  *  nor  any  person 
interested  in  the  event  thereof  *  *  *  no  husband  or  wife 
of  any  said  party  shall  be  examined  as  a  witness  in  regard 
to  any  personal  transaction  or  communication  between  such 
witness  and  a  person  at  the  commencement  of  such  examina- 
tion deceased.  *  *  *  But  such  prohibition  shall  not  ex- 
tend to  any  communication  or  transactions  as  to  which  any 
such  executor  shall  be  examined  on  his  behalf."  The  same 
rule  applies  to  a  surviving  partner.  Salyers  v,  Monroe,  104 
Iowa,  74.  The  fact  that  the  executor  testified  on  his  own 
behalf  did  not  itself  remove  this  prohibition.  It  is  only 
removed  as  to  communications  or  transactions  with  the  de- 
ceased as  to  which  he  is  examined  in  his  own  behalf.  Ivers 
V.  Ivers,  61  Iowa,  721;  Wood  v.  Brolliar,  40  Iowa,  591; 
Luehrsmann  v,  Hoings,  60  Iowa,  708 ;  Clarity  v.  Sherdan, 
91  Iowa,  304;  In  re  Edwards'  Estate,  58  Iowa,  431,  dis- 
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tinguish  Bailey  v.  Keyes,  52  Iowa,  92.  Mr.  Boardman  did 
not  testify  as  to  the  communication  nor  the  transaction  with 
the  deceased  to  which  defendants  were  permitted  to  testify. 
Counsel  for  appellees  insist  that  Mrs.  Brown  was  a  mere 
listener  to  the  conversation  between  deceased  and  her  hus- 
band, and  therefore  her  testimony  as  to  that  conversation  is 
competent  If  this  were  true,  we  must  reverse  for  the  error 
in  admitting  the  testimony  of  Mr.  Brown,  but  such  is  not  the 
fact.  She  was  a  party  to  the  case  that  was  appealed,  and, 
according  to  her  own  statement,  was  a  party  to  the  conver- 
sation with  deceased  quite  as  much  as  Mr.  Brown.  We  think 
the  court  erred  in  overruling  plaintiff's  objections  to  this 
testimony.  With  this  excluded,  there  was  no  evidence  to 
sustain  the  defense. — Reversed. 


G.  S.  TuRRLLL  V.  John  McCarthy,    F.    E.    McCarthy, 
Appellants,  Henry  Haag,  Assignee,  Defendant. 

Exemptions:     postofftce  fixtures.     Under  a  deed  assigning  all  a 
debtor's  property  except  such  as  is  "exempt  from  execution," 

3  the  furniture  and  equipments  belonging  to  and  used  by  the  as- 
signor in  his  capacity  as  third-class  postmaster  are  not  re-' 
served,  since  these  are  not  exempt,  but  are  protected  only,  in 
so  far  as  execution  thereon  would  prevent  delivery  of  the  mails. 

General  Assignment:    beservations:     Construction  of  deed.    Under 
Code,  section  2117,  providing  that  the  inventory  on  assigament 

1  for  the  benefit  of  creditors  is  not  conclusive,  but  that  the  as- 

2  signment  includes  "any  other  property  belonging  to  the  debtor  at 
the  time,"  the  fact  that  a  schedule  attached  to  such  a  deed,  pur- 
porting to  convey  all  property  except  such  as  was  exempt,  did 
not  describe  property  in  dispute  between  the  assignee  and  a  pur- 
chaser from  the  assignor,  is  immaterial,  and  does  not  show 
the  assignor's  intention  to  reserve  it. 

Purchaser's  Note:    dispositioii  of  proceeds:     When  payor  may  not 
complain  of.    Where  a  purchaser  of  personal  property  prayed 

4  to  be  adjudged  the  owner  thereof,  or  that  his  note  for  the  pur- 
chase price  should  be  canceled,  he  could  not  complain  of  the 
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disposition  of  the  proceeds  of  his  note  in  a  decree  ^judging 
him  to  be  the  owner  of  such  property. 

FixiNo  SHABES  IN  pBOCEEDs:  Pleading,  A  decree  in  a  suit  to  ad- 
judge plaintift  to  be  the  owner  of  personal  property  set  out  the 
5  share  of  one  of  the  defendants  in  the  note  given  for  the  pur- 
chase price,  by  reason  of  his  ownership  of  part  of  the  goods. 
Heldf  proper  to  fix  such  defendant's  share,  though  he  sought 
no  judgment  on  the  note. 

Appeal  from  Greene  District  Court. — ^Hon.  Z.  A.  Chijbcii, 

Judge. 

Wednesday,  Octobeb  16,  1901. 

F.  R.  McCarthy  was  the  postmaster  at  Jefferson,  in 
this  state,  and  the  owner  of  certain  furniture  and  fixtures 
used  in  connection  with  his  office.  Plaintiff  is  his  successor, 
duly  appointed,  but  at  the  time  of  the  transactions  in  ques- 
tion had  not  assumed  the  duties  of  the  position. 
1  McCarthy  made  a  general  assignment  for  the  bene- 

fit of  his  creditors  to  the  defendant  Haag.  The  terms 
of  this  instrument,  in  so  far  as  they  are  significant,  will  be 
given  later.  Thereafter  McCarthy  sold  the  office  fiixtures 
and  furniture  to  plaintiff  for  the  sum  of  $775.  This  con- 
sideration was  represented  by  plaintiff's  promissory  note, 
indorsed  by  one  Lovejoy,  who  is  a  defendant  herein,  and 
which  was  payable  to  John  McCarthy.  Some  time  there- 
after, the  assignee  making  claim  to  the  property  so  sold, 
plaintiff  instituted  this  action  in  equity,  praying  that  he 
might, be  adjudged  the  owner  of  said  property,  or  in  default 
thereof  that  his  note  so  given  should  be  ordered  delivered 
up  and  canceled.  Still  later  plaintiff,  by  amendment, 
averred  that  the  purchase  by  him  of  said  property  had  been 
induced  by  fraud,  and  he  prayed  that  it  might  be  set  aside 
and  his  note  canceled.  Haag,  assignee,  by  cross  bill  sets  up 
title  to  the  property.  John  McCarthy  makes  claim  to  the 
individual  ownership  of  certain  of  the  property,  and  avers 
that  he  permitted  its  sale  to  plaintiff  on  condition  that  he 
(McCarthy)  was  to  receive  the  consideration  therefor.     F. 
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E.  McCarthy  puts  in  issue  the  right  of  the  assignee  to  any 
of  such  property.  There  were  certain  other  rights  asserted 
before  the  trial  court,  but  they  are  not  represented  in  this 
appeal,  and  need  not  be  further  noticed.  The  decree  of  the 
trial  court  was,  in  its  material  parts,  as  follows:  "That  at 
the  time  of  said  sale  said  mailing  rack  and  table  combined, 
door  guard  rack,  and  outside  door  letter  box  were  owned  by 
the  defendant  John  McCarthy,  and  were  of  the  aggregate 
value  of  $95.  The  court  further  finds  that  said  sale  of  said 
property  to  the  plaintiff  was  made  at  a  reasonable  price ;  that 
said  sale  was  made  without  fraud,  and  that  said  sale  of  said 
property  so  owned  by  said  Haag  ought  to  be,  and  the  same 
is  hereby  ordered  to  be  treated  and  is  to  stand  as  though 
made  by  the  defendant  Henry  Haag,  as  such  assignee,  to 
the  plaintiff;  that  said  assignee  ought  to  receive  $680  of  the 
amount  for  which  said  property  was  sold,  with  interest 
thereon  as  provided  by  said  note;  and  that  said  John  Mc- 
Carthy ought  to  receive  $95  thereof,  with  interest  as  afore- 
said. It  is  therefore  ordered  and  adjudged  by  the  court  that 
the  said  Henry  Haag,  as  such  assignee,  be,  and  he  is  hereby, 
decreed  to  be  the  owner  of  $680  of  the  indebtedness  repre- 
sented by  said  note,  and  interest  thereon  as  in  said  note  pro- 
vided, and  of  the  share  of  said  note  represented  by  said 
amount  and  interest  as  aforesaid.  And  it  is  further  ordered 
and  adjudged  by  the  court  that  the  said  John  McCarthy  be, 
and  he  is  hereby,  decreed  to  be  the  owner  of  $95  of  the  in- 
debtedness represented  by  said  note,  and  interest  thereon  as 
in  said  note  provided,  and  of  the  share  of  said  note  repre- 
sented by  said  amount  and  interest  as  aforesaid.  And  the 
said  G.  S.  Turrill  and  V.  H.  Lovejoy  are  hereby  ordered  to 
pay  the  amounts  as  above  stated  now  due  on  said  note  to  the 
said  Henry  Haag,  as  such  assignee,  and  the  said 
John  McCarthy,  respectively.  And  the  said  Henry 
Haag,  as  such  assignee,  and  the  said  John  Mc- 
Carthy, upon  the  payment  of  said  amount  and  in- 
terest   in    full,    or    whoever    of    them    shall    have    said 
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note  in  possession,  are  ordered  to  surrender  and  deliver  up 
the  possession  thereof  to  the  said  G.  S.  Turrill.  And  the 
said  John  McCarthy  is  ordered  to  deliver  the  possession  of 
said  note  to  the  said  Henry  Ilaag  when  necessary  for  him 
to  collect  the  amount  due  him  thereon  as  such  assignee ;  that 
ia,  either  of  them  shall  have  the  possession  of  said  note  for 
the  purpose  of  collecting  the  amount  due  him  thereon, 
*  *  *  And  it  is  further  ordered,  adjudged  and  decreed 
by  the  court  that,  in  case  of  a  failure  of  the  said  G.  S.  Tur- 
rill and  V.  H.  Lovejoy  to  pay  the  amount  due  the  respective 
parties  on  said  note  as  aforesaid  in  full,  said  note  shall  be 
returned  into  court,  and  judgment  rendered  against  them 
on  said  note  in  favor  of  said  parties,  respectively,  for  the 
amount  due  each  of  them  thereon  as  aforesaid."  The  Mc- 
Carthys and  plaintiff  appeal.  The  former  will  be  designated 
the  appellants,  as  they  first  perfected  proceedings. — Affirmed. 

Rose  &  Henderson  for  appellants  John  McCarthy  and 
F.  R;  McCarthy. 

Cardell  &  Oiddings,  for  appellant  G.  S.  Turrill. 

E,  B,  Wilson  and  Russell  &  Tolliver  for  appellee  Haag. 

Waterman,  J. — The  deed  of  assignment  to  Haag  pur- 
ported, in  terms,  to  be  made  under  the  provisions  of  chapter 
7,  title  14,  of  the  Code  of  1873,  which  relates  to  general 
assignments  for  the  benefit  of  creditors.    In  the  body 
2  of  the  instrument  it  is  recited  that  convevance  is 

made  of  all  property  of  every  kind,  "except  such  as 
is  by  law  exempt  from  execution."  Then  follow  the  usual 
provisions  of  a  deed  of  general  assignment  with  relation  to 
distribution  of  the  proceeds  to  creditors.  The  instrument 
also  contains  this  language :  "Annexed  hereto,  marked  'Ex- 
hibit A,'  and  made  a  part  hereof,  is  an  inventory  of  all  such 
property  and  estate.  *  *  *''  Such  a  schedule  was  at- 
tached, but  the  property  in  question  is  not  described  or  men- 
tioned in  it. 
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Two  claims  are  made  by  appellants  with  relation  to  the 
deed  of  assignment:  First,  that  it  was  intended  only  as  a 
partial  assignment,  and  not  meant  to  convey  the  property 
in  dispute;  second,  that,  as  F.  R.  McCarthy  was  a  married 
man  and  the  head  of  a  family,  such  property  was  exempt 
from  execution,  and  was  reserved  to  the  debtor  by  the  terms 
of  the  conveyance. 

A  debtor  may  make  a  partial  assignment  of  his  prop- 
erty for  the  benej&t  of  some  or  all  of  his  creditors.  Buck- 
Reiner  Co.  V,  Chase,  85  Iowa,  296.  But  this  instrument  in 
terms  purports  tq  be  a  g;eneral  assignment  of  all  the  debtor's 
property  for  the  beneJ&t  of  all  his  creditors.  The  fact  that 
the  schedule  did  not  describe  this  property  is  unimportant, 
for  the  statute  expressly  states  that  such  inventory  is  not 
conclusive,  but  "the  assignment  shall  vest  in  the  assignee 
title  to  any  other  property  belonging  to  the  debtor  at  the 
time  of  making  the  assignment. ''  Section  2117,  Code  1873. 
See,  also,  Le  Moyne  v.  Braden,  87  Iowa,  739.  We  do  not 
think  the  reference  to  the  schedule  was  intended  to  limit  the 
property  conveyed  to  what  is  therein  described.  This  con- 
struction would  make  it  contradict  the  previous  and  plain 
terms  of  the  deed.  Rather,  we  take  it,  the  schedule  purports 
to  enumerate  all  the  debtor's  property,  and  fails  to  do  so. 
There  was  evidence  given  of  some  talk  about  this  property 
between  the  assignor  and  his  attorney  at  the  time  the  deed 
of  assignment  was  made.  But  this  was  only  as  to  whether 
it  was  exempt.  Taking  the  debtor's  version  of  what  was 
said,  and  there  is  nothing  to  show  that  he  intended  to  retain 
this  property  if  it  was  not  exempt  from  execution ;  and,  if 
it  was  so  exempt,  it  was  saved  to  him  by  the  reservation  in 
the  instrument. 

II.     We  come  next  to  the  claim  of  exemption.     This 

claim  is  not  made  under  the  statute,  but  is  founded  on  the 

fact  that  the  property  was  used  in  the  service  of  the  postal 

department    of   the    general    government;    it    being 

3  plaintiff's  duty,  as  a  postmaster  of  the  third  class,  to 

furnish  such  equipment  at  his  own  expense.     Being 
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thus  used,  it  is  said  such  property  could  not  be  taken  on  exe- 
cution without  interfering  with  the  mails,  and  thus  com- 
mitting an  offense  against  the  laws  of  the  United  States.  It 
will  be  readily  seen  that  the  fact  that  the  debtor  was  the  head 
of  a  family  is  a  matter  of  no  significance.  If  the  plea  of 
exemption  is  good  on  the  ground  statcJd,  it  would  be  equally 
available  to  an  unmarried  man.  This  court  has  held  that 
property  which  cannot  be  levied  upon  is  not  subject  to  a 
judgment  lien,  though  the  provision  forbidding  levy  is  found 
outside  the  regular  exemption  statute.  City  of  Davenport  v. 
Peoria  Marine  &  Fire  Ins,  Co.,  17  Iowa,  281;  Loring  v. 
Small,  50  Iowa,  271.  But  these  cases  are  not  in  point,  for 
by  no  statute  of  this  state  is  property  such  as  that  in  dispute 
made  exempt  from  seizure  on  legal  process.  Neither  does 
the  federal  statute  exempt  it  further  than  to  say,  at  most,  that 
in  taking  it  the  business  of  the  postal  department  shall  not  be 
interfered  with.  The  question  before  us,  however,  is  not  how 
an  execution  can  be  levied  on  this  property^  but  what  was 
the  meaning  of  the  reservation  by  the  debtor  in  the  deed  of 
assignment?  lie  had  a  right  to  sell  this  property.  Did  he 
do  so,  to  the  assignee  ?  is  the  query  to  answer.  The  phrase 
"exempt  from  execution"we  construe  as  covering  property 
given  by  law  to  the  debtor  individually  through  motives  of 
public  policy,  and  not  property  which  is  merely  protected 
while  in  his  official  custody.  Property  exempt  from  execu- 
tion is  such  as  the  law  means  to  give  a  debtor  as  against  his 
creditors.  It  is'  something  which  he  is  protected  in  holding 
for  his  own  benefit,  and  not  merely  for  the  advantage  of  the 
business  in  which  he  is  engaged.  We  know  of  nothing  in 
the  official  character  of  a  postmaster  which  entitles  him,  as 
against  creditors  to  hold  more  than  would  be  awarded  him 
in  his  private,  personal  capacity.  Let  us  suppose  that  in 
a  federal  court  the  government  of  the  United  States  had 
secured  a  money  judgment  against  this  postmaster ;  could  it 
not  have  had  execution  against  this  property?  If  it  could, 
there  was  no  exemption.     In  our  opinion,  while  this  prop- 
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erty  was  perhaps  incidentally  protected,  it  was  not 
exempted.  It  was  protected,  it  at  all,  only  against  a  pur- 
chaser or  creditor,  we  think,  who  by  taking  possession  would 
disturb  or  hinder  the  business  of  the  office;  but  it  surely 
would  not  follow  that  the  owner  could  not  sell,  or  that  he 
was  limited  in  his  choice  of  a  purchaser  to  his  successor  in 
office. 

III.  As  we  have  already  said,  plaintiff,  by  amend- 
ment to  his  petition,  asked  that  the  sale  to  him  be  rescinded 
for  fraud  practiced  by  the  seller.  On  this  issue  the  trial 
court  held  against  him,  and,  we  think,  was  justified  in  so 
doing  by  the  testimony. 

IV.  Plaintiff  also  finds  fault  with  the  judgment  in 
several  respects :  First,  it  is  said  that  the  assignee  was  en- 
titled to  the  property,  and  not  to  a  share     of     the     note. 

Haag  might  have  a  standing  to  complain  of  this,  but 

4  he  does  not  appeal.    Again,  it  is  said  John  McCarthy 
does  not  show  himself  entitled  to  any  part  of  the 

proceeds  of  the  property.     On  this  point,  also,  we  quite 

agree  with  the  finding  of  the  trial  court.     At  all  events,  we 

think,   as  plaintiff  has  been   awarded   the   property 

5  for  what  he  agreed  to  pay,  he  is  not  justified  in  com- 
plaining of  the  disposition  made  of  the  price.  Lastly, 

it  is  said  John  McCarthy  asked  no  judgment  on  his  note, 
and  the  court  was  not  warranted  in  giving  him  one.  A  ref- 
erence to  the  judgment  entry  which  is  above  set  out  will 
show  that  no  judgment  was  entered  on  this  note.  The  re- 
spective shares  thereof  of  the  assignee  and  John  McCarthy 
were  fixed,  and  the  maker  of  the  note  ordered  to  pay  the  same. 
Then  follows  a  provision  that,  if  the  maker  of  the  .note  fail 
in  such  payments,  the  note  shall  be  returned  into  court,  and 
judgment  rendered  thereon.  The  validity  of  this  last  pro- 
vision we  have  no  occasion  now  to  determine.  Certainly 
under  the  issues  it  was  proper  to  fix  the  shares  of  such 
parties. — Affirmed. 
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William  Manatt,  Appellant,  v.  Emmet  Reynolds,  Ad- 
ministrator. 

Filing  Claims:  phetention  bt  fbaud:  Relief  in  equity.  Where  the 
owner  of  a  note  deposited  in  a  hank  directed  the  cashier  thereof 
to  file  it  as  a  claim  against  the  estate  of  the  maker,  and  there- 
after relied  on  the  cashier's  false  assurance  that  the  claim  had 
heen  filed,  no  negligence  heing  shown,  equity  will  allow  the 
claim  against  the  decedent's  solvent  estate,  though  the  es- 
tate has  been  settled  and  the  two  years'  limitation  for  present- 
ing such  claims  has  expired. 

Appeal    from   Poweshiek   District    Court. — ^Hon.    W.    G. 

Clements,  Judge. 

Wednesday,  Octobeb  16,  1901. 

Proceeding  to  establish  a  claim  against  an  estate  on 
a  note.  Judgment  refusing  to  allow  same  because  not  filed 
in  time.    Plaintiff  appeals. — Reversed. 

Shortley  &  Harpel  for  appellant. 
Jno.  F.  Talbot  for  appellee. 

Sherwin,  J. — The  claim  under  consideration  is  just 
and  unpaid,  but  it  was  not  filed  until  nearly  two  years  after 
the  administrator  had  qualified  and  given  notice  of  his  ap- 
pointment as  required  by  law.  The  plaintiff,  the  deceased, 
and  the  administrator  lived  in  the  same  community,  and  the 
plaintiff  had  actual  knowledge  of  the  fact  that  the  estate  was 
in  process  of  settlement.  His  note  was  in  a  bank  where  he 
lived,  and  within  the  period  for  filing  it  as  a  claim  against 
the  estate  he  directed  the  assistant  cashier  to  attend  to  prop- 
erly filing  the  same,  and  was  afterwards,  and  still  within  the 
prescribed  time,  assured  that  it  had  been  attended  to  and 
filed,  and  plaintiff  supposed  that  such  was  the  case  until  a 
very  short  time  before  his  petition  was  filed  herein.     The 
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estate  is  solvent,  settled,  with  this  exception,  and  the  per- 
sonal property  distributed,  and  the  administrator's  final  re- 
port was  filed  before  this  claim  was  presented.  There  is 
real  estate,  however,  more  than  sufficient  to  pay  this  claim. 
The  record  clearly  shows  that  the  plaintiff  was  conversant 
with  the  laws  governing  the  time  within  which  his  claim 
must  be  filed-  and  that  he  did  nothing  in  relation  thereto  fur- 
ther than  to  request  the  bank  official  to  attend  to  the  matter 
for  him,  and  to  ask  him  later  if  he  had  done  so.  That  the 
plaintiff  relied  in  perfect  good  faith  upon  the  statements  made 
to  him  by  the  assistant  cashier,  and  believed  that  his  note  had 
been  filed  as  a  claim  against  the  estate,  cannot  be  doubted. 
It  is  equally  as  clear  that  the  claim  is  a  just  one,  and  that 
the  estate  can  suffer  no  detriment  if  it  be  ordered  paid.  The 
statute  fixing  the  time  for  filing  claims  is  a  just  and  salu- 
tary one  in  a  large  number  of  cases,  but  it  does  not  fail  to 
recognize  the  fact  that  equitable  circumstances  may  arise 
from  time  to  time  which  should  sof teoi  its  strict  provisions  as 
to  time,  so  that  one  who  has  a  concededly  just  claim  may  not 
be  deprived  thereof  on  account  of  an  oversight,  or  on  ac- 
count of  some  appearance  of  slight  negligence,  which  can  in 
no  way  work  an  injury  to  the  legal  rights  of  others.  While 
we  recognize  the  large  discretion  given  the  trial  court  in 
these  matters,  we  are  constrained  to  hold  in  this  case  that  the 
claim  should  have  been  allowed  upon  the  referee's  report  of 
facts.  Ury  v.  Bush,  85  Iowa,  701;  Orcutt  v,  Hanson,  70 
Iowa,  607 ;  Wilcox  v.  Jackson,  57  Iowa,  285 ;  Herrick  &  D. 
Probate  Law  (2d  Ed.)  311;  State  v.  Smith,  79  Minn.  257 
(82  N.  W.  Rep.  580).  See,  also,  Peterson  v.  Koch,  110  Iowa, 
19.  We  think  the  confidence  placed  in  the  assurances  of 
the  bank  official  was  not  such  negligence  as  should  defeat 
plaintiff's  just  claim. 

The  judgment  is  reversed. 


Vol.  114  la— 44 


690  University  of  Illinois  v.  Hayes.    [114  Iowa 


University  of  Illinois  et  al,.  Appellants,  v.  John  Hayes. 

Bonds:    substitution  of  sxtbeties  by  erasure:     Burden  of  proof, 

1  Where  a  surety  on  a  bond  defends  on  the  ground  of  alteration 

2  by  erasing  the  name  of  a  prior  surety  and  substituting  another 

3  name  therefor,  the  burden  is  on  him  to  show  such  erasure  and 
substitution,  and  that  he  did  not  consent  thereto,  and  that  the 
obligee  knew  thereof,  or  had  notice  of  facts  which  should  have 
put  it  on  InQuiry. 

Same.    Where  a  bond  shows  that  something  has  been  erased  from 

1    a  line  on  which  a  surety  signed  and  there  is  evidence  that  the 

erasure  occurred  after  defendant  signed  as  surety,  and  without 

4  his  consent,  there  is  no  presumption  against  the  validity  of  the 
bond  requiring  evidence  on  the  obligee's  part  by  way  of  expla- 
nation, unless  the  alteration  Is  shown  to  be  material. 

Review  of  verdict.    Where  there  is  no  evidence  of  the  alteration 
of  a  bond  except  indications  that  something  had  been  erased 

1  from  a  line  on  which  one  of  the  sureties  signed,  a  verdict  that 

2  the  matter  erased  was  he  signature  of  a  surety,  that  the  eras- 

3  ure  occurred  after  the  defendant  signed  on  the  lower  line,  and 
that  another  name  was  substituted  therefor  without  defend- 
ant's consent,  is  not  justified  by  the  evidence. 

Appeal  from   Montgomery   District   Court, — Hon.    A.    B. 

Thoenell^  Judge. 

Thursday,  October  17,  1901. 

Action  at  law  upon  a  bond  to  recover  for  a  breach 
thereof.  There  was  a  jury  trial,  resulting  in  a  verdict  and 
judgment  for  defendant     Plaintiffs  appeal. — Reversed. 

C,  E.  Richards,  P.  TV.  Richards  and  N.  G.  Moore  for 
appellants. 

Ralph  Pringle  and  J.  M.  Junhin  for  appellee. 

Waterman,  J. — The  record  discloses  without  material 
conflict  that  the  bond  in  suit  was  given  by  Charles  W. 
Spaulding,  as  treasurer  of  plaintiff  university,  to  secure  it 
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for  moneys  and  property  which  should  come  into  his  hands 
in  virtue  of  his  office.  The  bond  was  duly  accepted  by  the 
obligee.  Defendant,  Hayes,  was  one  of  the  sureties  thereon. 
There  was  a  breach  of  the  conditions  of  such  obligation, 

and  this  action  is  founded  upon  such  breach.  The  only 
1  matters  we  have  to  consider  are  relative  to  a  special 

defense  set  up,  in  which  it  is  alleged  the  bond  was 
altered  after  it  was  signed  by  the  defendant,  and  without  his 
knowledge  or  consent,  by  erasing  the  signature  of  one  surety, 
and  substituting  the  name  of  another  person  in  its  stead. 
The  jury  returned  a  general  verdict  in  defendant's  favor, 
and  also  made  certain  special  findings,  and  the  main  conten- 
tion on  appellants'  part  is  that  the  evidence  does  not  support 
the  verdict.  The  interrogatories  submitted  to  the  jury,  with 
the  answers  returned  by  them,  to  which  exceptions  were 
taken,  are  as  follows:  "Interrogatory  1.  Assuming  that  it 
appears  from  an  inspection  of  the  bond  offered  in  evidence 
that  some  writing,  afterward  erased,  was  on  the  line  whereon 
Alison  W.  Harlan's  name  now  appears  among  the  names  of 
the  sureties  now  attached  to  said  bond,  was  that  writing  the 
name  of  another  person  not  now  a  party  to  said  bond  ?  A. 
Yes.  Interrogatory  2.  Did  that  writing  remain  there  un- 
erased at  the  time  the  defendant,  John  Hayes,  signed  said 
bond  as  a  surety  ?  A.  Yes.  Interrogatory  3.  If  you  answer 
to  said  (1)  interrogatory  that  the  writing  so  erased  was  the 
name  of  some  one  not  now  a  party  to  said  bond,  then  answer 
whether  said  name  so  erased  was  the  name  of  an  actual,  exist- 
ing person,  capable  of  being  identified  and  becoming  a  surety. 
A.  Yes."  "Interrogatory  5."  If  you  have  answered  that 
there  was  such  a  name  erased,  and  that  it  was  the  name  of 
an  actual  existing  person  not  now  a  party  to  said  bond, 
and  that  the  trustees  and  officers  of  the  University  of  Illi- 
nois had  no  actual  knowledge  thereof,  then  answer  whether 
you  find  that  said  erasure  and  the  nature  of  the  matter 
erased  were  so  apparent  when  said  bond  was  so  delivered 
that  a  reasonably  prudent  person  receiving  the  same  from 


692  University  of  Illinois  v.  Hayes.    [114  Iowa 

the  principal  thereof  would,  upon  inspection  of  the  paper, 
and  without  other  knowledge  on  the  subject,  have  been 
led  to  inquire  whether  or  not  the  name  of  the  person 
not  a  party  to  the  bond,  had  been  attached  thereto,  and  after- 
wards erased,  without  the  knowledge  and  consent  of  the 
defendant,  John  Hayes.  A.  Yes."  "Interrogatory  6.  If 
the  trustees  or  officers  of  the  University  of  Illinois,  upon 
receiving  said  bond,  had  inquired  whether  or  not  the  name 
of  some  actual  existing  person  capable  of  being  a  surety  had 
executed  said  bond  as  a  surety  before  the  defendant  signed 
the  same,  and  whether  or  not  the  name  of  such  person  had 
been  erased  therefrom,  and  whether  or  not  the  same  was  done 
with  the  knowledge  or  consent  of  the  other  sureties  thereon, 
do  you  find  from  the  evidence  that  they  would  have  obtained 
such  knowledge.   A.   Yes.'*   On  the  matter  of  the  alteration 

of  the  bond  the  trial  court  instructed  the  jury  as  f ol- 
2  lows:     "To  make  out  this    defense,    the    defendant 

must  show  all  the  foregoing  matters  by  the  evi- 
dence. First  That  at  the  time  defendant,  Hayes, 
signed  the  bond  in  question,  that  some  person,  not  now  a 
party  to  said  bond,  had  signed  his  name  as  surety  on  said 
bond  in  the  place  where  the  name  of  Alison  W.  Harlan 
now  appears,  and  that  said  person's  name  was  on  the  bond 
at  the  time  John  Hayes  signed  the  bond.  Second.  That 
after  John  Hayes  signed  the  bond  that  the  name  of  the 
surety  who  had  thus  signed  said  bond  in  the  place  where  the 
name  of  Alison  W.  Harlan  now  appears  Avas  erased,  with- 
out the  knowledge  and  consent  of  the  defendant,  John  Hayes. 
Third.  That  the  trustees  of  the  university,  when  they  re- 
ceived said  bond,  knew  that  said  name  had  been  erased  from 
said  bond,  or  that,  when  said  bond  was  received  by  said 
trustees,  the  appearance  of  said  bond  was  such  that  a  rea- 
sonably prudent  person  receiving  same  would,  on  inspection 
of  the  bond,  have  been  led  to  inquire  whether  or  not  the  name 
of  a  surety,  other  than  those  appearing  on  said  bond,  had 
been  erased  therefrom,  and  that  such  inquiry  would  have  SLjy- 
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prised  said  trustees  that  such  surety's  name  had  been  erased 
from  said  bond  after  same  was  signed  by  the  defendant, 
John  Hayes.  The  burden  rests  with  the  defendant  to  show 
all  of  said  matters  by  the  greater  weight  or  preponderance 
of  the  evidence.  If  all  of  said  matters  are  thus  sho^vn,  the 
defense  that  said  bond  was  fraudulently  altered  after  it  was 
signed  by  the  defendant  will  be  made  out,  and  will  prevent 
plaintiffs'  recovery  on  said  bond ;  but,  if  any  one  or  more  of 
said  matters  are  not  shown  by  the  evidence,  then  said  de- 
fense of  the  fraudulent  alteration  of  said  bond  will  not  be 
made  out."  These  instructions  the  jury  were  bound  to  follow, 
and  we  may  with  propriety  say  the  rule  of  law  therein  an- 
nounced is  correct,  as  applied  to  the  facts  of  the  case.  Hagan 
V.  Insurance  Co,,  81  Iowa,  321. 

We  return  now  to  the  evidence,  to  see  whether  defend- 
ant has  sustained  the  burden  thus  cast  upon  him ;  or,  rather, 
whether  he  has  made  any  substantial  showing  in  this  re- 
gard.    First,    fts    to    the    character    of    the    a\ter- 

3  ation.  The  first  surety  to  sign,  or  the  name 
which  appears  first  below  that  of  the  prin- 
cipal, is  Solomon  Spaulding.  Next,  and  on  the  line 
immediately  below,  is  the  name  of  Alison  W.  Harlan.  Some- 
thing in  the  space  covered  by  the  word  "Harlan"  appears  to 
have  been  erased.  We  have  in  the  record  a  photographic 
copy  of  this  portion  of  the  instrument,  and  it  is  impossible 
to  tell  from  an  inspection  what  was  erased.  No  evidence  was 
offered  to  show  what,  if  anything,  was  written  on  this  line 
before  Harlan  signed.  The  jury  must  have  reached  a  con- 
clusion from  an  inspection  of  the  instrument,  and  counsel  for 
defendant  do  not  claim  that  anything  more  can  be  deter- 
mined from  such  inspection  than  that  an  erasure  was 

4  made.     But  it  is  urged  on  behalf  of  appellee  that 
there  is  evidence  tending  to  show  that  the  erasure 

was  made  after  defendant  signed,  and  that  this  fact  would 
raise  a  presumption  against  the  validity  of  the  instrument, 
which  would  require  evidence  on  plaintiffs'  part,  by  way 
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of  explanation,  to  overcome.  This  statement  of  the  law 
needs  qualification  to  be  correct.  The  alteration  must  first 
be  shown  to  be  material.  Schroeder  v.  Webster,  88  Iowa, 
630;  Maguire  v,  Eichmeier,  109  Iowa,  301;  Hagan  v.  In- 
surance Co.,  supra.  There  is  no  such  showing  here,  unless 
we  indulge  in  the  presumption  that  any  erased  writing  in  a 
space  assigned  for  a  surety's  signature  is  a  surety's  name; 
and  we  know  of  no  warrant  for  so  doing.  Certainly,  we 
could  not  go  to  the  extent  of  presuming  it  was  the  name  of 
some  surety  whose  signature  is  not  now  to  the  instrument. 
Tet  that  is  what  the  jury  found.  Furthermore,  the  appear- 
ance of  the  instrument  would  tend  to  rebut  any  such  pre- 
sumption if  it  existed.  "Charles  W.  Spaulding"  is  the  first 
signature  to  the  bond.  Following  this  the  names  of  the 
sureties  appear,  each  beginning  almost  in  line  under  the  in- 
itial letter  of  the  principal  name.  Whatever  these  letters 
or  marks  were  that  were  erased,  they  began  far  to  the  right 
of  the  beginning  of  all  other  signatures,  and  filled  only  the 
space  covered  by  the  word  "Harlan."  There  is  another  and 
stronger  circumstance,  which  operates  to  rebut  any  such  pre- 
Fumption  as  that  the  writing  erased  was  the  name  of  a  surety 
not  now  appearing  on  the  bond.  So  far  as  appears  in  the 
record,  the  body  of  this  bond  was  filled  out  and  complete 
before  any  signatures  were  attached.  There  is  no  intimation 
of  any  erasure  except  the  one  to  which  we  have  referred.  We 
find  the  sureties'  names  in  the  body  of  the  instrument  in  the 
precise  order  in  which  they  signed,  and  the  name  of  Alison 
W.  Harlan  is  among  them.  How,  in  the  face  of  the  facts 
stated,  the  jury  could  find  that  the  erasure  was  the  name  of 
"some  existing  person  capable  of  becoming  a  surety,  and 
not  now  a  party  of  said  bond,"  we  are  at  a  loss  to  conceive. 
They  were  precluded  from  guessing,  yet  their  finding  has 
nothing  more  substantial  than  a  guess  to  support  it.  Our 
eonclusion  is  that  neither  the  general  verdict  nor  the  special 
findings  to  which  exceptions  were  taken  have  support  in  the 
evidence. 
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Some  other  questions  are  presented  by  appellants.  The 
grounds  of  our  holding  as  above  stated  perhaps  render  it 
unnecessary  that  these  be  noticed.  At  most  we  need  only 
say  there  is  no  evidence  upon  which  to  base  the  second  par- 
agraph of  the  seventh  instruction  asked.  Neither  do  we 
think  there  is  any  such  evidence  of  a  ratification  by  Hayes 
as  to  have  required  a  reference  to  that  matter  in  the  twelfth 
instruction  given.  And,  finally,  there  was  no  error  in  omit- 
ting to  state  in  the  charge  as  an  element  of  the  defense,  that 
Hayes  must  have  believed,  when  he  signed  the  bond,  that  the 
person  whose  signature  was  erased  was  to  be  a  surety  on  the 
instrument  This  is  true,  first,  because  there  is  no  evidence 
as  tp  what  was  erased,  and,  next,  for  the  reason  that  such 
belief  would  be  presumed,  and  there  is  no  evidence  tending 
to  rebut  such  presumption.  As  lending  support  to  this  last 
statement,  see  State  v.  Craig,  58  Iowa,  238. — ^Eevebsed. 


Margaret  F.  Klinknee^  Appellant,  v.   John  Schmidt. 

Boundaries:  Evn>Ei7CE:  Oeneral  repute.  Where  plaintiff  estab- 
lished title  to  a  lot  of  certain  width  On  the  eastern  side  of  a 
1  block  bounded  by  a  street,  and  claimed  that  defendant  occupied 
a  part  of  the  western  portion  of  her  lot,  evidence  of  general 
repute  as  to  the  boundary  of  the  street  was  admissible  to 
show  the  east  line  of  plaintifTs  lot 

Adverse  possession:  Buildina  with  reference  to  line.  Where 
plaintiff  and  defendant  each  constructed  buildings  with  re* 
spect  to  a  line  regarded  by  them  as  the  boundary  between  their 
2.  lots,  such  action  was  a  claim  on  the  one  hand,  and  an  acquies- 
cence therein  on  the  other,  that  such  line  was  the  boundary^ 
so  that  possession  beyond  the  true  line  was  adverse. 

Burden  of  proof.    In  an  action  to  recover  possession  of  land,  where* 
3    plaintifTs  assertion  of  title  is  controverted  by  defendant,  the 
burden  of  proof  is  on  plaintiff. 

Unauthorized  Sealed  Verdict:  becaix  of  jubt:    Request  for.  Where 
a  jury  returned  a  sealed  verdict  without  consent  of  the  parties 
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4  or  leave  of  the  court,  the  refusal  of  the  court  to  call  them  back 
to  return  a  verdict  in  the  ordinary  way  cannot  be  complained 
of,  when  there  was  no  request  to  have  them  recalled  and  polled. 

Appeal  from  Dubuque  District  Court. — ^Hon.  Feed  O'Don- 

NELL,  Judge. 

Thursday,  Octobeb  17,  1901. 

» 

Action  to  recover  possession  of  part  of  lot  12  in  block 
1  in  West  Cascade,  Dubuque  county.  Defendant  denies  the 
title  of  plaintiff,  and  in  a  cross-petition  asserts  title  by  ad- 
verse possession,  and  long-continued  acquiescence  by  plain- 
tiff and  her  grantors  in  the  boundary  line  up  to  which  de- 
fendant has  occupied.  After  the  action  was  commenced, 
defendant  Schmidt  died,  and  his  administrator  was  substi- 
tuted: but  the  case  will  be  treated  as  though  Schmidt  were 
defendant  throughout.  Verdict  for  defendant.  Plaintiff 
appeals. — Affirmed. 

William  Graham,  D.  E.  Lyon  and  Horatio  B.  Smith 
for  appellant. 

Henderson,  Hurd  &  Eiesel  for  appellee. 

McCi^iN,  J. — ^Lot  12  of  block  1  in  West  Cascade  has, 
according  to  the  plat,  a  south  frontage  of  60  feet  Plaintiff 
established  title  by  conveyance  to  the  east  35  feet  of  said  lot, 
and  contended  that  defendant  had  been  in  the  occupancy  of 
a  strip  about  14  feet  wide  not  included  in  the  portion  of  the 
lot  to  which  defendant  had  title,  but  forming  a  part  of  the 
east  35  feet  owned  by  plaintiff.  It  may  assist  in  the  full 
understanding  of  this  controversy  to  say  that  the  south  half 
of  block  1  consists  of  lots  8  to  12,  inclusive,  numbered  from 
the  west  to  the  east,  each  having  a  frontage  on  the 
street  of  60  feet,  except  lot  8,  which  has  a  smaller  front- 
age; that  lots  9,  10,  11,  and  12  are  occupied  by  buildings 
used  for  business  purposes,  and  without  any  vacant  spaces 
between  them ;  and  that,  if  these  buildings  were  all  located 
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on  the  lots  or  parts  of  lots  to  which  their  owners  claim  title, 
there  would  be  no  occasion  for  this  controversy,  but  in  con- 
sequence of  a  recent  survey  it  is  claimed  by  the  town  author- 
ities that  plaintiff's  building  projects  beyond  the  east  line 
of  lot  12  to  the  extent  of  about  16  feet,  and  that  there  is  a 
corresponding  mistake  in  the  location  of  the  true  line  be- 
tween the  west  25  and  the  east  85  feet  of  the  said  lot  12.  An 
attempt  was  made  on  a  former  trial  of  the  case  to  bring  in  the 
owners  of  the  lots  to  the  west,  and  have  an  adjudication  of 

the  boundary  lines  of  all  these  owners,  but  this  at- 
1  tempt  failed.     See  106  Iowa,  70.     The  present  trial 

relates  entirely  to  the  controversy  between  plaintiff 
and  defendant.  We  are  inclined  to  think,  however,  that 
evidence  as  to  the  discrepancies  in  boundary  lines  which 
have  been  long  recognized,  and  which  are  in  harmony  with 
defendant's  claim  of  title,  may  well  be  taken  into  account. 
The  first  town  plat  was  filed  60  years  ago.  The  streets  have 
been  recognized  as  public  highways  ever  since,  and  certainly 
evidence  of  general  repute  as  to  the  location  of  the  boun- 
daries of  these  streets  is  admissible.  McAnich  v,  Hulse,  113 
Iowa,  58.  The  evidence  based  on  public  repute  is  conflict- 
ing. There  is  some  evidence  that  the  west  line  of  the  street 
to  the  east  of  block  1  corresponds  to  the  present  location  of 
plaintiff's  building,  and  tends  to  show  that  it  does  not  project 
into  the  street.  If  so,  the  claim  of  plaintiff  to  the  strip  in 
controversy  between  her  and  defendant  is  not  well  grounded. 
On  the  other  hand,  measurements  from  the  line  of  the  street 
west  of  the  block  support  plaintiff's  claim,  and  tend  to  show 
that  the  owners  of  lots  9,  10,  and  11,  as  well  as  defendant, 
have  been  in  occupancy  of  portions  of  their  neighbors'  lots 
to  the  east.  It  is  proper  to  say,  also,  without  elaboration  of 
detail,  that  the  plat  which  includes  block  1  is  indefinite  as 
to  the  width  of  the  street  east  of  the  block.  Under  these  cir- 
cumstances, we  think  the  case  to  be  a  proper  one  for  the 
application  of  the  doctrine  announced  in  Katz  v.  Kaiser, 
154  N.  Y.  294  (48  N.  E.  Eep.  532),  of  which  we  approve, 
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that  "a  practical  location  of  the  boundaries  which  has  been 
acquiesced  in  for  a  long  series  of  years  will  not  be  disturbed/' 
And  see  City  of  Racine  v.  Emerson,  85  Wis.  80  (55  N.  W. 
Eep.  177,  39  Am.  St.  Kep.  810);  Same  v.  J.  L  Case 
Plow  Co,,  56  Wis.  539 ;  Koenigs  v,  Jung,  73  Wis.  178  (40 
X.  W.  Rep.  181).  Under  this  doctrine,  there  was  a  conflict 
in  the  evidence,  for  the  jury  to  determine. 

The    court    instructed    the    jury,    however, — and    we 
think  correctly, — on  the  theory  of  adverse  possession;  and 
appellant's  principal  contention  is  that  there  was  no  evi- 
dence on  which  such  claim  on  the  part  of  defendant 
2  could  be  based.     Counsel  relies  greatly  on  a  series  of 

decisions  of  this  court  to  the  effect  that  one  claim- 
ing title  to  certain  described  premises  acquires  no  title  by 
adverse  possession  beyond  his  true  boundary  line.  Skinner 
V.  Crawford,  54  Iowa,  119 ;  Orube  v.  Wells,  34  Iowa/ 148 ; 
Goldsborough  v.  Pidduck,  87  Iowa,  599 ;  Wacha  v.  Brown, 
78  Iowa,  432;  Bolton  v.  McShane,  79  Iowa,  26;  Mills  v. 
Penny,  74  Iowa,  172.  Without  questioning  the  correctness 
of  this  rule,  we  find  another  rule  well  established  in  the 
decisions  of  this  court  and  elsewhere,  to  the  effect  that  occu- 
pancy to  a  boundary  line  recognized  by  express  or  implied 
ascreement  of  adjoining  owners  may  be  adverse,  and  may 
ripen  into  title,  even  though  it  does  not  coincide  with  the 
true  boundary.  This  proposition  has  recently  been  so  elab- 
orated in  the  case  of  Miller  v.  Mills  County,  111  Iowa,  654, 
that  an  extended  discussion  of  it  is  unnecessary.  That  de- 
cision is  grounded  on  a  series  of  decisions  in  this  court,  sup- 
ported by  many  cases  in  the  courts  of  other  states,  recogniz- 
ing the  occupation  to  a  boundary  line  acquiesced  in  by  the 
parties  as  being  founded  on  a  claim  of  right,  regardless  of 
whether  the  boundary  by  acquiescence  is  the  true  boundary. 
In  addition  to  the  case  of  Miller  v.  Mills  County,  supra,  see 
Axm^ear  v.  Richards,  112  Iowa,  657;  Kulas  v.  McHugh, 
114  Iowa,  188;  Sheets  v.  Sweeney,  136  111.  336  (26  N.  K 
Kep.  648) ;  Fisher  v.  Bcnnehoff,  121  111.  426  (13  K  E. 
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Eep.  150).  We  apprehend  the  distinction  between  the  doc- 
trine of  the  cases  which  deny  efficacy  to  an  occupancy  founded 
on  mistake,  and  those  which  recognize  occupancy  to  a  line 
established  by  acquiescence,  to  be  this :  that  in  the  one  case 
the  assertion  of  title  is  presumed  to  be  limited  to  the  prem- 
ises covered  by  the  grant  under  which  possession  is  claimed, 
while  in  the  other  case  there  is  a  wholly  independent  basis 
for  the  assertion  of  title,  to  wit,  acquiescence  of  the  adjoin- 
ing owner.  This  distinction  is  fully  recognized  in  Hitchings 
V.  Morrison,  72  Me.  331,  which  is  a  pertinent  case,  for  the 
reason  that  in  that  state,  as  in  this,  the  doctrine  that  there 
cannot  be  adverse  possession  founded  on  mistake  alone  is 
well  settled.  See,  also,  Shenrum  v.  Kane,  86  N.  Y.  58,  73. 
This  acquiescence  is  not  to  be  presumed  from  the  mere  fact 
of  notorious  possession  by  the  adverse  claimant  to  a  line 
which  he  himself  has  established.  It  must  be  shown  by  proof 
of  an  express  agreement,  or  of  facts  from  which  an  agree- 
ment may  be  implied.  When  shown,  it  may  be  considered 
as  an  admission  of  title,  or  as  an  agreement  in  settlement 
of  the  controversy  between  the  parties,  or  as  the  basis  of  an 
estoppel,  or,  as  in  this  case,  the  foundation  of  a  claim  of 
right,  which,  followed  by  possession  for  10  years,  will  ripen 
into  title.  There  can  be  no  doubt,  under  the  evidence  in 
this  case,  that  for  more  than  10  years  prior  to  the  commence- 
ment of  this  action  defendant  and  his  grantors  had,  by  erec- 
tion of  buildings  up  to  the  line  now  relied  on,  asserted  the 
claim  that  that  line  was  the  boundary  line  of  the  premises 
claimed  by  them,  and  that  plaintiff  and  her  grantors,  by 
likewise  constructing  buildings  with  reference  to  the  same 
line,  had  also  for  more  than  10  years  acquiesced  in  it  as  the 
true  boundary  line.  We  have  not  overlooked  the  evidence 
as  to  a  recent)  alteration  of  this  boundary  line  for  the  purpose 
of  correcting  a  supposed  error  to  the  extent  of  some  two  feet 
in  the  true  location,  by  which  defendant  conceded  tAVo  feet 
to  plaintiff ;  but,  as  to  the  balance  of  the  strip  between  what 
is^  claimed  to  be  the  original  true  boundary  line  and  the  line 
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now  fixed  by  agreement,  defendant's  occupancy  under  his 
own  possession  and  that  of  his  grantors  has  been  adverse  for 
more  than  10  years. 

We  find  no  merit  in  the  complaint  made  as  to  the  in- 
struction which  directed  the  jury  that  the  burden  of 

3  proof  was  on  plaintiff.  Her  assertion  of  title  to  the 
strip  in  question  was  controverted  by  defendant 

Nor  is  there  any  merit  in  the  assignment  as  to  mis- 
conduct of  the  jury  in  returning  a  sealed  verdict  without 
previous  consent  of  the  parties  or  leave  of  court.    From  the 
record  it  appears  that  the  court  may  well  have  under- 

4  stood  that  the  parties  mutually  agreed  that  a  sealed 
verdict  might  be  returned,  and,  if  so,  no  prejudicial 

error  was  committed  in  receiving  such  verdict,  although  the 
jury  had  not  specifically  been  told  by  the  court  that  such  ver- 
dict might  be  returned.  Appellant  did  not  ask  to  have  the 
jury  recalled  for  the  purpose  of  polling  them,  and  cannot 
complain  of  the  refusal  of  the  court  to  call  them  back  to 
return  a  verdict  in  the  ordinary  way.  Walker  v,  Dailey,  87 
Iowa,  375. — Affirmed. 


Plymouth  County  v.  James  E.  Moore,  Appellant. 


114    7^ 

US  ggft  Collection  of  Taxes:     statutory  method  exclusive:     Not  recover^ 

'114  Toof  *^^  ^  *  debt.    The  statutory  remedy  for  coUectlon  of  tax  pro- 

llg  147I  1    vlded  by  Code,  section  1406,  authorizing  the  distress  and  sale 

iffl  fflS  3    of  all  prsonal  property  not  exempt  from  taxation,  and  stipalat- 

%m  486  Ing  that  the  tax  list  alone  shall  be  sufficient  warrant  therefore 

111  ^  and  section  1407,  prescribing  that.  In  case  of  the  collector's 

127  ^  failing  to  collect  the  tax,  the  sheriff  shall  be  placed  In  charge 

114  Twl  of  the  matter,  and  may  sell  the  property,  is  exclusive,  and  an 

action  to  collect  the  tax  as  a  debt  will  not  lie. 

Taxes:   lien.    Where  a  tax  was  levied  on  a  stock  of  merchandise 

142    m  ^^  September  9th,  and  Code,  section  1400,  providing  that  taxes 

142    397  2    on  stock  of  merchandise  shall  be  a  lien  thereon,  which  shall 
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continue  when  sold  in  bulk,  became  effective  In  October,  the 
lien  attached  to  the  stock  on  the  day  the  law  became  effect- 
Iva 

Appeal  from  Plymouth  District  Court, — Hox.  F.  R.  Gay- 
nob,  Judge. 

Thursday,  October  17,  1901. 

This  is  a  personal  action  against  the  defendant  to  re- 
cover the  tax  levied  upon  a  stock  of  merchandise  at  the  time 
of  the  assignment  and  levy  owned  by  him,  but  which  he 
afterwards  sold.  There  was  a  judgment  for  the  plaintiff, 
and  the  defendant  appeals. — Reversed. 

I.  S.  Struble  for  appellant. 
George  X.  Jeffers  for  appellee. 

Sherwin,  J. — The  tax  sought  to  be  recovered  in  this 
action  was  levied  on  the  ninth  day  of  September,  1897,  and 
as  we  understand  from  the  record  and  the  arguments,  be- 
for  the  stock  was  sold  by  the  defendant.  It  is  stipulated 
that  the  stock  since  its  sale  has  been  kept  in  Plymouth  coun- 
ty. It  is  contended  by  the  appellant  that  he  is  not  personally 
liable  for  the  tax  levied  upon  this  stock  of  merchandise  be- 
cause the  law  provides  for  its  distress  and  sale  for 
1  the  tax  levied  upon  it.     The  weight  of  judicial  opin- 

ion seems  to  be  that  a  tax  is  not  a  debt,  within  the 
conunonly  accepted  definition  of  that  word,  and  that  a  com- 
mon-law action  for  its  recovery  as  such  will  not  lie  when 
the  statute  has  undertaken  to  provide  the  mode  and  means 
of  its  collection  without  expressly  authorizing  such  an  ac- 
tion. Cooley,  Taxation  (2d  ed.)  16,  and  cases  there  cited; 
25  Am.  &  Eng.  Enc.  Law,  131,  312,  and  cases.  See,  also, 
case  cited  on  this  point  in  Crawford  County  v.  Laub,  110 
Iowa,  355 ;  Richards  v.  Commissioners,  40  Xeb.  45  (42  Am. 
St  Eep.  650,  and  note,  655  [s.  c.  58  N.  W.  Kep.  594] ) ; 
DmfoHh  V.  McCooh  County,  11  S.  D.  258  (76  X.  W.  Eep. 
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940,  74  Am.  St.  Rep.  808)  ;  City  of  Detroit  v,  Jepp,  52 
MicL  458  (18  N.  W.  Eep.  217).  This  action  is  to  recover 
an  ordinary  tax,  and  the  question  whether  it  will  lie,  in  view 
of  the  provisions  of  our  statute  for  the  distress  and  sale  of 
personal  property  for  taxes,  is  an  open  one  in  this  state. 
Sections  1400  and  1407  of  the  Code  provide  the  most  am* 
pie  means  for  the  collection  of  taxes.  The  first  of  the  two 
authorizes  the  distress  and  sale  of  all  personal  property  not 
exempt  from  taxation,  and  says  that  the  tax  list  alone  shall 
be  sufficient  warrant  therefor.  The  latter  authorizes  the 
appointment  of  collectors  to  assist  the  county  treasurer,  and 
provides  that,  in  case  of  their  failure  to  collect  the  tax,  the 
sheriff  of  the  county  shall  be  placed  in  charge  thereof,  and 
that  he  may  sell  as  provided  in  the  preceding  section.  In 
addition  to  the  two  sections  above  referred  to,  section  1400 
of  the  Code  provides  for  the  certification  of  an  abstract  of 
the  delinquent  taxes  to  any  other  county  where  the  delin- 
quent may  reside,  or  have  property,  and  section  1410  gives 
such  abstract,  when  filed,  the  effect  of  a  levy  of  taxes  in  that 
county,  and  says  "that  the  collection  of  the  same  shall  be 
proceeded  with  in  the  same  manner  as  the  collection  of  other 
taxes."  The  sections  of  the  statute  cited  give  the  treasurer 
almost  unlimited  power  over  the  property  of  the  delinquent 
taxpayer,  and  without  any  judicial  process  to  hamper  or 
circumscribe  his  action.  What  more  effective  or  more  cer- 
tain method  can  be  devised  for  the  collection  of  taxes  than 
to  put  all  of  tho  property  upon  which  it  has  been  levied  into 
the  hands  of  the  collector  for  sale  under  the  authority  of  the 
tax  list  alone  ?  We  can  conceive  of  none  so  sure,  speedy,  and 
certain.  It  was  the  very  evident  intent  of  the  legislature  to 
make  the  remedy  for  the  failure  to  pay  taxes  drastic,  and  it 
accomplished  its  object  with  no  uncertain  use  of  language. 
That  the  remedy  here  provided  is  entirely  adequate  to  meet 
^ij  conditions  where  the  property  has  not  been  sold  cannot  be 
etiiaewsfuUy  questioned,  and  in  adopting  it  the  legislature 
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must  be  held  to  have  intended  to  exclude  any  other  proced- 
ure.   Hodges  v.  Tama  County,  91  Iowa,  578 ;  Craa^- 

2  ford  County  v.  Lfaub,  supra.     Before  the  adoption 
of  the  present  Code  there  was  no  statute  making  a 

tax  on  personalty  a  lien  thereon,  and  to  effect  a  lien  distraint 
was  necessary,  so  that  a  sale  before  distraint  carried  the 
property  free  of  the  tax ;  but  by  section  1400  of  the  present 
Code  taxes  upon  stocks  of  goods  or  merchandise  are  made  a 
lien  thereon,  which  lien  shall  continue  "when  sold  in  bulk.'' 
While  it  does  not  certainly  appear  that  the  sale  in  question 
was  made  after  this  statute  took  effect,  we  are  led  to  believe 
it  was,  from  the  arguments  presented  to  us,  and  shall  treat 
this  branch  of  the  case  with  that  understanding.  If  we  are 
right  in  this,  there  can  be  no  question  as  to  the  power  of  the 
legislature  to  make  the  taxes  levied  on  the  ninth  day  of 
September,  1897,  a  lien  on  the  personal  property  by  the  enact- 
ment of  the  law  that  became  effective  in  October  following. 
As  no  specific  time  is  fixed  in  the  statute  when  the  tax  be- 
came a  lien,  it  should  attach  at  the  time  when  it  is  definitely 
known  what  the  charge  would  be,  which  was  when  the  levy 
was  made  on  the  ninth  of  September;  hence  in  this  case, 
when  the  law  became  effective,  the  lien  attached  at  once. 
Cooley,  Taxation,  447,  448. 

It  follows,  then,  that  the  taxes  for  which  this  action  was 
brought  were  a  lien  upon  the  stock  of  goods  sold  by  the  de- 
fendant which  were  subject  to  the  distress  and  sale 

3  provided  for  in  sections  1406  and  1407  of  the  Code* 
We  therefore  hold  that  this  action  to  recover  them 

cannot  be  maintained,  and  the  judgment  is  beveesed. 


704  Newberry  v.  Newberry.  [114  Iowa 


114    7041 
I2g   m 

132     61M 


Eliza  A,  Newberry,  Plaintiif,  and  Charles  W.  New- 
berry, Appellant,  v.  0.  O.  Newberry,  Executor  and 
Legatee. 

Contracts  Between  Husband  and  Wife:  belinquishment  of  doweb 
AS  PAST  coNsu)EBATiON.  Under  Code,  section  3154,  provldlngr 
that  neither  husband  nor  wife  has  any  interest  in  the  property 
of  the  other  which  can  be  the  subject  of  contract  between  them, 

2  an  agreement  executed  by  a  husband  and  wife  in  settlement 

3  of  her  suit  for  separate  maintenance,  by  which  she,  in  terms, 
relinquishes  all  claims  to  his  estate  except  as  provided  therein, 

4  and  he  conveys  to  her  a  life  estate  in  certain  property,  and  cre- 
ates a  lien  on  other  lands  to  secure  the  payment  to  her  of  an' 
annuity  for  life,  is  void,  and  cannot  be  enforced  against  his  es^ 
tate,  since  the  wife's  right  of  dower  in  her  husband's  estate  iff 
an  interest  which  cannot  be  a  subject  of  contract  between  them, 
and  the  relinquishment  of  this  right  formed  part  of  the  con- 
sideration for  the  contract 

Right  to  distributive  bhabe:     Estoppel.     Plaintiff  and  defendant 

settled  her  suit  for  separate  maintenance  by  a  contract  that 

1    he  pay  her  an  annuity  for  life,  and  a  conveyance  of  life  ea* 

5  tate,  in  certain  land,  and  a  lien  on  his  other  land  to  secure  the 
annuity,  and  she  released  all  other  claims  to  his  estate.    His 

7  will  referred  to  the  agreement,  and  directed  his  executor  anoi 
residuary  legatee  to  continue  such  payments,  which  he  did  for 
one  year.  Code,  section  3270,  provides  that,  where  a  surviving 
spouse  is  named  as  devisee  in  the  will,  it  shall  be  assumed,  un- 
less the  contrary  intention  is  clear,  that  such  devise  is  in  lieu  of 
any  distributive  share;  and  section  3376,  provides  that  the  sur- 
vivor's share  cannot  be  affected  by  any  will  of  the  spouse  un- 
less consent  thereto  is  given  within  six  months  after  a  copy 
has  been  served  on  such  survivor.  Held,  that  no  copy  of  the 
will  having  been  served  on  the  widow  she  had  not  been  required 
to  elect,  and  by  accepting  the  annuity  from  the  executor  she 
was  not  estopped  from  repudiating  the  void  contract,  and  claim- 
ing her  distributive  share  in  her  husband's  estate. 

Construction  of  Decree:  sep abate  maintenance.    Plaintiff  and  her 
husband,  settled  her  suit  for  separate  maintenance  by  a  con- 
tract that  he  should  pay  her  an  annuity  for  life  and  a  convey- 
6    ance  of  a  life  estate  in  certain  land,  and  a  lien  on  other  land- 
6    to  secure  the  annuity,  and  she  released  all  claim  to  his  estate. 
Thereupon  a  decree  was  entered  that  "this  case  is  settled  and 
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dismissed  on  payment  of  costs."  Held,  that  even  If  the  court 
In  that  action  could  have  decreed  support  as  provided  in  the 
contract,  the  decree  as  entered  did  not  make  such  provision, 
or  give  validity  to  the  void  contract. 

Abstracts:  amendments:  Costs,  Where  a  sufficiently  full  and  cor- 
rect abstract  of  the  whole  case  Is  filed  by  the  appellant,  and 
1  the  appellee,  on  his  cross  appeal,  files  another  abstract,  which 
contains  nothing  material  which  is  not  found  in  appeiiant'9 
abstract,  the  copts  of  the  appellee's  abstract  should,  on  affirm- 
ance, be  taxed  to  him. 

Appeal  from  Lee  District  Court. — ^Hon.   Henry   Bank, 

Judge. 

Thursday,  October  17,  1001. 

Action  in  equity  to  determine  the  interest  of  the  plain- 
tiff Eliza  in  the  estate  of  her  deceased  husband,  A.  B.  New- 
berry. From  a  part  of  the  decree  rendered,  Eliza  A.  and 
Charles  W.  Newberry  appeal,  and  from  a  part  the  defendant 
O.  O.  Newberry,  as  executor  and  for  himself  individually, 
appeals.  Eliza  and  Charles  W.  Newberry,  having  first  per- 
fected their  appeal,  will  be  designated  as  appellants. — Af- 
firmed, 

James  C.  Davis  for  appellants. 

Eerminglumsen  &  Herminghausen  and  A,  7.  McCrary 
for  appellee. 

Given,  C.  J. — ^I.  Mrs.  Newberry  claims  under  an 
agreement  entered  into  by  her  and  her  husband  for  hor 
support,  and  also  for  an  allowance  for  one  yearns  support 
and  distributive  share  in  her  husband'p  estate.  These  claims 
were  consolidated  and  tried  together,  and  appeals  taken  as 
already  stated.  Appellants  filed  what  appears  to  be  a  suffi- 
ciently full  and  correct  abstract  of  the  entire  case. 
1  Appellee  filed  ^'an  abstract  of  record  on  their  cross 

appeal"  of  about  44  pages,  and  this  the  appellants 
Vol.  114  la— 45 
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moved  to  strike,  and  to  tax  the  costs  thereof  to  appellee.  The 
first  21  pages  of  this  abstract  are  a  copy  of  the  first  18  pages 
of  appellants'  abstract.  Pages  21  and  26  set  out  at 
length  what  purports  to  have  been  an  affidavit  prepared  for 
Mr.  Newberry  to  verify,  but  which  never  was  verified.  This 
document  is  not  referred  to  in  argument,  and  appears  to  be 
entirely  immaterial  in  this  case.  The  remaining  pages  con- 
tain matter  that  sufficiently  appears  in  appellants'  abstract. 
We  discover  no  necessity  for  filing  this  abstract,  and  the  mo- 
tion is  therefore  sustained. 

II.  A.  B.  and  Eliza  Newberry  were  married  many 
years  ago,  and  there  were  bom  to  them  two  sons,  the  parties 
to  this  action.  Mr.  and  Mrs.  Newberry  lived  on  a  farm  in 
Lee  county  until  about  30  years  ago,  when  they  separated, 
she  going  to  live  in  a  house  in  the  town  of  Montrose,  belong- 
ing to  him,  and  he  remaining  on  the  farm.  They  ever  after 
lived  apart,  Mr.  Newberry  and  the  sons  contributing  to  her 
support,  but  whether  to  the  full  extent  necessary  is 
2  in  dispute.    In  December,  1897,  Mrs.  Newberry  com- 

menced an  action  against  her  husban4  for  separate 
maintenance,  and  filed  a  motion  therein  for  a  temporary 
allowance  pending  the  action.  On  the  seventeenth  day  of 
January,  1898,  pending  said  action  and  motion,  the  parties 
entered  into  a  written  agreement  in  settlement  of  the  same, 
and  thereupon  an  entry  was  made.  "This  case  is  settjed  and 
dismissed  upon  payment  of  costs."  Under  the  a^eement 
Mr.  Newberry  was  to  and  did  pay  the  costs  and  an  attorney's 
fee  of  $50  to  her  attorneys.  The  agreement,  after  reciting 
the  facts  of  their  separation,  the  pendency  of  said  action, 
and  the  desire  of  the  parties  "to  settle  said  controversy,  and 
arrange  for  a  permanent  and  definite  allowance  to  be  made 
by  said  A.  B.  Newberry  for  the  support  of  said  Eliza  A. 
Newberry  during  her  natural  life,"  provided  as  follows: 
"First.  That  the  said  A.  B.  Newberry  hereby  gives  and 
conveys  unto  said  E.  A.  Newberry  for  the  term  of  her  nat- 
ural life  the  following  described  property,  to  wit,  TL.ots  10, 
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11,  and  12  in  block  14,  town  of  Montrose,  Lee  county, 
lowa.^  ^^  Further  provision  is  made  that  A.  B.  Newberry 
should  pay  all  taxes  due  or  to  become  due  on  said  lots. 
"Second.  Said  A.  B.  Newberry  further  agrees  to  pay  to 
said  Eliza  A.  Newberry  the  sum  of  four  hundred  dollars 
($400)  per  annum,  payable  in  quarterly  instalments. 
*  *  *  The  said  payment  of  four  hundred  dollars  per 
annum,  as  above  provided,  to  be  in  lieu  of  all  liability  of 
whatever  kind  or  character  which  A.  B.  Newberry  will  b© 
under  for  the  support  and  maintenance  of  said  wife.  And 
for  the  faithful  performance  of  this  condition  of  the  contract 
said  A.  B.  Newberry  binds  himself,  his  heirs  and  executors." 
It  is  further  provided  that  the  payment  of  $400  shall  be 
secured  by  a  lien  upon  all  the  real  estate  then  o\vned  by  said 
A.  B.  Newberry,  "sufficient  interest  in  said  real  es- 
tate being  conveyed  to  said  E.  A.  Newberry  to  i)erfect 
and  perpetuate  said  lien."  Here  follows  a  descrip- 
tion of  said  lots  in  Montrose,  4  other  lots  in  Argyle, 
and  17  tracts  of  land.  Provision  was  made  as  to  certain 
results  that  might  follow  a  failure  to  make  the  quarterly 
payments,  and  then  the  following:  "And  the  said  Eliza 
Newberry,  by  her  signature  to  this  agreement,  accepts  the 
conditions  of  this  agreement  as  satisfactory,  and  accepts  the 
same  in  lieu  of  all  her  interest  in  the  real  estate  owned  by 
said  A.  B.  Newberry."  This  instrument  was  duly  executed 
and  acknowledged  by  the  parties,  and  Mr.  Newberry  there- 
after  paid  the  quarterly  installments  up  to  the  time  of  his 
death,  August  1,  1898.  He  died  testate,  leaving  the  plain- 
tiff, his  widow,  and  said  two  sons,  his  only  heirs,  surviving 
him.  By  his  will,  which  was  admitted  to  probate,  he  gave 
certain  of  his  property  to  each  son,  and  the  residue  to  O.  O. 
Newberry.  The  only  provision  made  in  the  will  as  to  the 
widow  is  as  follows:  ^TFifth.  Having  made  and  entered 
into  an  agreement  with  my  wife  on  Jany.  17th,  1898,  in 
settlement  of  an  action  instituted  by  her  against  me,  and  in 
settlement  of  all  the  property  rights  she  has  in  my  property, 
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v.'hich  contract  was  filed  for  record  Jany.  29th,  1898,  after 
being  duly  signed  and  acknowledged,  in  the  county  record- 
er's office  at  Keokuk,  Lee  county,  Iowa,  and  recorded  in 
Book  36,  on  page  280,  I  hereby  enjoin  upon  my  son  O.  0. 
Newberry  to  comply  with  after  my  death  as  fully  as  I 
might  do  if  living."  O.  O.  Newberry  was  appointed  and 
qualified  as  executor,  and  as  such  paid  to  his  mother  the  quar- 
terly instalments  up  to  October  10,  1899. 

III.     The    plaintiff   Eliza    Newberry    asks    a    decree 
establishing  her  right  to  be  paid  $400  per  annum  during 
her  life  under  said  agreement.    The  court  found  against  her 
on  this  claim,  holding  that  said  agreement  was  made 
3  "with  reference  to  the  interest  which  they  respec- 

tively had  in  each  other's  property,"  and  therefore 
void ;  and  it  is  from  this  ruling  that  Eliza  A.  Newberry 
appeals,  Charles  W.  Newberry  joining  therein.  Section 
3154  of  the  Code  contains  the  following:  "When  property 
is  owned  by  the  husband  or  wife,  the  other  has  no  interest 
therein  which  can  be  made  subject  of  contract  between  them." 
Appellants'  counsel  cite  cases  wherein  agreements  as  to  ali- 
mony have  been  sustained  in  cases  wherein  divorce  was  about 
to  be  or  had  been  granted ;  notably  Blake  v.  Blake,  7  Iowa, 
51 ;  Martin  v,  Martin,  65  Iowa,  257 ;  Nieukirk  v.  Nieukirk, 
84  Iowa,  371.  Those  agreements  were  sustained  for  the 
reason  that  the  marriage  relation  was  dissolved ;  but  not  so 
in  this  case.  Appellants  contend  that  the  agreement  does 
not  refer  to  the  right  of  dower,  nor  to  any  further  interest 
the  wife  might  have  in  the  estate  of  the  husband.  The  lan- 
guage of  the  agreement  forbids  such  a  construction.  It  was 
in  settlement  of  the  pending  suit,  and  it  was  to  give  Mrs. 
Newberry  a  definite  allowance  for  her  support  during  her 
lifetime.  By  the  agreement  Mr.  Newberry  conveyed  to  her 
a  life  estate  in  the  lots  in  Montrose,  and  agreed  to  pay  her 
$400  per  annum  "for  the  term  of  her  natural  life,  *  * 
*  to  be  in  lieu  of  all  liability  of  whatever  kind  or  char- 
acter which  A.  B.  Newberry  will  be  under  for  the  support 
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and  maintenance  of  his  said  wife."  For  the  performance 
of  this  agreement  he  bound  "himself,  his  heirs  and  executors," 
and  secured  the  same  by  making  it  a  lien  upon  all  the  real 
estate  then  owned  by  him.  It  was  in  consideration  of  these 
agreements  that  Mrs.  Newberry,  "iby  her  signature  to  this 
agreement,  accepts  the  conditions  of  this  agreement  as  sat- 
isfactory, and  accepts  the  same  in  lien  of  all  her  interests  in 

the  real  estate  owned  by  A.  B.  Newberry."       We 
4  think  it  entirely  clear  that  by  this  instrument  Mrs. 

Newberry  agreed  to  relinquish  all  interest  in  the 
real  estate  described.  She  had  an  interest  in  said  real  estate, 
and  imder  said  section  of  the  Code  that  interest  could  not 
be  the  subject  of  contract  between  them.  The  parties  to  the 
contract  and  the  executor  so  construed  it.  The  will  shows 
that  Mr.  Newberry  so  understood  it,  in  that  it  provides  for 
the  payment  of  the  $400  during  her  life,  and  devises  all  the 
property  to  the  sons.  The  executor  and  the  widow  so  under- 
stood it,  as  appears  by  his  paying  and  her  receiving  the 
quarterly  payments  after  the  death  of  Mr.  Newberry.  Ap- 
pellant's counsel  cite  cases  to  the  effect  that  the  wife's  inter- 
est in  her  husband's  real  estate  during  his  life  is  but  a  con- 
tingent interest,  a  mere  inchoate  right  of  dower  incapable 
of  being  transferred  or  released  except  to  one  who  has,  or 
by  the  same  instrument  acquires,  an  independent  interest 
in  the  estate.  While  these  cases  hold  that  the  inchoate  right 
of  dower  is  not  an  estate,  they  recognize  that  it  is  a  contin- 
gent interest;  and  we  think,  under  our  statute,  that  in- 
terest cannot  be  the  subject  of  contract  between  husband 
and  wife.  In  re  Jones^  Estate,  118  Cal.  499  (50  Pac.  Kep. 
766),  is  especially  relied  upon.  In  settlement  of  an  action 
for  divorce  the  parties  entered  into  an  agreement  by  which 
the  wife  was  to  take  certain  property,  that  she  was  to  be 
released  from  all  obligations,  and  not  be  held  liable  for  any 
debt  of  the  husband.  "In  consideration  whereof  said  second 
party  [the  wife]  agrees  that  she  accepts  in  release  and  full 
payment  from  said  party  the  foregoing  sum  of  money  for 
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any  and  every  demand,  claim,  obligation,  debt,  and  liability, 
and  does  by  these  presents  agree  to  release  him,  said  first 
party,  from  all  and  any  debt  which  she  now  owes,  or  which 
may  hereafter  be  contracted  by  her/'  There  was  no  agree- 
ment to  accept  the  property  given  her  "in  lieu  of  all  her 
interest  in  the  real  estate,"  as  in  this  case.  That  court  held 
that  there  was  no  intention  to  defeat  the  law  of  inheritance, 
but  such  an  intention  is  manifest  in  the  agreement  under 
consideration,  so  far  as  the  widow  is  concerned.  The  lower 
court  held  said  agreement  void,  and  that  Eliza  Newberry 
was  not  entitled  to  have  any  sum  established  as  a  claim 
against  the  state  thereunder,  and  in  this  conclusion  we  fully 
coticur.  We  add  to  what  is  already  said  in  this  paragraph 
that  A.  B.  Xewberry  had  an  imdoubted  interest  in  his  prop- 
erty, and  that  by  the  agreement  he  not  only  conveyed  a  life 
estate  in  the  lots  in  Montrose  to  Mrs.  Newberry,  but  con- 
tracted a  lien  in  her  favor  against  all  his  real  estate. 

IV.  Eliza  A.  Newberry,  as  widow,  refuses  to  take 
under  the  will,  and  makes  claim  to  a  distributive  share  in 
her  husband's  estate,  and  for  an  allowance  for  one  year's 

support.  The  district  court  held  that  she  is  entitled 
5  to  a  distributive  share  and  to  $600, for  her  year's 

support,  less  the  sums  paid  her  for  support  since  her 
husband's  death,  and  rendered  a  decree  accordingly,  and  it 
is  from  this  part  of  the  decree  that  O.  O.  Newberry,  for 
himself  and  executor,  appeals.  His  contention  is  that,  al- 
though, standing  alone,  the  agreement  may  be  void  under  the 
statute,  yet,  made  as  it  was  in  settlement  of  the  pending 
action  for  support,  the  agreement  became  a  part  of  the  de- 
cree, the  same  as  if  it  had  been  entered  at  length  therein; 
that  the  court  had  jurisdiction  to  render  a  decree  in  that 
action  providing  for  the  support  of  Mrs.  Newberry  as  is  pro- 
vided in  the  agreement ;  and  that,  the  agreement  being  a  part 
of  the  decree,  it  is  valid,  and  binding  on  the  parties  thereto 
as  a  decree.  Cases  are  cited  to  the  effect  that  a  voluntary 
dismissal  of  an  action  does  not  bar  another  action  upon  the 
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same  cause,  but  that,  where  the  dismissal  is  in  pursuance  of 
an  agreement  of  the  parties,  it  does.  He  quotes  from  Free- 
man Judgment  (2d  Ed.)  section  39,  as  follows:  "But 
only  that  a  judgment  of  dismissal,  when  based  upon  and 
entered  in  pursuance  of  the  agreement  of  the  parties,  must 
be  understood  in  the  absence  of  anything  to  the  contrary 
expressed  in  the  agreement,  and  contained  in  the  judgment 
itself,  to  amount  to  such  an  adjudication  of  the  merits  of 
the  controversy  by  the  parties  themselves,  through  the  judg- 
ment of  the  court,  as  will  constitute  a  defense  to  another 
action  afterwards  brought  upon  the  same  cause  of 

6  action."  Conceding  that  the  court  might  have  de- 
creed support  as  provided  in  the  agreement, — a  ques- 
tion we  do  not  determine, — ^yet  it  does  not  appear  that  the 
terms  of  this  agreement  ever  came  to  the  knowledge  of  this 
court.  "This  cause  is  settled  and  dismissed  upon  the  pay- 
ment of  costs"  does  not  indicate  the  terms  upon  which  it  was 
settled  and  dismissed.  If  the  parties  desired,  they  should 
have  had  the  terms  of  their  agreement  embraced  in  the  de- 
cree. It  may  well  be  doubted  if  the  court  would  have  de- 
creed a  support  of  $400  a  year  "in  lieu  of  all  her  interest 
in  the  real  estate."  Counsel  quotes  further  from  Freeman 
Judgment  section  38,  as  follows :  "A  judgment  is  not  what 
is  entered,  but  what  is  ordered  and  considered."  It  does  not 
appear  that  the  terms  of  this  agreement  were  considered  and 
ordered  by  the  court  as  its  decree  in  the  case  of  maintenance. 
Mowry  v.  Wareham,  101  Iowa,  28,  is  cited,  wherein  we  held 
that  an  agreed  judgment  "is  as  conclusive  of  the  issues  under 
which  it  is  rendered  as  if  it  resulted  from  a  trial  of  the  is- 
sues." In  this  case  there  was  no  judgment  on  the  merits, 
by  agreement  or  otherwise.  It  is  sufficient  to  say  that  this 
void  agreement  never  became  a  part  of  the  decree,  and  may 

not  be  enforced  as  such.     It  is  contended  that  by 

7  receiving  payments  after  her  husband's  death  on  ac- 
count of   the  $400   provided   in   the   contract    Mrs. 

Newberry  elected  to  take  under  her  will,  and  therefore  is 
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not  entitled  to  take  a  distributive  share.  Section  3270  of 
the  Code  provides  that,  where  the  surviving  spouse  is  named 
as  a  devisee  in  the  will,  "it  shall  be  assumed,  unless  the  in- 
tention is  clear  and  explicit  to  the  contrary,  that  such  devise 
is  in  lieu  of  such  distributive  share,  homestead  and  exemp- 
tions.^' Section  3376,  Code,  is  as  follows:  "The  surviv- 
or's share  cannot  be  affected  by  any  will  of  the  spouse,  unless 
consent  thereto  is  given  within  six  months  after  a  copy 
thereof  has  been  served  upon  the  survivor  by  the  other 
parties  interested  in  the  estate,  and  notice  that  such  sur- 
vivor is  required  to  elect  whether  consent  thereto 
will  be  given  which  consent  when  given,  shall  bo 
in  open  court,  or  by  a  writing  filed  therein,  which 
shall  be  entered  on  the  proper  records  thereof;  but 
if  at  the  expiration  of  six  months  no  such  election  has  been 
made,  it  shall  be  conclusively  presumed  that  such  survivor 
consents  to  the  provisions  of  the  will  and  elects  to  take  there- 
under.'^  It  does  not  appear  that  a  copy  of  this  will  has  ever 
been  served  upon  Mrs.  Newberry,  nor  any  notice  that  she 
was  required  to  elect  whether  or  not  to  take  under  the  will. 
She  had  never  consented  in  open  court  or  a  by  a  writing  filed 
therein  to  take  under  the  will.  Had  a  copy  of  the  will  and 
notice  been  served  as  provided  in  this  section,  and  no  election 
made,  then  it  would  be  conclusively  presumed  that  she  con- 
sented to  the  provisions  of  the  will,  and  elected  to  take  there- 
under; but,  in  the  absence  of  a  service  of  a  copy  of  the  will 
and  of  notice,  such  presumption  did  not  arise.  "Consent 
and  acceptance  are  not  sufficient  without  the  record  entry, 
and  the  record  cannot  be  made  after  the  expiration  of  six 
months."  Houston  v.  Lane,  62  Iowa,  291.  See,  also,  Ev- 
verett  v.  Croskrey,  92  Iowa,  333. 

Our  conclusions  are  that  the  agreement  for  support  is 
void;  that  Mrs.  Newberry  is  not  entitled  to  any  allowance 
under  it;  and  that,  having  survived  her  husband,  and  not 
consented  to  take  under  the  will,  she  is  entitled  to  the  al- 
lowance for  one  year's  support  and  to  a  distributive  share  in 
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hifi  estate.  It  follows  from  these  conclusions  that  the  de- 
cree of  the  district  court  is  affirmed  on  both  appeals. — Af- 
firmed. 


David  D.  Gang  et  ah.  Appellant,  v.  The  Minneapolis  & 
St.  Louis  Railroad  Company,  Appellee. 

Constitutional  Law:  condemnation  bt  railroad:  Payment  of  at' 
tomey'8  fecf.  Code,  section  2007,  providing  that  railroad  cor- 
porations condemning  land  for  a  right  of  way  shall  pay  to  the 

1  land  owner  reasonable  attorney's  fees  incident  to  tne  assess- 
ment of  damages  or  appeal  therefrom,  is  not  in  derogation  of 
a  common  or  natural  right,  but  a  condition  imposed  on  the  ex- 
ercise of  a  special  grant  of  power,  and  hence  is  not  unconsti- 
tutional  as  denying  railway  companies  the  equal  protection  of 
the  law. 

Sake.  Code,  section  2007,  requiring  railroad  companies  exercising 
the  power  of  eminent  domain  to  pay  the  land  owner  reasonable 
attorney's  fees  incident  to  the  condemnation  proceedings  or  ap- 

2  peal  therefrom,  is  not  unconstitutional  as  class  legislation,  be- 
cause not  imposing  the  same  duty  on  all  corporations  exercis- 
ing the  same  power,  since  the  burden  imposed  applies  equally 
to  all  of  a  certain  class  exercising  the  power  granted. 

Estoppel,  Where  a  railroad  company  takes  land  under  the  power 
granted  in  Code,  section  1995,  et  seq.,  governing  the  condem- 

3  nation  of  private  land  for  right  of  way  for  railroad  companies 
it  is  thereby  precluded  from  questioning  the  constitutionality 
of  section  2007,  imposing  the  payment  of  costs  and  attorney's 
fees  as  a  condition  to  the  exercise  of  the  power. 

Appeal  from  Clay  District  Court, — Hon.  F.  H-  Helsell, 

Judge. 

Thursday,  October  17,  1901. 

This  is  a  controversy  over  the  right  to  tax  attorney's 
fees  in  favor  of  the  landowner  in  a  condemnation  proceed- 
ing.    The  trial  court  refused  to  tax  the  fees  because  of 
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unconstitutionality  of  the  statute  authorizing  the  same,  and 
the  landowners  appeal. — Reversed. 

R.  M.  Bush  and  Carr  &  Parker  for  appellant. 

Albert  E.  Clarice,  R,  M.  Wright  and  Cory  &  Bemis 
for  appellees. 

We  are  also  favored  with  a  brief  on  behalf  of  appel- 
lees from  Soper,  Allen  &  Alexander,  who  are  interested  in 
A  like  question  in  another  case. 

Deemeb^  J. — The  material  parts  of  section  1995  of 
the  Code  are  as  follows:  "Any  railway  corporation  organ- 
ized   in   this   state    or   chartered   by   or   organized    under 

the  laws  of  the  United  States,  or  any  state  or 
1  territory,  may  take  and  hold  under  the  provisions  of 

this  chapter  so  much  real  estate  as  may  be  necessary 
for  the  erection  and  construction  and  convenient  use  of  its 
railway,  and  may  also  take,  remove  and  use  for  the  con- 
struction and  repair  of  said  railway  and  its  appurtenances, 
any  earth,  gravel,  stone,  timber  or  other  materials  on  or 
from  the  land  so  taken.  The  land  so  taken,  otherwise  than 
by  the  consent  of  the  owners  shall  not  exceed  one  hundred 
feet  in  width  except  for  wood  and  water  stations,  except 
where  greater  width  is  necessary  for  excavation,  embank- 
ment or  depositing  waste  earth."  The  chapter  fully  provides 
the  manner  in  which  the  right  of  eminent  domain  may  be  ex- 
ercised by  such  railway  corporations.  Section  1999  pro- 
vides for  the  selection  by  the  sheriff  of  six  freeholders,  who 
shall,  upon  inspection  of  the  real  estate,  assess  the  damages 
in  the  event  the  parties  cannot  agree  on  the  amount  thereof. 
Other  sections  provide  the  method  and  manner  of  making 
the  assessment  Section  2009  provides  that  either  party  may 
appeal  from  the  assessment  made  by  the  sheriff's  jury,  and 
section  2007,  which  is  a  part  of  the  chapter  in  which  section 
1995  is  found,  reads  as  follows:     "The  corporation  shall 
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pay  all  the  costs  of  the  assessments  made  by  the  commis- 
sions and  those  occasioned  by  the  appeal,  including  reason- 
able attorney's  fees  to  be  taxed  by  the  court,  unless  on  the 
trial  thereof  the  same  or  less  amount  of  damages  is  awarded 
than  was  allowed  by  the  commissioners.''  It  is  that  portion 
of  section  2007  authorizing  the  assessment  of  an  attorney's 
fee  which  it  is  claimed  is  unconstitutional.  In  the  instant 
case  the  parties  were  unable  to  agree,  and  a  sheriff's  jury 
was  summoned  under  the  provisions  of  the  statute  above 
referred  to.  That  jury  viewed  the  premises,  and  assessed 
plaintiff's  damages  at  $1,400.  Thereupon  the  railway  com- 
pany appealed  to  the  district  court,  and  within  a  few  days 
thereafter  the  landowner  also  appealed.  At  the  hearing  in 
the  district  court  the  jury  fixed  the  amount  of  plaintiff's 
damages  at  $1,750,  and  the  court  ordered  that  the  railway 
company  should  pay  plaintiff  the  amount  so  fixed,  and  ren- 
dered a  judgment  against  it  for  costs,  but  refused  to  tax  an 
attorney's  fee,  as  provided  in  section  2007.  The  appeal  is 
from  the  refusal  of  the  court  to  tax  attorney's  fees. 

Our  constitution  provides  that  "private  property  shall 
not  be  taken  for  public  use  without  just  compensation  first 
being  made,  or  secured  to  be  made,  to  the  owner 
thereof  as  soon  as  the  damages  shall  be  assessed  by 
a  jury  who  shall  not  take  into  consideration  any  advan- 
tages that  may  result  to  the  said  owner  on  ac- 
count of  the  improvement  for  which  it  is  taken."  Many 
reasons  are  assigned  for  holding  the  statute  in  question  un- 
constitutional. Among  other  things  it  is  said  the  statute  is 
not  uniform  in  its  operation ;  that  it  grants  landowners  im- 
munities from  costs  that  are  imposed  on  railway  companies ; 
that  it  discriminates  in  favor  of  one  class  of  litigants  and 
against  another ;  that  it  is  violative  of  the  fourteenth  amend- 
ment of  the  federal  constitution,  in  that  it  deprives  railway 
companies  of  their  property  without  due  process  of  law,  and 
denies  to  such  companies  the  equal  protection  of  the  law. 
Much  reliance  is  placed  on  Oulf  C.  &  S.  F.  R,  Co.  v.  Ellis, 
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165  U.  S.  150  (17  Sup.  Ct.  Kep.  255,  41  L.  Ed.  666),  and 
other  like  cases,  to  which  we  will  hereafter  more  particularly 
refer.  The  main  contention,  as  we  understand  it,  is  that  the 
statute  is  discriminatory  in  character,  denies  to  railway  com- 
panies the  equal  protection  of  the  law,  and  confers  special 
privileges  that  are  arbitrary  in  character  and  unjustifiable. 
To  these  points  we  will  now  address  ourselves. 

Statutes  allowing  plaintiffs  only  to  recover  attorney's 
fees  as  part  of  the  judgment  in  particular  actions  selected  by 
the  legislature .  have  been  sustined  in  a  great  number  of 
cases.     See  Kansas  Pac,  R.  Co,  v.  Mower^  16  Kan.  573; 
Peorm,  D.  &  E.  R.  Co.  v.  Duggan,  109  111.  637  (50  Am. 
Rep.  619)  ;  Voeyel  v.  Pekoe,  157  111.  Sup.  339  (42  X.  E. 
Rep.  386)  ;  Dow  v.  Beidelman,  49  Ark.  455  (5  S.  W.  Rep. 
718) ;  Perkim  v.  Railway  Co.,  103  Mo.  Sup.  52  (15  S.  W. 
Rep.  320) ;  Burlington,  C.  R.  &  N.  R.  Co.  v.  Dey,  82  Iowa, 
312;   Wortman  v,  Kleinschmidi ,  12  Mont.   316    (30  Pac. 
Rep.  280)  ;  Oulf  C.  &  8.  F.  R.  Co.  v.  Ellis,  87  Tex.  Sup. 
19  (26  S.  W.  Rep.  985)  ;  Cameron  v.  Railroad  Co.,  63  Minn. 
C84  (65  X.  W,  Rep.  652) ;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  . 
Matthews,  174  U.  S.  96  (19  Sup.  Ct.  Rep.  609,  43  L.  Ed. 
909).     In  other  cases  such  statutes  have  been  held  invalid. 
Hocking  Valley  Coal  Co.  v.  Rosser,  53  Ohio  St.  12  (41  N. 
E.  Rep.  264)  ;  Wilder  v.  Railroad  Co.,  70  Mich.  382  (38  X. 
W.  Rep.  289) ;  St.  Louis  I.  M.  &  8.  R.  Co.  v.  Williams,  49 
Ark.    492     (5    S.    W.    Rep.    883);    Jolliffe    v.    Brown, 
14    Wash.     155     (44    Pac.     Rep.     149) ;     Grand  Rapids 
Chair    Co.    v.    Runnells,    77    Mich.     104     (43    N.    W. 
Rep.     1006);    Railroad    Co.    v.    Morris,    65    Ala.     193; 
Gnlf,   C.    &    8.    F.    Railway    Co.    v.    Ellis,   supra;   Rail- 
road Co.  V.  Moss,  60  Miss.  641 ;  Durkee  v.  City  of  Janesville, 
28  Wis.  464  (9  Am.  Rep.  500).    A  careful  examination  of 
these  cases  indicates  that  much  depends  on  the  nature  of  the 
action  and  the  power  that  is  invoked  in  the  passage  of  the 
act.    In  the  Dow  Case  a  statute  provided  a  penalty  for  over- 
charges in  freight  rates,  requiring  the  payment  of  not  less 
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than  $50  nor  more  than  $300  and  costs  of  suit,  including  a 
reasonable  attorney's  fee.     It  was  held  that  attorney's  fees 
might  be  included  as  a  part  of  the  penalty  for  non-compliance 
with  the  duty  imposed.  The  law  was  upheld  as  a  valid  exercise 
of  the  police  power  of  the  state,  and  not  obnoxious  as  partial 
or  unequal  legislation.     Perkins'  Case  involved  the  consti- 
tutionality of  a  statute  providing  for  attorney's  fees  in  favor 
of  plaintiffs  in  suits  for  injury  to  stock  resulting  from  the 
failure  of  a  railway  to  fence  its  track.     The  statute  was 
held  to  be  a  proper  exercise  of  the  police  power,  and  not  in 
conflict  with  the  Missouri  constitution  prohibiting  special 
laws  granting  exclusive  privileges.     The  Duggan  Case,  109 
111.  537,  is  to  the  same  point,  and  holds  the  statute  valid. 
The  Dey  Case  also  sustains  a  statute  allowing -attorney's 
fees  in  suits  for  damages  on   account  of  overcharges  in 
freight  rates.    Ellis'  Case,  87  Tex.  Sup.  19  (26  S.  W.  Rep. 
985),  is  the  one  appealed  to  the  supreme  court  of  the  United 
States,   and   there  reversed.      Wortmans   Case   sustains   a 
statute  providing  for  an  attorney's  fee  to  plaintiff's  attorney 
in  actions  to  enforce  mechanics'  and  certain  other  liens. 
Vogel  V.  Pehoc  upholds  an  act  providing  for  taxing  attor- 
ney's fees  as  costs  in  action  by  servants  for  wages  which  they 
have  previously  demanded  in  writing,  against  the  objection 
that  it  was  class  legislation.     Cameron  v.  Railroad  Co,  sus- 
etains  an  act  allowing  the  plaintiff  reasonable  attorney's  fees 
in  actions  brought  under  a  statute  to  recover  possession  of 
land  taken  without  compensation  by  a  railway  company  for 
its  right  of  way.-  And  Judge  Brewer,  who  wrote  the  opinion 
in  the  Ellis  Case,  finds  nothing  objectionable  in  a  Kansas 
statute  requiring  a  reasonable  attorney's  fee  for  plaintiff  in 
actions  against  a  railway  company  for  damages  from  fire 
caused  by  the  operation  of  its  trains.    This  statute  was  held 
to  be  a  valid  exercise  of  the  police  power,  and  not  in  viola- 
tion of  the  fourteenth  amendment  to  the  federal  constitu- 
tion.    Judge  Brewer  wrote  the  opinion   in   the   Ellis   Case 
relied  on  by  appellee,  and  some  of  the  language  of  the  opin- 
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ion  is  quite  significant,  and  we  shall  have  more  to  say  of  it 
hereafter.    The  Williams  Case,  49  Ark.  492  (5  S.  W.  Rep. 
883),  involved  fhe  constitutionality  of  a  statute  providing 
for  the  assessment  of  attorney's  fees  in  stock-killing  cases  on 
appeal  from  a  board  appointed  to  assess  damages  in  the 
event  the  railway  company  did  not  recover  a  more  favorable 
judgment  than  the  award  of  the  board.     This  act  was  held 
invalid  largely  because  in  conflict  with  a  provision  of  the  con- 
stitution of  Arkansas  that  "every  person  is  entitled  to  a  cer- 
tain remedy  in  the  laws  for  all  injuries  or  wrongs  he  may  re- 
ceive in  his  person,  property  or  character.    He  ought  to  ob- 
tain   justice    freely    and    without    purchase,     completely 
and    without    denial,  promptly    and    without    delay,    con- 
formably* to    the    laws."      It    is    said    in    the    opinion: 
"The    legislature   has   no   power   to   substitute    boards    of 
arbitration  for  courts  without  the  consent  of  the  parties. 
*     *     *     To  make  the  action  of  such  board  obligatory,  or 
impose  a  penalty  for  resorting  to  the  courts,  would  be  a 
denial  of  the  right,  or  a  purchase  of  justice,  and  a  violation 
of  the  constitution."    In  Wilder's  Case  an  act  of  the  Mich- 
igan legislature  authorizing  an  attorney's  fee  to  be  taxed  in 
actions  for  injuries  to  stock  on  account  of  failure  of  the 
company  to  fence  was  held  unconstitutional  as  being  an  at- 
tempt to  grant  special  advantages  to  one  class  at  the  ex- 
pense and  to  the  detriment  of  another.     The  attorney's  fees 
were  held  to  be  a  penalty  for  exercising  in  certain  cases  the 
common  right  of  every  person  to  make  a  defense  in  the  courts 
where  suits  are  brought  against  them.    This -case  runs  counter 
to  the  Atchison  Case,  and  to  some  of  the  others  to  which 
we  have  referred.     In  the  Rosser  Case  a  statute  for  taxing 
attorney's  fees  in  actions  to  recover  wages  not  paid  within 
a  certain  time  after  written  demand  was  held  invalid.  The 
Chair  Co,  Case  involved  the  validitv  of  a  statute  authoriz- 
ing  the  taxing  of  attorney's  fees  when  judgments  were  re- 
covered for  personal  sendees.     This  was  held  invalid,  as 
being  an  attempt  to  give  special  advantages  to  one  class  at 
the  expense  of  another.     In  JoUiffe's  Case  a  statute  provid- 
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ing  that  in  all  actions  for  injuries  to  stock  by  collision  with 
moving  trains  plaintiff,  in  case  he  recovers,  shall  bo  allowed 
a  reasonable  attorney's  fee,  was  held  unconstitutional  as  an 
attempt  to  grant  special  privileges  to  one  class  at  the  ex- 
pense of  another.  The  Ellis  Case  has  already  been  referred 
to. 

Enough  of  the  cases  have  now  been  referred  to  to  indi- 
cate the  current  of  judicial  decision,  and  to  emphasize  tho 
statement  already  made  that  much  depends  upon  the  nature 
of  the  case  and  the  character  of  the  act  that  is  made  the 
basis  of  the  cause  of  action.     Almost  without  exception, 
whenever  attorney's  fees  may  reasonably  be  said  to  be  a 
part  of  the  penalty  for  violation  of  a  police  regulation, 
statutes  allowing  them  to  be  taxed  as  against  the  party  in 
default  or  guilty  of  the  wrong  have  been  sustained.     But 
when  imposed  as  a  penalty  for  resorting  to  the  courts  to 
enforce  a  natural  or  common-law  right  they  have  been  de- 
clared invalid.     No  argument  is  needed  to  demonstrate  that 
the  legislature  may  impose  any  penalty  it  sees  fit  for  viola- 
tion of  valid  police  regulations.     Thus,  in  MissouH  Pac.  R. 
Co.  V.  Humes,  115  U.  S.  512  (6  Sup.  Ct.  Rep.  110,  29  L. 
Ed.  463),  the  Supreme  Court  of  the  United  States  sustained 
a  statute  subjecting  railway  companies  to  double  damages 
for  injuries  due  to  failure  to  fence  their  rights  of  way.  See, 
also,  Missouri  Pac.  R.  Co.  v.  MacTcey,  127  U.  S.  205  (8  Sup. 
Ct.  Rep.  1161,  32  L.  Ed.  107)  ;  Minneapolis  &  St  L.  R.  Co. 
V.  Emmons,  149  U.  S.  364  (13  Sup,  Ct.  Rep.  870,  37  L. 
Ed.  769)  ;  St  Louis  &  S.  F.  R.  Co.  v.  Mathews,  165  TJ.  S. 
26  (17  Sup.  Ct.  Rep.  243,  41  L.  Ed.  611).     Whenever  a 
statute  authorizing  the  taxation  of  attorney's  fees  to  plain- 
tiff may  be  referred  to  the  police  power,  such  statute  has,  as 
a  rule,  been  sustained.     See  cases  heretofore  cited.     And 
whenever  the  remedy  is  not  one  of  common  or  natural  right, 
but  is  created  by  the  legislature,  that  body  may  impose  con- 
ditions on  its  exercise.    For  example,  th(;  remedy  by  attach- 
ment exists  in  this  country  by  virtue  of  statutory  enactment,. 
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and  is  in  derogation  of  the  common  law.  For  this  reason  the 
legislature  may  impose  conditions  on  its  exercise,  and  pro- 
vide for  the  payment  of  attorney's  fees  in  the  event  process 
is  wrongfully  issued.  In  Drake  v.  Jordan,  73  Iowa,  707, 
we  held  that  attorney's  fees  should  be  taxed  in  a  liquor  in- 
junction suit,  although  the  action  was  commenced  prior  to 
the  passage  of  the  act  which  provided  for  the  taxation  there- 
of. 

This  thought  need  not  be  further  elaborated,  as  enough 
has  been  said  to  indicate  our  views  on  this  proposition.     To 
determine  the  validity  of  the  statute  in  question  it  is  neces- 
sary, then,  to  consider  the  nature  of  the  action  and  the  char- 
acter   of    power    invoked    in    passing    the    act.      Proceed- 
ings   such    as    authorized    by    our    statute    for    the    con- 
demnation of  private  property  were  unknown  to  the  com- 
mon law,  and  must  be  strictly  construed.    The  provisions  of 
tlie  constitution  relating  to  jury  trials,  and  forbidding  de- 
privation of  property  without  due  process  of  law,  do  not 
apply  to  these  proceedings.     Whiteman  v.  Wilmington  &  8. 
7?.  Co.,  2  Har.  (Del.)  514;  Johnson  v.  Joliet  &  C.  R.  Co., 
23  111.  202;  Baltimore  &  0.  &  C.  B.  Co.' v.  Ketring,  122 
Ind.  5  (23  "N.  E.  Rep.  527)  ;  City  of  Des  Moines  v.  Layman, 
21  Iowa,  153;  Baltimore  Belt  R.  Co.  v.  Baltzell,  75  Md. 
94  (23  Atl.  Rep.  74)  ;  American  Print  Works  v.  Laavrence, 
21  ]S^.  J.  Law,  248;  Cario  &  F.  R.  Co.  v.  Trout,  32  Ark. 
17;  Pennsylvania  R.  Co.  v.  First  German  Lutheran  Congre- 
gation, 53  Pa.  St.  445 ;  Gold  v.  Railroad  Co.]  19  Vt.  478 ; 
and  authorities  cited  in  Lewis,  EminentDomestic,  section  311. 
The  action  is  in  the  nature  of  a  proceeding  in  rem.  ( Wilson 
V.  Hathaway^  42  Iowa,  173 ;  Costello  v.  Burke,  63  Iowa, 
361)  ;  but  for  certain  purposes  it  has  been  denominated  a 
civil  case,  Scott  v.  Lasell,  71  Iowa,  180.     Unless  in  con- 
flict with  the  local  constitution,  statutes  making  the  decision 
of  the  sheriff's  jury  or  inferior  tribunal  conclusive  are  valid. 
City  of  Des  Moines  v.  Layman,  21  Iowa,  166;  Appeal  of 
Houghton,  42  Cal.  35 ;  King  v.  City  of  New  York,  36  N. 
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T.  182 ;  In  re  State  Reservation  at  Niagara,  102  K  Y.  734 
(7  X.  E.  Rep.  916) ;  Railroad  Co.  v.  Ely,  95  K  C.  77.  And 
in  such  cases  the  legislature  mav  grant  or  withhold  the  righ' 
of  appeal,  or  impose  such  conditions  on  its  exercise  as  it 
may  see  fit.  Kundinger  v.  City  of  Saginaw,  59  Mich.  355 
(26  N.  W.  Rep.  634)  ;  Schwede  v.  Town  of  Bumstown,  35 
Minn.  468  (29  K  W.  Rep.  72)  ;  Central  Branch  U.  P.  R. 
Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan.  325;  Oliver  v. 
Railroad  Co.,  83  Ga.  257  (9  S.  E.  Rep.  1086) ;  Meyers  v. 
Simms,  4  Iowa,  500. 

Enough  has  been  said  to  demonstrate  that  the  remedy 
is  a  special  one,  and  we  turn  now  to  the  power  imder  which 
it  is  provided.  Eminent  domain  is  the  right  or  power  of  a 
sovereign  state  to  appropriate  private  property  to  particular 
uses  for  the  purpose  of  promoting  the  general  welfare. 
Lewis,  Eminent  Domain  section  1;  Noll  v.  Railroad  Co., 
32  Iowa,  66.  In  Mississipi  &  R.  River  Boom  Co.  v.  Pat- 
terson, 98  TJ.  S.  406  (25  L.  Ed.  206),  Justice  Freed,  in 
writing  the  opinion  of  the  court,  said:  "The  proceecling  to 
take  private  property  for  public  use  is  an  exercise  by  the 
state  of  its  sovereign  power  of  eminent  domain,  and  with 
its  exercise  the  United  States,  a  separate  sovereignty,  has  no 
right  to  interfere  by  any  of  its  departments.  This  position 
is  undoubtedly  a  sound  one,  so  far  as  the  act  of  appropriating 
the  property  is  concerned.  The  right  of  eminent  domain 
appertains  to  every  independent  government.  It  requires  no 
constitutional  recognition.  It  is  an  attribute  of  sovereignty. 
The  clause  found  in  the  constitution  of  the  several  states 
providing  for  just  compensation  for  property  taken  is  a 
mere  limitation  upon  the  exercise  of  the  right.  When  the 
use  is  public,  the  necessity  or  expediency  of  appropriating 
any  particular  property  is  not  a  subject  of  judicial  cogniz- 
ance. The  property  may  be  appropriated  by  an  act  of  the 
legislature,  or  the  power  of  appropriating  it  may  be  dele- 
gated to  private  corporations,  to  be  exercised  by  them  in  the 
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execution  of  works  in  which  the  public  is  interested.  But, 
notwithstanding  the  right  is  one  which  appertains  to  sov- 
ereignty, when  the  sovereign  power  attaches  conditions  to 
its  exercise  the  inquiry  whether  the  conditions  have  been 
observed  is  a  matter  for  judicial  cognizance."  This  is  sim- 
ply a  reaflSrmation  of  what  Chief  Justice  Marshall  said  in 
Barron  v.  City  of  Baltimore,  32  TJ.  S.  243  (8  L.  Ed.  672) 
as  follows:  "That  the  right  of  eminent  domain  applies  to 
every  independent  government.  It  is  an  incident  to  sover- 
eignty, and  requires  no  constitutional  recognition."  The 
legislature  cannot,  strictly  speaking,  delegate  this  power, 
but  may  select  such  agencies  to  exercise  it,  and  may  confer 
on  them  such  rights,  as  are  not  forbidden  by  the  constitution. 
It  follows  then  that  the  power,  except  when  assumed  by 
the  sovereign  itself,  can  be  exercised  only  in  virtue  of  a  leg- 
islative enactment,  and  that  the  time,  manner,  and  occasion 
of  its  exercise  are  wholly  in  the  control  of  the  legislature, 
except  as  it  may  be  restrained  by  the  fundamental  law. 
Bachhr's  Appeal,  90  Pa.  St.  207 ;  S:van  t\  Williams,  2  Mich. 
427;  Wilkin  v.  Railroad  Co.,  16  Minn.  271  (Gil.  244); 
Secomhs  v.  Railroad  Co.,  23  Wall.  108  (23  L.  Ed.  67). 
The  autliority  must  be  expressly  given,  and  strictly  pursued. 
Creston  Watrr  Worhs  Co.  v.  McGraih,  89  Iowa,  502,  Lewis, 
Eminent  Domain,  and  cases  cited.  The  jurisdiction  is  lim- 
ited, and  can  only  be  exercised  in  the  manner  pointed  out 
by  statute.  California  Pac.  R.  Co.  v.  Central  Pac.  R.  Co., 
47  Cal.  549.  As  the  power  possessed  by  a  railway  company 
is  a  delegated  one,  the  legislature  may  impose  such  condi- 
tions on  its  exercise  as  it  sees  fit,  so  long  as  these  conditions 
are  not  in  violation  of  some  constitutional  limitation.  As  the 
proceeding  is  in  invitum,  it  is  generally  held  that  the  con- 
demning party  should  pay  the  costs  not  only  up  to  judg- 
ment, but  of  an  appeal  lawfully  taken  in  good  faith  by  the 
landowner,  even  though  such  appeal  be  unsuccessful.  San 
Diego  Land  &  Town  Co.  v.  NeaJe,  88  Cal.  50  (25  Pac.  Rep. 
977,  11  L.  R.  A.  604).    And  in  some  jurisdictions  it  is  held 
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that  the  costs  of  the  appeal  should  be  awarded  the  land- 
owner if  the  jury  find  in  his  favor  for  any  amount,  although 
the  same  is  less  than  that  fixed  by  the  commissioners.  New 
Haven  &  Northampton  Co.  v.  Inhabitants  of  Northampton, 
102  Mass.- 116;  Owsley  v.  Navigation  Co.,  1  Wash.  St.  491 
(20  Pac.  Rep.  782)  ;  In  re  New  York,  W.  S.  &  B.  By.  Co., 
94  N.  Y.  194.  The  matter  of  costs  is  regulated  in  this  state 
by  the  statute  under  consideration,  and  the  only  attack  made 
is  on  that  part  relating  to  attorney's  fees.  As  defendant 
contends  that  the  appeal  is  something  apart  from  the  con- 
demnation proceedings,  we  may  with  profit  quote  the  follow- 
ing from  the  decision  in  Be  New  York,  W.  S.  &  B.  By  Co., 
94  K  Y.  294:  "But  the  appeal  *  *  *  was  a  continu- 
ation of  the  proceedings  instituted  by  it  [the  railroad  com- 
pany] to  ascertain  the  compensation  payable  to  the  land- 
owners, and  to  acquire  their  land  against  their  will.  In 
such  a  case  to  compel  the  landowners  to  pay  any  part  of  the 
expenses  incurred  by  the  company  for  the  purpose  of  as- 
certaining the  compensation,  which  proceedings  were  an  in- 
dispensable condition  of  its  right  to  take  the  land,  would 
conflict  with  the  constitutional  right  of  the  landowners  to 
just  compensation.  *  *  *  There  is  no  warrant  in  the  stat- 
ute for  allowing  such  costs,  and,  if  there  were,  it  would  be  a 
violation  of  the  constitutional  right  of  the  landowner."  Just 
compensation  is  what  the  statute  aims  at,  and  we  see  nothing 
invalid  in  a  provision  requiring  the  payment  of  an  attor- 
ney's fee  to  plaintiff's  attorney  in  the  event  he  is  successful. 
The  object  of  the  law  is  to  make  the  landowner  whole,  and  to 
reimburse  him  for  any  expenses  he  may  be  to  in  the  pro- 
ceedings resulting  in  the  taking  of  his  land  for  public  use. 
The  railway  company  in  taking  is  not  exercising  a  common- 
law  or  natural  right,  but  a  mere  privilege  conferred  by  the 
legislature  as  a  representative  of  the  sovereign  power.  It 
need  not  avail  itself  of  the  privilege  unless  it  wishes,  but, 
if  it  does  do  so,  it  should  be  held  bound  by  air  valid  condi- 
tions imposed  upon  the  exercise  of  the  power.     Surely,  the 
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legislature  may  impose  conditions  on  its  grant  of  power, — 
whether  precedent  or  subsequent  is  immaterial,  as  we  view 
it, — for,  as  said  in  the  New  York  case  they  "are  imposed 
in  a  proceeding  to  ascertain  the  compensation  to  be  paid 
the  landowner."  Counsel  fees,  under  statutory  authority, 
were  allowed  in  the  following  cases:  Boston  &  A.  R,  Co.  v. 
Inhabitants  of  Charlton,  161  Mass,  32  (36  N.  E.  Rep.  688)  : 
Gibbons  v.  Railway  Co.,  40  Mo.  App.  146 ;  Taylor  v.  Rail- 
.way  Co.,  83  Wis.  645  (53  K  W.  Rep.  855).  Some  of  the 
cases  have  gone  so  far  as  to  hold  that  any  law  which  casts 
the  burden  of  the  expense  of  the  proceedings  on  the  land- 
owner is  unconstitutional  and  void.  See  In  Re  New  York, 
W.  S.  &  B.  Ry.  Co.,  94  N.  Y.  294 ;  Toledo  A.  A.  d-  8.  T. 
Co.  V.  Dunlap,A7  Mich.  456  (11  N.  W.  Rep.  271) ;  Raih 
road  Co.  v.  Gross,  31  Hun,  83;  Schuyllcil  Navigation  Co. 
V.  Kittera,  2  Rawle,  438;  Johnson  v.  Sutliff,  17  Neb. 
423  (23  N.  W.  Rep.  9).  We  do  not  go  to  this  extent,  for 
it  is  not  necessary  to  the  determination  of  the  case.  In 
Frankel  v.  Railway  Co.,  70  Iowa,  427,  we  said  however: 
"The  costs  are  a  part  of  the  purchase  price,  as  it  were,  of 
these  lands,  being  added  in  the  damages ;  both  together  con- 
stituting the  price  thereof,  which  the  company  was  required 
to  pay.  The  law  assumes  the  costs  as  part  of  the  debt  of  that 
company  for  the  lands.''  If  the  costs  are  a  part  of  the  pur- 
chase price  or  damages,  the  attorney's  fees  are  also:  and, 
if  a  part  of  the  purchase  price,  the  statute  imposing  them  is 
not  invalid. 

Returning  to  the  Ellis  Case,  on  which  defendant  relies, 
we  find  that  the  attornev's  fees  involved  in  that  case  were 
imposed  as  a  penalty  for  failure  to  pay  certain  debts;  and 
it  was  said  in  that  case:  "But  a  mere  statute  to  compel 
Ihe  pajTuent  of  indebtedness  does  not  come  within  the  scope 
of  police  regulations.  The  hazardous  business  of  railroad- 
ing carries  with  it  no  special  necessity  for  the  prompt  pay- 
Tnent  of  debts.  That  is  a  duty  resting  upon  all  debtors; 
and  while  in  certain  cases  there  may  be  a  peculiar  obligation, 
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which  may  be  enforced  by  penalties,  yet  nothing  of  that 
kind  springs  frcra  the  mere  work  of  railroad  transportation.'' 
In  the  Atchison  Case,  supra,  it  is  said:  "^When  the  legis- 
lature imposes  on  railroad  corporations  a  double  liability 
for  stock  killed  by  passing  trains,  it  says,  in  effect,  that,  if 
suit  be  brought  against  a  railroad  company  for  stock  killed 
by  one  of  its  trains,  it  must  enter  into  court  under  condi- 
tions different  from  those  resting  on  ordinary  suitors.  *  * 
*  Yet  this  court  has  unanimously  said  that  this  differentia- 
tion of  liability — this  inequality  of  rights  in  the  courts — 
is  of  no  significance  upon  the  question  of  constitutionality.'' 
This  is  the  pivotal  point  in  the  case,  and  it  is  more  strongly 
emphasized  in  St,  Louis  I.  M.  &  S.  Co,  v.  Paul,  173,  U.  S. 
403  (19  Sup.  Ct.  Rep.  419,  43  L.  Ed.  746),  wherein  it  is 
said,  quoting  from  the  Ellis  Case :  "The  statute  arbitrarily 
singles  out  one  class  of  debtors,  and  punishes  it  for  fail- 
ure to  perform  certain  duties, — duties  which  are  equally 
obligatory  upon  all  debtors;  a  punishment  not  visited  by 
reason  of  the  failure  to  comply  with  proper  police  regula- 
tion, or  for  the  protection  of  the  laboring  classes,  or  to  pre- 
vent litigation  about  trifling  matters,  or  in  consequence  of 
any  special  corporate  privilege  bestowed  by  the  state,"  It 
is  important  to  note  the  italicized  portion  of  this  quotation. 
But  it  is  said  that  the  statute  is  unconstitutional  because  it 
does  not  impose  the  duty  of  paying  attorney's  fees  on  all 
corporations  exercising  the  powers  of  eminent  domain.  We 
need  not  determine  the  question  of  fact  on  which  this  prop- 
osition rests,  although  we  are  inclined  to  doubt  the  state- 
ment in  the  broad  form  in  which  it  is  made.  It  is  sufficient 
to  say  that  the  statute  imposes  the  duty  on  all  railway  cor- 
porations which  seek  to  avail  themselves  of  the  benefits 
of  the  act.  The  privilege  is  conferred  on  a  class  on  condi- 
tions which  apply  to  all  of  that  class,  and  it  is  not  obnoxious 
to  either  the  state  or  federal  constitution.  As  said  in  the 
Atchison  Case:  "Class  legislation  discriminating  against 
some  and  favoring  others  is  prohibited,  but  legislation  which 
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is  carrying  out  a  public  purpose  is  limited  in  its  application, 
and  if,  within  the  sphere  of  its  operation,  it  affects  all  per- 
sons similarly  situated,  it  is  not  within  the  amendment.'^ 
See,  also,  Iowa  7?.  Land  Co.  v.  Soper^  39  Iowa,  112;  Barhier 
V,  Connoly,  113  U.  S.  27  (5  Sup.  Ct.  Rep.  357,  28  L.  Ed. 
023)  ;  Dcppe  v.  Railroad  Co,,  36  Iowa,  52 ;  St,  Louis  L  M, 
&  8,  R.  Co,  V,  Paul,  173  U.  S.  404  (19  Sup.  Ct.  Rep.  419, 
43  L.  Ed.  74G).  Classification  is  certainly  permissible  in 
granting  the  power  of  eminent  domain,  and  it  goes  without 
saying  that  the  mere  fact  of  inequality  in  no  manner  deter- 
mines the  matter  of  constitutionality.  A  law  which  is  con- 
fined in  its  operation  to  a  particular  class  is  not  void  as  un- 
equal class  legislation  if  the  differentiation  is  based  on  some 
reason  of  public  policy,  and  applies  to  and  embraces  all  per- 
sons alike  imder  similar  circumstances.  The  legislature  may, 
in  its  discretion,  classify  persons,  corporations  and  asso- 
ciations, and  impose  on  them  as  a  class  duties  and  liabilities, 
or  confer  upon  them  privileges  not  conferred  on  the  whole 
people  of  the  state.  This  is,  of  course,  subject  to  the  su- 
preme condition  that  the  classification  shall  not  be  arbitrary. 
This  right  of  classification  is  not  limited  to  matters  con- 
nected with  the  police  power,  but  may  be  exercised  in  all 
cases  where  public  interests  and  the  due.  administration  of 
justice  requires.  McAunich  v.  Railroad  Co.,  20  Iowa,  338; 
Jones  r.  Railroad  Co.,  16  Iowa,  0;  Machie  v.  Railroad  Co., 
54  Iowa,  540;  Minneapolis  &  St.  L.  R.  Co.  v.  Beckwith, 
129  r.  S.  26  (9  Sup.  Ct  Rep.  207,  32  L.  Ed.  585)  ;  Mis- 
souri  Pac.  R.  Co.  v.  Mackey,  127  U.  S.  205  (8  Sup.  Ct. 
Rep.  1161,  32  L.  Ed.  107)  ;  St.  Louis  &  S.  F.  R.  Co.  v. 

Mathews,  165  U.  S.  1  (17  Sup.  Ct.  Rep.  243,  41 
2  L.  Ed.  611) ;  and  Farmers  &  M.  Ins.  Co.  v.  Dahney, 

—  Neb.  —  (86  X.  W.  Rep.  1070),  and  cases  cited. 
Special  privileges  were  conferred  on  defendant  in  this  case 
not  granted  to  other  persons  or  associations,  and,  if  the  rule 
be  as  broad  as  contendeJ  for  by  appellee,  these  privileges  arc 
void,  because  defendant  is  granted  certain  prerogatives  not 
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given  to  others.  The  ready  answer  to  all  this  is  that  all  cor- 
porations coming  within  the  purview  of  the  act  are  given 
like  privileges.  Given  equal  privileges,  they  may  not  com- 
plain of  the  burdens  imposed,  provided  they  are  imposed 
on  all  entitled  to  use  the  privilege.  The  act  is  not,  in  our 
judgment,  vulnerable  to  any  of  the  limitations  of  either  the 

state  or  federal  constitutions.     But,  if  it  were,  we 
3  are  not  prepared  to  hold  that  defendant  may  take 

advantage  of  its  invalidity.  In  Dow  v.  Electric  Co,, 
68  X.  H.  59  (31  Atl.  Eep.  22),  the  supreme  court  of  Xew 
Hampshire  said:  "When  a  legislative  grant  of  authority 
to  exercise  the  power  of  eminent  domain  contains  a  condition 
that  the  grantee  shall  pay  more  than  the  value  of  the  prop- 
erty taken  under  the  power,  the  grantee  accepting  the  grant 
and  exercising  the  power  cannot  question  the  constitution- 
ality of  the  condition.  The  defendants  were  authorized 
to  flow  plaintiff's  land  upon  the  condition,  among  others, 
that  they  pay  the  damage  thereby  done  to  him,  and  50  per 
cent,  in  addition.  ■»«•**  The  statute  is  permissive.  It 
confers  a  privilege  which  the  defendants  were  at  liberty  to 
exercise  or  not,  as  they  saw  fit.  By  their  exercise  of  the 
power  conferred,  flowing  the  plaintiff's  land,  and  applying 
for  assessment  and  damages,  they  are  precluded  from  de- 
nying the  validity  of  the  condition.  The  question  of  its  con- 
stitutionality under  either  the  federal  or  state  constitution 
is  not  open  to  them.  Pitkin  v.  City  of  Springfield,  112 
Mass.  509;  Deverson  v.  Railroad  Co,,  58  N.  H.  129,  and 
cases  cited;  Dcdge  v,  Stickney,  61  X.  H.  607;  People  v, 
Murray,  5  Hill,  468.  The  defendants'  objection  that  the 
statute  is  in  conflict  with  both  constitutions  or  either  of  them 
is  overruled."  This  case  was  afterwards  appealed  to  the 
supreme  court  of  the  United  States,  and  that  tribunal  said : 
^'We  agree  with  the  supreme  court  of  New  Hampshire  in 
thinking  that  the  plaintiff  in  error,  by  availing  itself  of  the 
power  conferred  by  the  statute,  and  joining  in  a  trial  fo> 
the  assessment  of  damages,  is  precluded  from  denying  the 
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validity  of  that  provision  which  prescribes  that  50  per  cent, 
shall  be  added  to  the  amount  of  the  verdict.  The  act  confers 
a  privilege  which  the  plaintiff  in  error  was  at  liberty  to  ex- 
ercise or  not,  as  it  saw  fit."  See  166  U.  S.  489  (17  Sup. 
Ct.  Rep.  645,  41  L.  Ed.  1088).  This  appears  to  us  to  be 
sound  doctrine,  and,  if  followed,  is  sufficient  to  demand  a 
reversal  of  the  case.  Much  more  might  be  said  in  support 
of  the  conclusions  reached,  but  this  opinion  has  already  out- 
grown proper  limits. 

The  order  denying  attorney's  fees  is  reversed,  and  the 
cause  is  remanded  f o#  further  proceedings  in  harmony  with 
this  opinion. — ^Reversed. 


Farmers  Loan  &  Trust  Company,    Appellant,    v.    The 
uTm  Town  of  Fonda,  Iowa,  and  The  Town  Council  of 

135  mi  Said  Town,  Sitting  as  a  Board  of  Review. 

114  ^. 
129    fi90|    ' 

Taxation:  taxation  districts:  Assets  of  branch  Mnk.  Under 
Code,  section  1317,  providing  that  the  personalty,  moneys  and 
credits  connected  with  or  growing  out  of  all  business  transacted 

1  directly  or  indirectly  by  or  through  the  servants,  employes, 
or  agents  of  any  bank  having  an  officer  or  agency  for  the  trans- 
action of  business  in  more  than  one  assessment  district  where 
said  business  is  done,  notes  taken  by  a  branch  bank  in  the  or- 
dinary course  of  business,  and  which  were  held  as  part  of  the 
assets,  are  taxable  in  the  district  where  such  bank  is  located* 
though  they  have  been  transferred  and  credited  by  the  parent 
institution  to  another  branch  bank. 

Review  in  district  cx)urt.  Under  Code,  section  1373,  providing  that 
any  person  aggrieved  by  a  tax  assessment  may  make  complaint 

2  thereof  to  the  board  of  review,  from  which  appeals  may  be 
taken  with  reference  to  such  complaints  to  the  district  court, 
such  court  is  authorized  to  determine  only  the  correctness  of 
the  assessment  with  reference  to  the  complaints  made,  and 
hence  cannot  increase  the  appellant's  assessment. 

Failxjbe  to  make  timely  retubn:  Penalties,  Under  Code,  section 
1357,  providing  that  if  any  person  or  corporation  shall  refuse 
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to  furnish  the  verified  statement  required,  or  to  list  his  prop- 
3  erty  for  taxation,  the  assessor  shall  proceed  to  list  and  assess 
such  property,  and  shall  add  to  the  taxable  valuation  100  per  cent, 
thereof,  the  penalty  for  the  failure  and  refusal  of  the  proper 
officer  of  a  branch  bank  to  make  return  to  the  assessor  before 
his  books  are  closed  and  placed  before  the  board  of  review* 
cannot  be  avoided  by  making  return  thereafter. 

Appeal    from    Pocahontas    District    Court, — Hon.  F.   H. 

Helsell,  Judge. 

Friday^  October  18,  1901. 

The  proceeding  in  the  lower  court  was  an  appeal  from 
the  action  of  the  board  of  review  of  the  town  of  Fonda  in 
fixing  an  assessment  for  taxes  against  appellant  for  the 
year  1898.  The  lower  court  increased  plaintiff's  assessment, 
and  plaintiff  appeals. — Modified. 

M,  J.  Sxveeley  and  Lot  Thomas  for  appellant. 
Healy  &  Healy  for  appellees. 

McClain,  J. — Plaintiff  is  engaged  in  doing  a  banking 
business,  loaning  money  and  dealing  in  real  estate,  and  its 
principal  place  of  business  is  Sioux  City.     As  a  part  of  its 
business  it  conducts  branch  banks  at  Fonda  and  other 
1  places  in  the  state.    Prior  to  the  adoption  of  the  pres- 

ent Code  it  was  taxed  at  its  principal  place  of  bus- 
iness, on  its  entire  business,  whether  conducted  there  or  at 
its  various  branches,  and  its  branches  were  not  taxed  in  the 
localities  where  they  were  situated.  After  the  adoption 
of  the  present  Code,  however,  the  authorities  of  the  town 
of  Fonda,  relying  on  the  provisions  of  section  1317,  assessed 
plaintiff  for  taxation  on  the  basis  of  a  private  banker,  with 
reference  to  the  moneys  and  credits,  less  deposits  and  debts 
owing' by  such  branch,  as  authorized  by  Code,  section  1321, 
providing  for  the  taxation  of  private  bankers;  and  on  ac- 
count of  the  alleged  refusal  of  the  agent  in  charge  to  make 
any  return  to  the  assessor  on  account  of  the  branch  bank  the 
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board  of  review  added  100  per  cent,  to  the  assessable  value 
-of  its  property,  as  provided  by  Code,  section  1357.  Appel- 
lant contends  that  the  action  of  the  board  of  review  in  fixing 
the  value  of  the  money  and  credits  of  the  branch  at  Fonda, 
after  deducting  therefrom  the  amount  of  deposits  and  debts 
which  it  owed,  was  erroneous,  claiming  that  on  the  first 
day  of  January,  1898,  its  deposits  exceeded  the  amount  of  the 
notes  held  by  it  for  money  loaned  and  other  credits.  It  appears, 
however,  from  the  evidence,  that  in  the  latter  part  of  De- 
cember, 1897,  nearly  $50,000  of  notes  which  had  been  taken 
in  the  usual  course  of  business  by  the  branch  at  Fonda,  and 
which  had  been  held  by  it  as  a  part  of  its  assets,  were,  by 
the  action  of  the  president  of  the  parent  institution  at  Sioux 
City,  transferred  to  another  bank,  of  which  ho  was  also 
president,  and  subsequently  again  transferred  to  the  Remsen 
branch  of  the  plaintiff  bank,  with  the  view  of  increasing 
the  money  and  credits  of  the  Remsen  branch,  where  the  de- 
posits already  exceed  the  total  of  moneys  and  credits.  We 
do  not  think  that  appellant  could  by  any  such  transaction 
affect  the  liability  to  taxation  of  the  Fonda  branch.  The 
statutory  provision  is  that  "The  personalty,  moneys  and 
credits  connected  with  or  growing  out  of  all  business  trans- 
acted directly  or  indirectly  by  or  through  the  servants,  em- 
ployes or  agents  of  any  person,  firm  or  corporation  engaged 
in  the  banking  business,  having  an  oflSce  or  agency  in  more 
than  one  assessment  district  for  the  transaction  of  business, 
shall  be  taxable  as  provided  in  this  chapter  for  the  taxing 
of  private  banks  and  bankers,  in  the  assessment  district 
where  said  branch  business  is  done."  Code,  section  1317. 
The  only  result  of  the  transferring  of  these  notes  was  to 
leave  the  Fonda  branch  with  a  larger  credit  on  the  books 
of  the  parent  institution,  corresponding  to  the  value  of  the 
notes  thus  transferred.  The  amount  of  its  total  credits,  count- 
ing notes  as  credits,  was  substantially  the  same  after  the 
first  of  January  as  it  was  before  the  transfer  of 
these    notes.       Appellant    contends    that    the    credit    in 
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favor  of  the  Fonda  branch  on  the  books  of  the  parent  insti- 
tution was  a  mere  matter  of  bookkeeping,  and  should  not 
have  been  taken  into  account  in  determining  the  moneys 
and  credits  of  the  Fonda  branch,  but  it  was  made  up  of 
the  proceeds  of  the  business  at  Fonda,  and  was  clearly  a 
credit  growing  out  of  the  business  transacted  by  the  Fonda 
branch,  within  the  language  of  the  statute.  The  same  may  be 
fiaid  of  the  portion  of  appellant's  deposits  in  a  Chicago  bank, 
which,  as  shown  by  the  books  of  the  appellant,  was  the  re- 
sult of  the  deposits  from  the  business  done  at  Fonda.  The 
statute  evidently  contemplates  the  assessment  of  a  branch 
bank  with  reference  to  the  capital  which  the  parent  insti- 
tution invests  and  uses  in  running  such  bank,  and  such  other 
moneys  and  credits  as  the  branch  may  have  accumulated  in 
its  business. 

Whatever  may  be  the  form  of  the  assets  of  the  branch, 
they  are  subject  to  taxation  as  the  property  of  a  private 
banker  would  be.  The  notes  which  were  held  by  the  Fonda 
bank  in  the  latter  part  of  December,  1807,  and  were  trans- 
ferred to  another  bank  before  the  first  of  January,  1898, 
represented  credits  growing  out  of  the  business  transacted 
by  the  branch  bank.  The  assets  of  the  branch  were  not  sub- 
stantially lessened  by  this  transaction,  and  we  cannot  see 
why  it  should  not  be  assessed  on  the  basis  of  the  ownership 
of  assets  of  corresponding  value.  The  evidence  clearly 
shows,  therefore,  that  the  assessment  of  the  Fonda  branch 
by  the  board  of  review  on  the  basis  of  $40,000  valuation  was 
not  excessive,  but  the  trial  court  foimd  that  the  true  valu- 
ation should  have  been  $51,351.07,  and  fixed  the  taxable  valu- 
ation on  that  basis,  thereby  increasing  the  taxable  valuation, 
without  regard  to  the  penalty,  by  $2,824.76.  This  we  think 
the  trial  court  had  no  right  to  do.     The  matter  was  brought 

into  court  by  complaint  of  appellant  against  the  assess-  / 
2  ment  of  the  board  of  review.     When  the  trial  court 

ascertained  that  this  complaint    was    unfounded,  it 
had  nothing  to  do  but  to  aflSrm  the  assessment.     Xo  provi- 
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1  sion  is  made  for  an  appeal  by  the  taxing  authorities,  and  no 
such  appeal  was  attempted.     It  must  be  borne  in  mind  that 

I  the  court,  in  determining  this  appeal,  is  still  a  court,  and 

inot  an  assessor  or  taxing  board.  Frostv.Board,114:  Iowa,  103. 
It  was  well  settled  under  the  statutory  provisions  in  force 
prior  to  the  present  Code,  that  on  such  an  appeal  the  court 
would  not  increase  the  assessment  of  the  complaining  tax- 
payer. Des  Moines  Water  Co/ a  Appeal,  48  Iowa,  324 ;  Ger- 
manrAmerican  Sav,  Bank  v.  City  of  Burlington,  54  Iowa, 
609.  And  see  Brown  v.  Town  of  Orand  Junction,  75  Iowa, 
488.  There  is  nothing  in  the  language  of  Code,  section 
1373,  to  indicate  the  intention  on  the  part  of  the  legislature 
to  authorize  the  court  to  perform  any  other  function  than 
that  of  determining  the  correctness  of  the  assessment,  with 
reference  to  the  complaints  thereof  made  by  the  appealing 

^  "^ax^ayer. 

Appellant  complains  of  the  addition  of  100  per  cent,  to 
the  taxable  value  of  the  property  of  the  Fonda  branch  by 
way  of  penalty  for  refusal  to  make  returns  as  required  by 
Code,    section    1357.         But  it    appears    that    the 
3  proper     oiEcer     of    the     Fonda     branch     was     re- 

quested and  given  opportunity  to  make  the 
returns  provided  for  by  law  before  the  asses- 
sor's book  were  closed  and  refused  to  do  so.  This  failure 
could  not  be  remedied  by  making  return  to  the  assessor  after 
the  books  were  closed  and  placed  before  the  board  of  review. 
The  penalty  was  therefore  incurred,  and  properly  imposed 
on  the  assessment  made  by  the  board  of  review. — Modified 

AND  AFFIRMED. 


William  Parks  v.  A.  E.  Xorton  ei  al..  Appellants. 

Judgments  of  Justice:    action  t'pon.    An  action  on  a  Judgment  of  a 

2    Justice  of  the  peace  may  be  commenced  at  any  time  after  eight 

years  from  its  entry,  and  within  the  next  ten  years  thereafter. 
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Validity:     Signature  not  essential.    The  judgment  of  a  justice  of 
1    the  peace  is  not  invalid  because  not  signed  by  the  justice. 

Appeal  from  Franklin  District  Court. — Hon.  J.  R.  Whit- 

AKEE,  Judge. 

Friday^  October  18,  1901. 

Action  begun  in  July,  1899,  on  three  judgments 
entered  by  a  justice  of  the  peace  of  Franklin  county  in 
1882.  The  defense  was  a  general  denial  and  plea  of  the 
statute  of  limitations.  Judgment  was  entered  as  prayed, 
and  defendants  appeal. — Affirmed, 

E.  P,  Andrews  and  Taylor  &  Evans  for  appellants. 

John  M.  Hemingway  for  appellee. 

Ladd^  J. — The  judgments  appear  to  have  been  reg- 
ularly entered,  though  one  of  them  was  not  signed  by  the 
justice.  Xo  statute  of  this  state  so  requires.  Nor  was  this 
essential  at  the  common  law.  What  is  referred  to  in 
1  the  books  as  signing  was    merely  the  allowance  or 

permission  to  a  party  by  the  officer  rendering  a  de- 
cision to  have  judgment  entered  in  his  favor  when  entitled 
thereto.  French  v.  Pease,  10  Kan.  51 ;  Eastman  v.  Harteau, 
12  Wis.  267.  The  judgment  held  valid  in  Church  v.  Cross- 
man,  41  Iowa,  373,  was  not  signed,  though  the  point  does 
not  appear  to  have  been  made.  In  G^mn  v.  Tackett,  67  Ga. 
725,  where  the  justice  had  merely  signed  his  initials,  the 
judgment  was  sustained.  See,  also,  Clapp  v,  Hawley,  97 
K  Y.  610,  and  Hollister  v.  Giddings,  24  Mich.  501.  The 
better  practice  demands  the  identification  of  judgments  of 
courts  not  of  record  by  the  signature  of  the  officer  rendering 
them,  but  this  cannot  be  regarded  as  essential  to  their  valid- 
ity. 

ll.  It  will  be  observed  that  17  years  had  elapsed  after 
the   rendition   of  these  judgments   before  the   action  was 
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begun.     While  some  members  of  the  court  are  not  content 
with  the  decision  of  Weiser  v.  McDowell,  93  Iowa, 
2  772,  all  think  this  case  ruled  by  that.     Under  the 

construction  of  the  statute  there  given,  suit  might 
not  have  begun  wuthin  8  years  after  the  entry,  and  might 
have  been  maintained  at  any  time  within  10  years  there- 
after. Attention  is  directed  in  argument  to  section  3569^ 
Code  1873,  providing  that  "executions  for  the  enforcement 
of  judgments  in  justice  court  may  be  issued  at  any  time 
within  ten  years  from  the  entry,"  and  it  is  insisted  that  this 
must  be  the  period  of  limitation,  since  under  section  3025 
"executions  may  be  issued  at  any  time  before  the  judgment  is 
barred  by  the  statute  of  limitations."  It  is  apparent  that, 
as  the  latter  statute  is  general  in  terms,  the  former,  being 
specific,  must  under  recognized  rules  of  interpretation,  be 
regarded  as  controlling.  Under  section  3129,  the  provisions 
of  the  chapter  containing  section  3025  "are  intended  to  em- 
brace proceedings  in  justice  courts  so  far  ^s  they  are  appli- 
cable"  only;  and,  in  view  of  the  express  limitations  of  sec- 
tion 3569,  it  ought  not  to  be  held  to  apply.  In  any  event, 
the  matter  of  issuing  execution  on  a  judgment  is  quite  an- 
other thing  from  bringing  suit  thereon;  and,  unless  we  arc 
prepared  to  overrule  Weiser  v,  McDowell,  it  must  be  held 
that  the  causes  of  action  on  these  judgments  of  the  justice  of 
peace  was  not  barred  until  18  vears  after  their  entry.  The 
effect,  if  any,  wrought  by  the  change  in  the  law  is  not  ar- 
gued. But  see  Casady  v.  Grimmehnan,  108  Iowa,  695. — 
Affirmed. 


Thomas  Mulviiiill  v.  T.  O.  Thompson^  Appellant,  axi> 

Patrick  Ford. 

Diversion  of  Surface  Water:    separate  trial  of  defendants.     That 

^    1    the  pleadings  show  no  Joint  purpose  of  defendants  or  act  don& 

by  them  whereby  surface  water  was  diverted  from  its  natural 
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course,  overflowing  plaintiff's  land,  docs  not  cuthorizo  a  mo- 
tion  for  a  separate  trial. 

Instructions.  An  instruction  that  "the  owner  of  lands,  who  car- 
ries water  from  his  own  land,  by  ditches  or  drains  along  the 
public  highway,  to  cast  it  on  his  neighbor's  land,  is  liable  for 
ensuing  damages,"  is  not  faulty  for  failure  to  set  out  that  the 
t  water  must  be  such  as  would  not  otherwise  have  flowed  sub- 
stantially in  this  manner  on  the  land,  where  this  qualification 
appears  in  the  same  instruction  under  a  general  statement  of 
an  owner's  liability  for  wrongfully  changing  natural  drainage 
courses  of  surface  water. 

Liability  of  persons  working  out  tax  on  highway.  A  person  re- 
quired to  work  on  the  highway  under  Code,  section  1550,  et 
€€Q.,  and  working  under  the  road  supervisor,  is  not  liable,  in 
3  the  absence  of  trerpass,  for  an  injury  to  plaintiffs  land  occa- 
sioned by  surface  water  improperly  deflected  from  its  natural 
channel  by  reason  of  highway  improvement  which  he  has  made. 

Appeal  from  Story  District  Court. — Hon.  B.  P.  Birdsall^ 

Judge. 

Friday^  October  18,  190ll 

The  petition,  after  reciting  the  ownership  of  certain 
land  by  plaintiff,  charges  that  defendant  Thompson  wrong- 
fully dug  a  ditch  in  the  highway  about  one-half  mile  in 
length,  which  carried  the  water  from  the  highway  and  from 
defendant  Thompson's  land,  which  bordered  said  highway 
on  the  south  at  this  place,  and  that  the  two  defendants,  act- 
ing  together,  then  extended  the  ditch  further,  and  caused  it 
to  cast  the  water  therein  upon  the  land  of  plaintiff,  to  his 
damage;  that  the  water  so  collected  was  diverted  from  its 
natural  course,  and  thrown  upon  plaintiff's  land  in  a  differ- 
ent manner  and  greater  volume  than  if  left  to  its  natural 
flow.  Defendant  Ford,  in  connection  with  his  answer,  which 
in  addition  to  a  general  denial,  alleges  that  the  ditch  com- 
plained of  was  dug  by  Thompson  and  the  "commissionrr  of 
highways,"  also  files  a  cross-petition  against  Thompson.  Xo 
questions  in  connection  with  these  matters  are  presented 
here,  for  judgment  went  in  favor  of  Ford  in  the  trial  court. 
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Thompson  alleges  in  his  answer  that  all  work  done  by  him 
on  said  ditch  was  under  the  direction  of  the  road  supervisor, 
and  he  denies  that  the  natural  flow^  of  water  was  altered, 
or  its  volume  increased.  There  was  a  trial  to  jury,  verdict 
and  judgment  against  Thompson,  and  he  appeals. — Reversed. 

D,  J,  Vinje  for  appellant. 

Funson  &  Burt  for  appellee. 

Waterman,  J. — Defendant  Thompson  filed  a  motion 
asking  for  separate  trial  on  the  ground  that  the  pleadings 
show  there  was  no  joint  purpose  on  the  part  of  the  defend- 
ants, or  act  done  by  them.    If  on  the  face  of  the  plead- 
1  ings  it  appears  there  is  a   misjoinder    of   causes   of 

action,  a  motion  to  strike  would  be  proper.  Code, 
section  3547.  If  the  misjoinder  is  both  of  causes  of  action 
and  parties,  the  defect  may  be  taken  advantage  of  by  answer 
and  motion  in  arrest  {Mendenhall  v.  Wilson,  54  Iowa,  590), 

« 

and  also  by  demurrer,  where  the  facts  appear  in  the  peti- 
tion {Cogswell  v.  Murphy,  46  Iowa,  44).  We  are  cited  to 
no  authority,  and  know  of  none,  that  authorizes  a 
motion  for  a  separate  trial.  A  motion  in  arrest  of  judgment 
was  filed  by  appellant  in  which  error  was  claimed  in  the 
overruling  of  his  motion  for  a  separate  trial,  and  also  com- 
pelling him  ^^to  try  the  issue  contained  in  his  answer  as  co- 
defendant  with  Pat  Ford.  *  *  *"  The  first  ground 
is  untenable,  for  the  reasons  already  stated,  and  the  trial 
court  rightly  overruled  the  motion  on  the  other  ground  be- 
cause there  was  no  basis  for  it  in  the  answer. 

II.  Instruction  No.  3  given  the  jury  was  as  follows: 
'Where  the  owner  of  land  wrongfully  changes  the  natural 
drainage  course  or  channel  for  the  discharge  of  surface  water 

over  his  land  in  such  a  way  as  to  cast  it  upon  the 
2  adjoining    land    either    in    a    different    manner    or 

a    larger   volume    than    would    have    passed    upon 
such  land  in  a  natural  state,  to  the  injury  of  such  ad- 
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joining  land,  then  the  person  so  diverting  or  changing  the 
natural  water  course  or  drainage  channel  is  liable  for  the 
injury  occasioned  thereby  to  such  adjoining  proprietor.  So, 
likewise,  the  owner  of  lands  has  no  authority  to  carry  water 
from  his  own  land  along  the  public  highway  by  ditches, 
drains,  or  otherwise,  and  to  cast  it  upon  his  neighbor's  land. 
And,  if  he  does  so,  he  is  liable  for  any  damages  ensuing  from 
his  wrongful  act."  Appellant  challenges  the  correctness 
of  the  last  two  sentences  of  this  instruction.  It  is  true,  the 
qualification  is  not  here  set  out,  that  the  water  must  be  such 
as  would  not  otherwise  have  flowed  substantially  in  this  man- 
ner upon  the  land ;  but,  taking  the  whole  instruction  together, 
we  think  this  sufficiently  appears. 

III.  Instruction  Xo.  4  is  also  found  fault  with.  It 
is  in  these  words:  "It  is  provided  by  our  Code  that  a  road 
supervisor  shall  not  turn  the  natural  drainage  of  the  sur- 
face water,  to  the  injury  of  adjoining  owners,  but  it  shall 
be  the  duty  of  the  supervisor  to  use  strict  diligence  in  drain- 
ing the  surface  water  from  the  public  road  in  its  natural 
channel.  And  the  road  supervisor  has  no  authority  to  dele- 
gate to  another  the  power  to  do  that  which  the  law  strictly 
enjoins  him  from  doing  himself.  Therefore,  if  you  should 
find  from  the  evidence  that  the  defendants,  or  either  of  them, 
perpetrated  the  wrong  complained  of  by  authority  or  per- 
mission of  the  road  supervisor,  this  would  afford  no  excuse 

to  the  defendants,  or  either  of  them,  for  their  wrong- 
3  ful  acts.''  There  was  evidence  tending  to  show  that  the 

digging  of  this  ditch  was  done  by  defendant  Thomp- 
son, under  the  direction  of  the  road  supervisor,  in  attempt-; 
ing  to  improve  the  highway,  and  this  instruction  proceeds 
upon  the  theory  that  this  was  so.  According  to  the  evidence 
given  by  Thompson,  there  was  no  trespass  here,  for  there 
was  no  intentional  entry  upon  the  land  of  plaintiff.  Bouvier, 
Law  Dictionary,  title.  "Trespass."  The  injury  to  plaintiff 
was  the  result,  so  far  as  shown  by  Thompson's  testimony, 
Vol.  114  la— 47 
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of  an  improper  improvement  of  the  highway.  Section  1556 
of  the  Code  provides  that  "the  road  supervisor  shall  not  * 
*  *  turn  the  natural  drainage  of  the  surface  water  to  the 
injury  of  adjoining  owners.  *  *  *"  If  this  is  meant  to 
make  an  error  of  judgment  in  this  respect  a  trespass,  and 
to  fix  a  civil  liability  upon  all  those  who  take  part  in  the 
work,  then  the  able-bodied  male  residents  of  the  district, 
whom  the  supervisor  has  power  to  call  out  for  labor  on  the 
highways,  may  each  exercise  his  own  judgment  as  to  whether 
he  will  do  the  directed  work  or  not ;  and  this  liberty  would 
practically  nullify  sections  1550,  1551,  which  required  such 
persons  to  perform  the  service  mentioned.  The  judgment 
and  will  of  the  road  supervisor  must  control  in  doing  the 
work  upon  the  highway.  State  v.  Hunter,  68  Iowa,  447. 
Thompson,  if  working  under  the  road  supervisor,  had  no 
control  of  what  was  done.  Under  the  law  he  was  obliged  to 
perform  labor  on  the  highway,  and  do  the  work  under  the 
direction  of  the  road  supervisor.  He  was  placed  in  a  most 
tmfortunate  situation,  if  he  may  be  held  liable  in  damages 
for  doing  his  duty  as  a  citizen.  Of  course,  if  there  had  been 
a  trespass  here,  the  instruction  would  have  been  correct ;  but 
there  was  none,  under  the  theorv  of  this  instruction.  The 
instruction  was  erroneous  and  prejudicial. 

We  shall  not  discuss  the  facts.    They  were  for  the  jury. 

For  the  errors  mentioned,  the  judgmcDt  is  reversed. 


n»  Si  John  Byrnes  v.  The  American  Mutual  Fire  Insurance 

jj^-^  Company^  Appellant. 

m    666 

114    Tffll  Defaults:     affidavit  of  merits:      Held  insufficient.     An   affidavit 

^^     ^^  of  merits  in  support  of  a  motion  to  set  aside  a  judgment  by 

default  against  a  corporation  stated  that  the  affiant,  the  secre- 
tary of  the  defendant,  had  been  informed  by  an  attorney  that 
1    defendant  had  a  defense,  and  that  affiant  believed  that  he  had 
placed  the  papers  in  the  case  in  the  hands  of  the  attorney  with 
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the  view  to  making  the  defense,  but  found  that  they  had  been 
misplaced  in  his  office,  and  that  the  failure  to  make  a  defense 
was  due  to  such  mistake.  Held,  that  the  affidavit  disclosing 
merely  carelessness  and  inattention  to  duty  on  the  part  of  af- 
fiant, the  action  of  the  trial  court  in  denying  the  motion  would 
not  be  disturbed. 

Mutual  Insurance  Company:  ttnauthorizeo  absolute  policy:  Ab- 
solute money  judgment.  Though  the  by-laws  of  a  mutual  fire 
insurance  company  provide  that  the  funds  for  the  payment  of 
losses  shall  consist  solely  of  moneys  raised  Hoy  assessments, 

2  the  policy  issued  by  the  company  or  association  being  an  abso^ 
lute  promise  to  pay  a  certain  sum  in  case  of  loss,  it  is  proper 
that  a  Judgment  against  it  should  be  entered  as  an  absolute 
money  Judgment. 

\ 
Appeal  from  Howard  District  Court, — Hon.  A.  N.  Hobson, 

Judge. 

Saturday,  October  19,  1901. 

Action  at  law  upon  a  policy  of  fire  insurance.  Judg- 
ment was  rendered  against  defendant  by  default  for  the  sum 
of  $2,000,  with  interests  and  costs.  From  an  adverse  ruling 
on  an  application  to  set  aside  such  default  and  judgment^ 
defendant  appeals. — Affirmed. 

McVey  &  McVey  for  appellant. 

John  McCook  for  appellee. 

Waterman,  J. — ^We  prefer  to  consider  the  merits  of  the 
issue  presented,  and  the  conclusions  we  reach  render  it 
tinnecessary  to  notice  a  number  of  questions  raised  by  appel- 
lee which  relate  to  the  sufficiency  of  the  record  and  to  de- 
fendant's standing  in  this  court  on  appeal.  This  action  wa^ 
brought  for  the  October  term,  1899,  of  the  district  court, 
the  original  notice  having  been  served  in  the  month  of  July, 
and  the  petition  filed  in  the  month  of  August  preceding. 
Default  was  entered  on  the  tenth  day  of  October,  1899.  On 
the  nineteenth  day  of  the  same  month  defendant  filed  its 
motion  to  set  aside  such  default,  supported  by  affidavits  of 
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merits,  and  accompanied  by  an  answer  which  set  forth  a 
defense.  The  showing  of  excuse  is  made  by  the  secretary  of 
defendant  company,  and,  after  stating  that  upon  examina- 
tion of  the  facta  affiant  believed  defendant  had  a  complete 

defense  to  the  action,  proceeds  as  follows:     "I  fur- 
1  ther  state  that  I  have  had  two  or  three  interviews 

with  A.  H.  McVey,  Esq.,  an  attorney  at  law,  of  Des 
Uoines,  Iowa,  concerning  said  cause,  and  the  nature  of  said 
defense ;  that  one  of  said  interviews  was  before  said  suit  was 
brought,  and  one  or  two  afterwards ;  that  I  outlined  to  him, 
in  a  general  way,  all  the  facts  which  I  had  ascertained  in 
connection  with  said  cause,  and  I  was  advised  by  him  that 
the  same  presented  a  defense  to  plaintiff's  claim.  I  further 
state  that  I  am  absent  from  the  office  a  great  deal  in  connec- 
tion with  the  defendant's  business,'  and  that  I  believed  and 
thought  I  had  placed  the  papers,  proofs,  and  original  notice 
in  the  hands  of  A.  H.  McVey,  with  a  view  to  making  a 
defense  in  said  cause,  but  found  that  said  papers  had  been 
misplaced  in  the  office,  and  instead  of  being,  as  I  supposed, 
in  the  hands  of  A.  H.  McVey,  they  were  in  fact  misplaced 
in  said  office,  and  I  was  thus  misled  in  supposing  that  the 
papers  were  in  the  hands  of  the  said  attorney  with  a  view 
to  making  a  defense  in  said  cause ;  that  there  was  no  purpose 
or  object  on  the  part  of  myself  or  said  company  to  delay 
making  an  answer  in  said  cause,  or  to  delay  the  trial  of  said 
cause  in  any  way,  but  that  failure  to  make  a  defense  and  file 
an  answer  on  the  second  day  of  the  October  term  of  this 
<;ourt  was  on  account  of  unavoidable  mistake  and  the  mis- 
placing of  the  papers,  and  the  misapprehension  upon  my 
part  as  to  what  in  fact  had  been  done."  About  all  that  is 
disclosed  here  is  a  matter  of  carelessness  and  inattention  to 
duty  on  the  part  of  this  officer.  This  affords  no  ground 
for  interfering  with  the  action  of  the  trial  court.  Sioux 
City  Vinegar  M.  Co.  v.  Boddy,  108  Iowa,  538 ;  Church  v. 
Lacy,  102  Iowa,  235;  Jones  v.  Leech,  46  Iowa,  186;  Orove 
V.  Bush,  86  Iowa,  98.    A  large  discretion  is  reposed  in  the 
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trial  court  in  passing  upon  applications  of  this  kind.  Mogel- 
herg  v.  Clevinger,  93  Iowa,  736.  We  have  in  many  cases 
aflSrmed  the  action  of  the  trial  court  in  setting  aside  the  de- 
fault, when  we  should  not  have  reversed  it  had  the  holding 
heen  the  other  way. 

II.  It  is  said  by  counsel,  and  the  answer  tendered  avers, 
that  defendant  is  an  assessment  company,  and  has  no  funds 
with  which  to  pay  losses,  save  as*  derived  from  assessments 
on  its  members,  and  therefore  the  court  was  without 
2  jurisdiction  to  render  an  absolute  money  judgment. 

The  policy  was  in  the  ordinary  form  for  $2,000. 
Nothing  on  its  face  indicated  that  it  was  not  an  absolute 
promise  to  pay  the  sum  named  in  case  of  loss.  As  the  case 
stood  before  the  trial  court,  plaintiff  was  legally  entitled 
to  the  judgment  given.  The  provision  of  the  by-laws  set  out 
in  the  answer  tendered  is  as  follows:  "The  funds  of  this 
company  for  the  payment  of  losses  and  expenses  of  con- 
ducting its  business  shall  consist  exclusively  of  moneys  raised 
by  assessments  and  advanced  payments  upon  the  pledges 
and  obligation  given  by  the  members  of  this  company  for 
their  insurance."  If  the  company,  in  the  face  of  this  pro- 
vision, chose,  for  a  consideration  received,  to  issue  a  policy 
promising  payment  of  a  fixed  sum  in  case  of  loss,  we  think 
the  assured  would  have  a  right  of  action  at  law  to  recover 
it.  Follis  V.  Association,  94  Iowa,  435 ;  Matthes  v,  Associa- 
lion,  110  Iowa,  222;  Beach  v.  Wakefield,  107  Iowa,  567. 

Our  conclusion  is,  there  is  no  showing  of  a  sufficient 
reason  for  interfering  with  the  judgment  rendered,  and  the 
same  is  therefore  affirmed. 
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John  A.  Xasii^  Administrator  of  Estate  of  Samuel  Saw- 
yer^ Deceased,  Appellee,  v.  Elwin  Sawyer  et  al.. 
Appellants. 

Administration:  estoppel  to  deny  validity  cf  appointment  of  ad- 
ministratob:     Sureties.     In  an  action  on  an  administrator's 

4  bond,  both  the  administrator  and  his  sureties  are  estopped 
from  denying  the  validity  of  his  appointment. 

Jurisdiction — Collateral  attack.     Where  a  district  court  appointed 
1    a  special  administrator  without  any  petition,  and  the   order 
3    recited  no  Jurisdictional   fact?,  and  the  same   man   Is   subse- 
quently appointed  special  administrator  of  the  estate  in   an- 

6  other  county,  the  question  of  Jurisdiction  of  the  court  making 
the  first  appointment  may  be  contested  collaterally  in  an  action 
on  the  bond  given  in  the  other  county. 

Same.    Where  a  petition  for  the  appointment  of  an  administrator 

1  shows  that  the  district  court  of  another  county  is  exercising 
Jurisdiction  over  the  estate,  such  petition  does  not  give  juris- 

8  diction  over  the  estate,  though  it  recites  that  deceased  was  a 
resident  of  the  county  in  which  the  petition  was  filed,  and  an 
order  entertained  on  such  petition  may  be  collaterally  attacked. 

Special   administrators:      Showing   as    to    residence.     The    same 

7  showing  as  to  residence  of  the  deceased  is  required  for  the  ap- 
pointment of  a  special  as  for  the  appointment  of  a  general 
administrator. 

Disapproval  of  report:  Final  unless  appealed.  Where  there  is  no 
appeal  from  an  order  disapproving  the  report  of  a  special  ad- 
ministrator and  requiring  him  to  turn  over  the  property  to  the 

5  general  administrator,  such  order  Is  final,  and  establishes  the 
liability  of  the  special  administrator  and  the  sureties  on  his 
bond,  unless  it  be  shown  that  the  court  had  not  Jurisdiction. 

Review  on  Appeal:  jurisdictions:  Conflict  in  evidence  as  to. 
Where,  in  an  action  on  an  administrator's  bond,  it  is  claimed 
that  the  court  had  no  Jurisdiction  of  the  estate  because  de- 

2  ceased  was  a  resident  of  another  county,  and  there  is  a  fair  con- 
flict of  evidence  on  the  point,  the  flnding  of  the  court  as  to  the 
county  of  his  residence  is  conclusive. 

Appeal  from  Audubon  District  Court, — Hon.  A.  B.  Thob- 

KELL,  Judge. 
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Saturday^  October  19,  1901. 

Action  at  law  on  a  special  administrator's  bond.  Ver- 
dict and  judgment  for  plaintiff,  and  defendants  appeal. — 
Affirmed. 

Jamison  &  Smyth  for  appellant. 

John  H,  Hosier  and  De  La  no  &  Meredith  for  appellee. 

Deemer,  J. — Samuel  Sawyer  died  in  Audubon  county 
about  April  1,  1896,  leaving  an  instrument,  purporting  to 
be  his  last  will  and  testament,  whereby  he  attempted   to 

dispose  of  his  property.     This  willwas  filed  in  Au- 
1  dubon  county,  and  the  executor  named  therein  took 

charge  of  the  personal  effects  of  the  deceased.  Ob- 
jections were  filed  on  behalf  of  defendant  Elwin  Sawyer 
and  others  to  the  probate  of  the  wilL  After  filing  the  ob- 
jections, the  contestants  moved  to  transfer  the  case  to  Jones 
county  for  trial,  on  the  ground  that  that  county  was  the  last 
place  of  residence  of  deceased.  The  motion  was  overruled, 
and  the  cause  was  tried  to  a  jury,  resulting  in  a  verdict  and 
judgment  finding  the  will  invalid.  Before  the  trial,  Elwin 
Sawyer  was  appointed  special  adminstrator  of  the  estate  by 
the  district  Court  of  Audubon  county,  and  gave  the  bond  on 
which  this  action  was  brought.  Prior  to  that,  however,  he 
was  appointed  special  administrator  of  the  estate  by  the  dis- 
trict court  of  Jones  county,  but  no  petition  was  filed  with 
the  clerk  of  that  county  for  the  appointment,  nor  does  the 
order  appointing  him  recite  any  jurisdictional  facts.  After 
the  appointment  by  the  Audubon  district  court,  he  secured 
an  order  from  that  court  for  the  examination  of  the  exe- 
cutor appointed  by  the  will,  and  for  the  delivery  of  effects 
belonging  to  the  estate,  and  the  court  made  an  order  that  all 
the  effects  be  turned  over  to  Elwin  as  special  administrator. 
Pursuant  to  this  order,  he  secured  the  property  belonging 
to  the  deceased.    The  special  administrator  was  also  ordered 
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to  file  his  final  report  forthwith.  In  March  of  the  year  1897, 
on  petition  of  the  widow,  Ellen  C.  Sawyer,  reciting  some  of 
the  proceedings  in  Audubon  county,  and  that  Jones  county 
was  the  last  place  of  residence  of  the  deceased,  the  district 
court  of  that  county  (Jones)  made  an  order  appointing  Elwin 
general  administrator  of  the  estate,  and  on  April  ninth  Elwin 
Sawyer,  as  special  administrator,  filed  with  the  clerk  of  the 
Audubon  county  district  court  what  is  d^emominated  his 
"final  report,"  to  which  was  attached  a  receipt,  signed  by 
himself  as  administrator  of  the  estate.  This  report  was  dis- 
allowed, and  plaintiff  was  appointed  general  administrator 
of  the  estate  by  the  Audubon  district  court,  and  an  order  was 
made  that  Sawyer,  as  special  administrator,  turn  over  the 
property  in  his  hands  belonging  to  the  estate  to  plaintiff, 
Xash.  Sawyer  failed  to  comply,  and  this  action  was  brought 
on  his  bond  as  special  administrator.  The  bond  recited  that 
Sawyer  was  appointed  special  administrator  by  the  district 
court  of  Audubon  county,  and  was  conditioned  that  he  should 
well  and  truly  perform  all  the  duties  required  of  him  as  such 
special  administrator. 

The  defendants  contend  that  the  Audubon  district  court 
had  no  jurisdiction  over  the  estate;  that  deceased  was  a 
resident  of  Jones  county  at  the  time  of  his  death,  and  that 
the  finding  of  the  Jones  county  district  court  on  the  appli- 
cation of  the  widow  for  the  appointment  of  an  administrator 
is  conclusive  until  set  aside  by  direct  proceedings. 

2  The  case  is  at  law,  and  the  findings  of  the  trial  court 
have  the  force  and  effect  of  the  verdict  of  a  jury, 

and  will  not  be  disturbed  if  there  be  a  fair  conflict  of  evi- 
dence.    There  is  sufficient  evidence  to  justify  a  finding  that 
Samuel  Sawyer  was  a  resident  of  Audubon  countv  at  the 
time  of  his  death,  and  that  the  Audubon  district  court 

3  had  jurisdiction  to  appoint  a  special  adminL«trator. 
The  appointment   of   the   special    administrator   by 

the  clerk  of  the  Jones  district  court  seems  to  have  been 
without   jurisdiction.      ^To   petition   for   such    an  appoint- 
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ment  was  filed,  and  no  finding  made  that  Samuel  Sawyer 

was  a  resident  of  Jones  county  at  the  time  of  his  death.    In 

any  event,  neither  Sawyer  nor  his  co-defendants,  who 

4  were  sureties  on  his  bond,  are  in  position  to  deny  the 
validity  of  his  appointment  as  special  administrator 

by  the  Audubon  district  court.  The  bond  recites  the  appoint- 
ment, and  is  conditioned  on  the  faithful  performance  of 
the  trust.  Both  principal  and  sureties  are  estopped  from 
denying  the  validity  of  the  appointment.  Andrews  v,  Avoryy 
14  Grat.  229  (73  Am.  Dec.  355)  ;  Cotton's  Adm'r  i\  Wolf, 
M  Bush,  238;  State  v.  Mills,  S2  Ind.  126;  NoHon  v. 
Miller,  25  Ark.  108;  Fox  r.  Minor,  32  Cal.  Ill  (91  Am. 
Dec.  566)  ;  Williamson  r.  Woodman,  73  Me.  163;  Bruce  v. 
U.  S.,  17  How.  437  (15  L.  Ed.  129). 

The  order  disapproving  the  special  administrator's  final 

report,  and  directing  him  to  turn  over  the  property  in  his 

hands,  has  never  been  appealed  from,  and  for  that  reason  is 

final.     This  in  itself  establishes  defendants'  liabilitv 

5  on  the  bond,  and,  as  plaintiff  is  the  general  admini- 
strator of  the  estate,  duly  appointed  by  the  Audubon 

district  court,  he  is  entitled  to  recover,  unless  it  be  found 
that  because  of  the  proceedings  in  Jones  county  the  Audubon 
county  district  court  had  no  jurisdiction  to  appoint  him.  It 
is  true  that  the  Jones  county  district  court  first  appointed  a 
general  administrator  for  the  estate  of  deceased,  and  it  is  also 
true,  as  a  general  rule,  that  the  jurisdiction  of  the  probate 
court,  in  so  far  as  it  depends  on  place  of  residence  of  the  de- 
ceased, cannot  be  contested  in  collateral  proceedings.  Mc- 
Feely  v,  Scott,  128  Mass.  16;  Andrews  v.  Avory,  supra; 
Kling  v,  Connell,  105  Ala.  590  (17  South.  Kep.  121,  53 
Am.  St.  Rep.  144)  ;  Griffith's  Estate,  84  Cal.  107  (23  Pac. 
Rep.  528,  24  Pac.  Rep.  381).  There  are  at  least  three  ex- 
ceptions to  this  general  rule,  however.  If  it  turns  out  that 
the  person  on  whose  estate  administration  has  been  granted 
is  in  fact  living,  the  order  appointing  the  administrator 
is  void,  and  of  no  effect,  and  may  be  collaterally  attacked. 
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Scott  V.  McNeal,  5  Wash.  309  (31  Pac  Eep.  873,  34  Am. 

St.  Kep.  863)  ;  Jochumesen  v  Bank,  3  Allen,  87. 
6  Again,  if  the  person  be  dead,  and  a  personal  repre- 

resentative  has  been  appointed,  no  other  court  in  the 
same  jurisdiction  has  authority  to  appoint  another  repre- 
sentative, and  such  second  appointment  may  be  collaterally 
attacked.  If  there  be  a  representative  for  the  deceased  al- 
ready appointed,  no  court  sitting  within  the  same  state  has 
authority,  in  the  absence  of  statute  to  appoint  another. 
Griffith  V.  Frazier,  8  Cranch,  9  (3  L.  Ed.  471)  ;  Andrews  v. 
Avory,  supra;  Coltart  v,  Allen,  40  Ala.  155  (88  Am.  Dee. 
757).  Manifestly,  there  can  be  but  one  grant  of  administra- 
tion on  the  same  estate  in  the  same  sovereignty,  and  the 
court  first  exercising  jurisdiction  will  retain  it  to  the  end. 
And,  third,  if  the  records  or  papers  in  the  case  recite  facts 
which  show  lack  of  jurisdiction,  or  if  any  necessary  juris- 
dictional facts  are  not  recited  in  the  record  of  appoint- 
ment, the  order  may  be  collaterally  attacked,  unless  the  evi- 
dence adduced  contradicts  the  record  either  directlv  or  in- 
ferentially.  In  re  King's  Estate,  105  Iowa,  320.  The  first 
exception  to  which  we  have  referred  does  not,  of  course, 
apply  to  the  case  before  us,  but  the  second  and  third,  in  our 
opinion,  do.  True,  Sawyer  was  first  appointed  special  ad- 
ministrator by  the  district  court  of  Jones  county;  but  there 
was  no  petition  for  his  appointment,  and  the  order 
appointing  him  recites  no  jurisdictional  facts.  At 
that  time  the  will  had  been  filed  for  probate  in 
Audubon  county,  and  defendant  Sawyer  had  moved  to  trans- 
fer the  will  contest  to  Jones  county.  The  motion,  after  full 
hearing  was  denied.  On  his  own  application  he  was  thereafter 
appointed  special  administrator  by  the  Audubon  district 
court,  and  gave  the  bond  on  which  this  suit  is  predicated. 
He  also  secured  the  property  of  deceased,  as  special  admin- 
istrator appointed  by  the  Audubon  district  court,  in  virtue 
of  the  orders  of  that  court.     Surely,  the  Audubon  district 
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court  had  assumed  jurisdiction  over  the  estate,  and  had  un- 
dertaken to  direct  the  disposition  of  the  property  of  the  de- 
ceased, before  defendant  was  appointed  general  administrator 
of  the  estate  by  the  Jones  county  district  court.  As  we 
have  seen,  the  defendants  are  estopped  from  denying  the 
validity  or  regularity  of  Sawyer's  appointment  as  special 
administrator  of  the  estate  by  the  Audubon  court;  and  the 
order  denying  his  motion  for  change  of  place  of  trial  was 
an  adjudication  that  deceased  was  a  resident  of  Audubon 
county  at  the  time  of  his  death.  As  the  Audubon  district 
court  had  assumed  jurisdiction  of  the  estate,  and  had  ap- 
pointed a  representative,  the  Jones  county  district  court  was 
clearly  without  jurisdiction,  for  there  was  no  estate  that  was 
not  being  administered  upon, — ^no  "subject-matter,"  as  the 

court  of  appeals  of  Virginia  puts  it  in  the  Andrews 
7  Case,  sup^a.     The  same  showing  as  to  residence  is 

required  for  the  appointment  of  a  special  as 
for  the  appointment  of  a  general  administrator.  The 
appointment  of  the  special  administrator  by  the  Jones 
county  court  was  invalid,  then,  for  two  reasons: 
Pirst,  because  no  jurisdictional  facts  were  shown,  either  by 
petition  or  in  the  order  making  the  appointment ;  and,  sec- 
ond, because  defendants  recognized  the  appointment  as  in- 
valid by  applying  to  the  Audubon  district  court  for  appoint- 
ment, securing  the  order,  giving  the  bond,  and  obtaining 
possession  of  the  property  in  virtue  of  an  order  of  that  court. 
As  the  Audubon  county  court  had  assumed  jurisdiction  over 
the  estate,  and  had  appointed  a  representative  of  the  deceased, 
when  the  Jones  county  court  undertook  to  appoint  a  general 
administrator,  this  last-named  order  was  void,  and  may  be 
collaterally  attacked.  If  we  apply  the  rule  contended  for 
by  appellants  to  the  facts  of  this  case,  we  reach  the  same 
result.  The  appointment  of  Sawyer  as  special  administator 
by  the  Audubon  district  court  is  not  subject  to  collateral 
attack  for  the  reasons  heretofore  stated ;  and  defendants  are 
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in  no  position  to  say  that  that  court  had  no  jurisdiction  of 
the  estate  of  the  deceased.     Moreover,   the  petition 
8  filed  in  the  Jones  district  court  for  the  appointment 

of  a  general  administrator  recites  that  Samuel  Saw- 
yer died  in  Audubon  county ;  that  he  left  a  paper  purport- 
ing to  be  his  last  will  and  testament ;  that  it  was  filed  for 
probate  in  the  Audubon  county  court ;  that  a  contest  was  had 
over  it,  and  the  will  s^t  aside.  True,  it  also  recites  that  the 
deceased  was  a  resident  of  Jones  county,  but  enough  was 
recited  to  show  that  another  court  had  taken  jurisdiction 
of  the  matter  of  administering  upon  the  estate,  and  we  think 
the  case  falls  within  the  third  exception  hitherto  stated. 
The  judgment  of  the  district  court  is  correct,  and  it  is 

AFFIRMED. 
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Amy  L.  Wright  v.  E.  H.  Wright^  Appellant. 

Contracts:  to  support  one  who  marries  ▲  son:  Consideration. 
Where  a  father  agreed,  in  consideration  of  plaintiff  marrying 
his  son,  to  provide  her  a  home  and  to  support  plaintiff  and  her 
child  in  case  his  son  failed  to  do  so,  the  contract  will  be  deemed 
supported  by  a  sufficient  consideration. 

PuBLK-  POLICY.  A  contract  made  by  a  father,  in  consideration  of 
plaintifiT  marrying  his  son,  who  had  wronged  plaintiff,  to  pro- 

2  vide  a  home  and  support  plaintiff  and  her  child  in  case  his  son 

3  failed  to  do  so,  is  not  void  as  against  public  policy. 

Evidence.  In  an  action  by  a  wife  against  her  father-in-law  on  a 
contract  for  support  on  being  deserted  and  abandoned  by  her 
husband,  evidence  as  to  the  manner  in  which  her  husband 
6  treated  plaintiff  from  the  time  of  her  marriage  to  that  of  the 
alleged  abandonment  was  material,  as  tending  to  show  the 
alleged  desertion  by  the  husband,  and  his  failure  to  furnish 
support. 

Communication  between  husband  and  wife.    In  an  action  by  a  wife 

against  her  father-in-law.  on  a  contract  for  support  on  being 

desert'ed  and  abandoned  T)y  her  husband,  conversations  between 

the  husband  and  wife,  in  so  far,  and  so  far  only,  as  they  were 

6    explanatory  of  the  treatment  plaintiff  received  from  her  hus- 
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band,  were  admissible,  and  not  barred  by  Code,  section  4607, 
providing  that  neither  husband  nor  wife  can  be  examined  in 
any  case  as  to  any  communication  made  by  one  to  the  other 
while  married. 

Ueaaure  of  damages.    In  an  action  on  a  contract  whereby  defend- 

1    ant,  in  case  plaintiff's  husband  refused  to  properly  provide  for 

her,  agreed  to  ''furnish  a  home"  and  "properly  provide"  for  her 

and  her  child,  it  was  proper  to  ask  witnesses  as  to  the  "reason- 

4  able  expense"  of  furnishing  a  home,  provisions,  and  clothing  for 
plaintiff  and  her  child;  the  question  not  being  without  the 
agreement  is  not  confining  the  support  to  such  as  plaintifT's 
husband,  in  his  circumstances  and  conditions  in  life,  would  be 
expected  to  furnish  her. 

Coi-recting  Sealed  Verdict:  In  an  action  on  a  contract  for  support 
and  maintenance,  it  was  not  error  to  permit  the  Jury,  after 

5  separating,  on  returning  a  sealed  verdict  assessing  plaintiff's 
"damages  at  five  dollars  a  week,"  to  correct  the  same  by  adding 
the  number  of  weeks  for  which  recovery  could  be  had,  where 
there  was  no  controversy  as  to  the  number. 

Appeal    from    Wapello    District     Court. — ^Hon.     Robert 

Sloan,  Judge. 

Saturday^  October  19,  1901. 

Plaintiff  states  as  her  cause  of  action,  in  substance, 
as  follows:     That  on  and  prior  to  October  17,  1895,  she 
was  unmarried;  that  on  April  18,  1894,  she  gave  birth  to  a 
son,  of  whom  Ed  Wright,  son  of  the  defendant,  was 
1  the  father.     That  about  October  17,  1895,  the  plain- 

tiff and  said  Ed  Wright  entered  into  a  written  con- 
tract to  marry,  by  which  said  Wright  acknowledged  said 
child  as  his  son.  That  at  the  same  time,  and  as  a  part  of 
the  same  transaction,  the  defendant  executed  a  contract  in 
writing  as  follows:  "I,  E.  H.  Wright,  father  of  Edward- 
Wright,  the  party  of  the  first  part  to  the  foregoing  contract, 
hereby  agree  by  and  with  Amy  Leretta  Thomas,  the  party 
of  the  second  part,  that  if  she  shall  marry  said  Edward 
Wright  on  this  day,  and  perform  the  duties  of  a  wife  to  said 
Edward  Wright  to  the  best  of  her  ability,  and  said  Edward 
Wright  should  forsake  her  or  her  child,  Edward  Wayne 
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Wright,  referred  to  in  the  foregoing  contract,  within  five* 
years  from  this  date,  or  during  said  period  should  refuse  or 
wilfully  neglect  to  properly  provide  for  her  and  said  child^ 
then  I  will  furnish  a  home  for  her  and  said  child,  and  prop- 
erly provide  for  her  and  said  child,  until  five  years  from  this 
date.     E.  H.  Wright.^'    Plaintiff  alleged  that,  in  considera- 
tion of  and  in  compliance  with  said  contract,  she  married 
Ed  Wright,  and  has  ever  since  performed  all  the  duties  of 
a  wife  to  him;  that,  notwithstanding,  the  said  Ed  Wright 
about  January  1,  1897,  forsook  and  abandoned  her  and  said 
child,  and  ever  since  has  refused  and  wilfully  neglected  to 
provide  for  the  plaintiff  and  said  child  and  to  live  with 
plaintiff,  though  frequently  requested  to  do  so;  that  plaintiff 
notified  the  defendant  that  Ed  Wright  had  forsaken  her  and 
said  child  and  refused  and  wilfully  neglected  to  provide  for 
them,  and  demanded   that  the  defendant   furnish   them   a 
proper  and  suitable  home  and  support,  which  he  refuses  to 
do;  that,  because  of  the  failure  of  said  Ed  Wright  and  of 
the  defendant  to  provide  for  her  and  said  child,  the  plaintiff 
has  done  so  from  January  1,  1807,  to  September  5,  189S» 
which  was  of  the  value  of  $7  per  week,  amounting  to  $652,. 
for  which  she   asks   judgment.      The   defendant    answered 
denying  generally,  and,  upon  trial  had,  verdict  and  judg- 
ment were  rc!ulerod  in  favor  of  the  plaintiff  for  $280  and 
costs.     Tlie  defendant  appeals — Affirmed, 

Stock  &  Smith  for  appellant. 

E.  E.  McElroy  and  W,  S,  Coen  for  appellee. 

GivEX,  C.  J. — I.     Appellant's  first  contention  is  that 
the  contract  sued  upon  is  "void  for  want  of  consideration, 
and  as  being  contrary  to  public  policy."     It  is  said  that  the 
defendant  derives  no  benefit,  and  that  there  was  no 
2  consideration   moving   from   the   plaintiff    to     him. 

Plaintiff's  promise  was  to  marry,  and  to  perform  the 
duties  of  a  wife  to,  the  defendant's  son.    In  14  Am.  &  Eng. 


Oct.  1901]  Wbight  v.  Wbight.  751 


Enc.  Law  (1st  Ed.)  544,  under  title  '"Marriage  Settlement,'^ 
it  is  said:     "The  consideration  of  such  a  contract  may  be 
any  valuable  consideration,  reciprocal  stipulations,  or  the 
marriage  itself.     Marriage  is  a  consideration  of  the  highest 
value,  and  any  contract  or  promise  which  brings  about  or 
helps  to  bring  about  a  marriage  is  binding  when  the  mar- 
riage has  taken  place,"  etc.  In  Michael  v.  ilforei/,26Md.  239 
(90  Am.  Dec.  106),  it  was  held  that  "the  consideration  of 
marriage  is  a  valuable  consideration,  and  not  only  sustains 
covenants  in  favor  of  the  wife  and  the  issue  of  the  marriage, 
but  also  covenants  for  settlements  in  favor  of  children  of  a 
former  marriage  as  a  moral  consideration."     In  6  Am.  & 
Eng.  Enc.  Law  (2d  Ed)  726,  it  is  said:     ^T.i  a  person  be 
induced  to  marry  by  the  promise  or  covenants  of  a  third 
party,  the  marriage  constitutes  a  valuable  consideration  for 
it ;  and  this  whether  the  promise  or  covenants  be  made  upon 
condition  that  the  promisee  or  grantee  shall  marry  any  par- 
ticular woman,  or  merely  that  he  shall  marry,  without  re- 
striction upon  his  choice."     There  was  ample  consideration 
for  the  promise  of  the  defendant.     This  contract  was  not  in 
restraint,  but  in  encouragement,  of  marriage.     In  Green- 
hood,  Public  Policy,  482,  it  is  stated  as  the  rule:     "A  eon- 
tract  to  pay  money  upon,  but  not  in  consideration  of,  the 
marital  infidelity  of  the  promisor,  is  not  invalid,  when  its 
object  is  to  benefit  the  injured  spouse."  In  Wyanf  v.  Lesher, 
23  Pa.  St.  338,  A  gave  a  bond  to  his  expectant  wife's  father, 
conditioned  that  he  should  "treat  her  as  a  loving  and  affec- 
tionate husband  ought,  and  not  desert  her,"  and  if  he  should 
"maltreat,  abuse,  or  desert  her,"  he  and  his  surety  would 
pay  to  her  father  the  sum  of  $500  for  the  use  of  the  wife  and 
her  heirs.     The  court  said:     "I  see  no  more  tendencv  in 
such  a  contract  to  disturb  the  harmony  of  conjugal  life  than 
in  a  marriage  settlement,  or  in  articles  entered  into  after 
marriage,   looking  to  a   future   separation.      This   husband 
stipulated  simply  for  the  performance  of  his  duty,  and   a 
faithful  discharge  of  that  wa^  the  surest  way  to  preserve 
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peace  in  the  family.  Among  the  most  imperative  of  the 
duties  assumed  in  the  marriage  contract  were  the  support 
and  maintenance  of  his  wife  and  child,  and  for  these  it  was 
prudent  in  her  father  to  extract  from  him  a  security  addi- 
tional to  his  marriage  vow."  As  we  have  said,  it  was  wise 
and  timely,  under  the  circumstances,  that  the  plain- 

3  tiff  should  exact  this  guaranty  of  a  support  in  case 
of  desertion  and  neglect  by  her  husband.     The  con- 
tract 18  not  against  public  policy. 

II.     Several  witnesses  were  permitted  to  answer  the 

following    question    over    defendant's    objections:      'What 

would  be  the  reasonable  expense  for  furnishing  plaintiff  a 

home  in  which  to  live,  and  provisions  for  herself  and 

4  her  child  and  clothing,  taking  into  consideration  the 
fact  that  she  would  be  able  to  cook  the  food  that  thev 

might  need,  and  do  such  sewing  as  would  be  necessary  and 
essential  in  making  garments  for  their  use  ?"  Appellant  in- 
sists that  it  was  only  such  a  home  and  support  as  plaintiff's 
husband  in  his  circumstances  and  condition  of  life  would  be 
expected  to  furnish  her.  The  question  does  not  imply  any 
belter  home  or  support  than  was  the  duty  of  the  husband  to 
provide.  Defendant's  agreement  is  that,  in  the  event  that 
the  husband  refuses  or  wilfully  neglects  to  properly  pro- 
vide for  his  wife  and  child,  "then  I  will  furnish  a  home  for 
her  and  said  child,  and  properly  provide  for  her  and  said 
child,  until  five  years  from  this  date."  The  question  con- 
templates no  more  than  the  plaintiff  is  entitled  to  under  this 
agreement  in  case  of  abandonment  and  neglect  by  her  hus- 
band.    There  was  no  error  in  the  ruling. 

HI.  At  the  close  of  the  testimony  the  defendant 
moved  for  a  verdict  on  the  ground  that  there  was  no  evidence 
that  plaintiff's  husband  had  forsaken  her  and  her  child,  or 
refused  or  wilfully  neglected  to  provide  for  them,  and 
complains  that  his  motion  on  this  ground  was  overruled. 
This  issue  was  properly  submitted  to  the  jury  under  the  evi- 
dence, and  we  think  the  jury  was  warranted  in  finding  there- 
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ou  as  it  did.  The  court  instructed  that  plaintiff  must  show 
that  she  demanded  of  the  defendant  that  he  furnish  a  home 
for  her  and  her  child,  and  properly  provide  for  them,  and 
that  he  refused  to  do  so.  Appellant  insists  that  the  evidence 
does  not  show  a  refusal.  This  issue  also  was  properly  sub- 
mitted to  the  jury,  and  their  finding  has  such  support  that 
we  should  not  disturb  the  verdict  on  this  ground. 

IV.  When  the  jury  retired  to  consider  the  verdict,  it 
was  agreed  between  the  parties  that,  if  the  jury  did  not  find 
a  verdict  before  9  o'clock  p.  m.  of  that  day,  they  might  seal 
their  verdict  and  separate,  and  report  it  the  following  morn- 
ing. The  jury  agreed  about  10  p.  m.,  sealed  their  verdict, 
separated,  and  reported  in  court  at  9  o'clock  the  following 

morning,  and  when  the  verdict  was  opened  it  was  in 
6  form  as  follows:     *We,  the  jury,  find  for  the  plain- 

tiff, and  assess  the  damages  at  five  dollars  per  weef 
The  court,  over  the  objection  of  the  defendant,  instructed 
the  jury,  in  writing,  "to  retire  and  determine  the  number 
of  weeks  that  the  plaintiff  is  entitled  to  recover  for  in  this 
case."  The  jury  retired,  and  afterwards  returned  with  the 
former  verdict,  with  the  words  "for  eighty-seven  weeks, 
$435.00,''  added  thereto.  Appellant  concedes  that  this  court 
has  held  that  a  jury,  after  returning  a  sealed  verdict,  may 
be  permitted  to  correct  some  formal  error,  but  contends  that 
nothing  more  than  this  can  be  done,  and  that  in  this  case  the 
jury  did  more,  in  that  it  determined  the  number  of  weeks 
that  the  plaintiff  should  recover  for.  The  plaintiff's  claim 
was  substantially  for  87  weeks,  and  there  was  no  contro- 
versy but  that,  if  entitled  to  recover  at  all,  she  was  entitled* 
for  that  length  of  time ;  hence  the  addition  made  to  the  ver- 
dict was  the  correction  of  a  formal  error.  See  Roberts  v. 
Roberts,  91  Iowa,  228.  There  was  no  error  in  this  action 
of  the  court. 

V.  The  remaining  contentions  to  be  considered  are 
these:     The  plaintiff  was  permitted  to  testify,  over  defend- 
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ant's  objection,  as  to   the  manner   in   which   her   husband 
treated  her  from  the  time  of  their  marriage  to  the 

6  time  of  the  alleged  abandonment.     It  is  contended 
that  this  evidence  is  immaterial;  but  not  so.     It  is 

material,  as  tending  to  show  the  alleged  desertion  by  the  hus- 
band, and  his  failure  to  furnish  support.     In  testifying  to 
these  transactions  between  her  and  her  husband,  the 

7  plaintiff     related     certain     declarations     and     con- 
versations between  them,  which  were  objected  to  as 

incompetent  under  section  4607  of  the  Code,  which  is  as 
follows:  "iTTeither  husband  nor  wife  can  be  examined  in 
any  case  as  to  any  communications  made  by  the  one  to  the 
other  while  married,  nor  shall  they,  after  the  marriage  rela- 
tion ceases,  be  permitted  to  reveal  in  testimony  any  such 
communications  made  while  the  marriage  relation  subsisted.'* 
The  court,  in  ruling  on  the  objections,  said:  "The  court 
holds  that  the  remarks  or  statements  as  between  the  parties, 
husband  and  wife,  which  they  had,  in  connection  with  the 
conduct  of  the  party  and  as  explanatory  of  it  simply,  are 
not  such  communications  as  are  excluded  under  section  4607 
of  the  statutes,  and  holds  them  strictly  to  those  that  are 
simply  explanatory  of  facts  and  transactions  that  bear  upon 
the  treatment  of  the  husband  to  the  wife."  We  agree  that 
this  is  a  correct  statement  of  the  law,  and  that  much  of  the 
testimony  objected  to  was  competent  under  this  rule,  but 
we  are  equally  divided  in  opinion  as  to  whether  other  of  the 
testimony  admitted  came  within  the  rule.  In  other  words, 
we  do  not  agree  as  to  whether  all  the  conversations  testified 
to  were  so  far  explanatory  of  transactions  between  the  hus- 
band and  wife  as  to  become  a  part  of  the  transaction,  or  to 
be  communications,  within  the  meaning  of  said  section  4607. 
As  upon  the  other  contentions  of  appellant  we  fail  to  find 
that  there  was  error,  and  being  equally  divided  upon  this 
proposition,  it  follows  that  under  the  law  the  judgment  of 
the  district  court  stands. — Affirmed. 
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ACCOUNTING— See  Trusts,  » to  ". 

ACTIONS— See  Insur.,  ";  Jddg  , »;  Mtgbs.,  ";  Pract.,  **;  Bail  , »; 

Tax  ,  ». 
ADJUDICATION— See  Administrators,  »;  Jddqm  , » to »;  Pracp.,  "; 

Tax,,  ",  ". 

JlDMINISTBATOAS. 

1.  Appointment  of  Special  Adm I nistraTors— Showing  as  to  Resi- 

dence— The  same  showing  as  to  residence  of  the  deceased 
is  required  for  the  appointment  of  a  special  as  for  the  ap- 
pointment of  a  general  administrator. — Nash  v.  Sawyer,  742. 

2.  Estoppel  to  Deny  Validity  of  Appointment  of  Administra- 

tors— Sureties — In  an  action  on  an  administrator's  bond« 
both  the  administrator  and  his  sureties  are  estopped  from 
denying  the  validity  of  his  appointment — Idem, 

3.  JuBiSDiCTiON^-Colla^eral   attack — ^Where   a   district   court   ap- 

pointed a  special  administrator  without  any  petition,  and 
the  order  recited  no  jurisdictional  facts,  and  the  same 
man  Is  subsequently  appointed  special  administrator  of  the 
estate  in  another  county,  the  question  of  jurisdiction  of  the 
the  court  making  the  first  appointment  may  be  contested 
collaterally  In  an  action  on  the  bond  given  In  the  other 
county. — Idem. 

4.  Same — ^Where  a  petition  for  the  appointment  of  an  administra- 

tor shows  that  the  district  court  of  another  county  is  exer- 
cising juriEdiction  over  the  estate,  such  petition  does  not 
give  jurisdiction  over  the  estatQ,  'chough  it  recites  that 
deceased  was  a  resident  of  the  oounty  in  which  the  peti- 
tion was  filed,  and  an  order  entertained  on  such  petition 
may  be  collaterally  attacked. — Idem. 

5.  Disapproval  of  Report  — Final  Unless  Appealed — ^Where  there 

is  no  appeal  from  an  order  disapproving  the  report  of  a 
special  administrator  and  requiring  him  to  turn  over  the 
property  to  the  general  administrator,  such  order  is  final, 
and  establishes  the  liability  of  the  special  administrator  and 
the  sureties  on  his  bond,  unless  it  be  shown  that  the  court 
had  not  Jurisdiction. — Idem. 

ADVANCEMENTS— See  Recording  Acts,  >;  Trusts,  ". 
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ADYEB8E    POSSESSION— See  Bound^biks.  ';  Gbants,  '; 

Highways,  \ 

Title  cannot  be  acquired  by  adverse  possession,  when  such 
possession  was  under  an  arrangement  recognizing  a  superior 
titla—Giil  V.  Candler.  332. 

AGENCY— See  Evm., »;  Insub.,  •,  « 

1.  Ratification — ^Adoption  and  Estoppel — Where  a  signature  to 

a  note  is  made  without  authority  of  the  person  whose  name 
is  signed,  it  is  proper  to  instruct,  in  the  absence  of  plea 
and   proof  of  estoppel  or  adoption,  that  defendant  is  not 
'  liable  unless  she  admitted  liability  and  promised  payment 

with  full  knowledge  that  plaintiff  claimed  she  was  liable 
and  of  the  facts  and  circumstances  respecting  the  debt  evi- 
denced by  the  note,  and  that  there  was  no  ratification  if 
she  was  not  informed  of  the  facts  and  circumstances  respect- 
ing said  indebtedness. — ^Myer  v.  Wegner,  74. 

2.  Evidence — ^Where  a  husband,  since  diseased,  signed  his  wife's 

name  to  a  note,  and  the  evidence  showed  that  she  did  not 
know  that  her  name  was  so  signed,  nor  the  circumstances 
respecting  the  indebtedness  for  which  it  was  given,  a  denial 
of  a  new  trial  on  the  ground  of  ratification  by  the  wife 
was  not  error. — Idem, 

3.  Retention  op  Benefits — Where  an  agent  authorized  to  sell 

and  assign  the  interest  of  his  principal  in  a  certain  business 
exceeds  his  authority  in  executing  an  assignment  thereof 
which  requires  the  principal  to  account  for  a  certain  note, 
but  the  principal  receives  the  purchase  money  notes  taken 
by  the  agent  in  the  assignee's  interest,  and  retains  and  col- 
lects a  portion  thereof,  with  knowledge  of  the  action  of  the 
agent,  it  is  a  ratification  of  his  acts,  which  will  require  the 
principal  to  account  to  the  assignee  for  such  notes. — Des 
Moines  National  Bank  v.  Meredith.  9. 

4.  Undisclosed  Principal  — Recovery  of  Over-Payments — ^Where  an 
investment  company  made  a  loan  for  a  third  party  to  the 
plaintiff,  who  supposed  she  was  dealing  only  with  the  com- 
pany, and  that  the  money  was  furnished  by  it,  the  company, 
having  acted  for  an  undisclosed  principal,  will  be  liable  for 
overpayments  made  by  the  plaintifC. — Thompson  v.  P.  B., 
L.  &  Inv.  Co.,  481. 

ALTERATION     OP    INSTRUMENTS  — See    Appeal,  -; 
Plead.,  ». 

1,  Bonds — Substitution  op  Sureties  by  Ebasube — Burden  of 
Proof — ^Where  a  surety  on  a  bond  defends  on  the  ground 
of  alteration  by  erasing  the  name  of  a  prior  surety  and  sub- 
stituting another  name  therefor,  the  burden  is  on  him 
to  show  such  erasure  and  substitution,  and  that  he  did 
not  consent  thereto,  and  that  the  obligee  knew  thereof,  or 
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had  notice  of  facts  which  should  have  put  it  on  Inquiry. — 
University  of  Illinois  v.  Hayes,  690. 

2.  Same — Where  a  bond  shows  that  something  has  been  erased 
from  a  line  on  which  a  surety  signed  and  there  is  evidence 
that  the  erasure  occurred  after  defendant  signed  as  surety, 
and  without  his  consent,  there  is  no  presumption  against 
the  validity  of  the  bond  requiring  evidence  on  the  obligee's 
part  by  way  of  explanation,  unless  the  alteration  is  shown  to 
be  material. — Idem. 

AMENDMENT— See  Pract.,  \ 

ANIMALS. 

1.  Harboring  — Common-Law  Liability — There  is  no  common-law 
liability  of  a  property  owner  for  damages  caused  by  a  per- 
son being  bitten  by  a  dog  of  another  while  on  the  premises 
of  the  former,  unless  he  permits  the  dog  to  be  on  his  prem- 
ises with  the  knowledge  that  it  is  vicious. — Trumble  v. 
Happy,  624. 

2.  Instructions  as  to  Habbobinq — ^An  instruction  in  an  action  for 

damages  by  being  bitten  by  a  dog  on  defendant's  premises, 
that  if  defendant  harbored  the  dog  he  would  be  liable  there- 
for, but  that  the  act  of  defendant's  employes  in  taking  the 
dog  on  the  premises,  or  the  fact  that  the  dog  was  in  the 
habit  of  going  on  the  premises,  would  not  be  harboring  him, 
is  insufficient  in  falling  to  state  what  acts  would  constitute 
a  harborinf;. — Idem. 

3.  Ownership  of  Vicioiis  Doq — Where  the  evidence  in  an  action 

for  damages  for  being  bitten  by  a  dog  on  defendant's  prem- 
ises, shows  that  defendant  did  not  own  the  dog,  it  is  error 
to  refuse  to  submit  a  special  interrogatory  as  to  defendant's 
ownership,  unless  the  court  in&rtructs  that  no  recovery  can 
be  had  unless  the  defendant  was  harboring  the  animal. — 
Idem. 

4.  Special  Interrogatories  — ^As  To  Habbobing — It  is  error  in  an 

action  for  damages  by  being  bitten  by  a  dog  on  defendant's 
premises,  alleged  to  have  been  harbored  by  the  latter,  to 
refuse  to  submit  a  special  interrogatory  whether  the  dog 
was  harbored  by  the  defendant. — Idem. 

APPEAL. 

Abstracts—See  ",  *«  post. 

1.  Affibmance  on — Under  Supreme  Court  Rules  20,  68,  providing 
that  the  abstract  shall  contain  so  much  of  the  record  as 
may  be  necessary  to  the  understanding  of  the  question  to  be 
determined,  and  that  all  immaterial  matter  shall  be  omitted, 
an  alleged  abstract,  composed  of  ovbr  600  pages  of  testimony, 
set  out  in  questions  and  answers  as  taken  by  the  shorthand 
reporter,  is  such  a  violation  of  the  rule  as  to  necessitate  an 
affirmance  or  dismissal. — Andrew  v.  Andrew,  524. 
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2.  Amendments — Costs — Where  a  sufficiently  full  and  correct  al> 

traot  of  the  whole  case  is  filed  by  the  appellant,  and  the 
appellee,  on  his  cross  appeal,  files  another  abstract,  which 
contains  nothing  material  which  is  not  found  in  appellant's 
abtract,  the  costs  of  the  appellee's  abstract  should,  on  affirm- 
ance, be  taxed  to  him. — Newberry  v.  Newberry,  704. 

3.  Denial — Transcript — Under  Code,  section  4118,  providing  that 

printed  abstracts  of  the  record  shall  be  filed  in  accordance 
with  the  rules  of  the  supreme  court,  and  shall  be  assumed 
to  contain  the  record,  unless  denied  or  corrected  by  sub- 
sequent abstracts,  and  Supreme  Court  Rule  22,  providing 
that  the  abstract  so  filed  will  be  presumed  to  contain  the 
record  unless  denied  or  corrected  by  a  subsequent  abstract, 
and  that  every  denial  shall  point  out  as  speoifically  as  the 
case  will  permit  the  defects  alleged,  the  investigation  of  the 
supreme  court,  where  only  a  general  denial  of  the  correct- 
ness of  the  abstract  is  made,  will  be  limited  to  the  ^printed 
record,  and  will  not  include  the  transcript. — Palmer  v.  Clark, 
558. 

4.  Striking  Abstracts — Additional  Abstracts — ^Where  it  does  not 

appear  that  failure  to  file  an  addltiofnal  abstract  within  the 
ten-day  rule  has  delayed  the  submission  of  the  cmae  in  the 
supreme  court,  nor  that  the  opposing  party  has  been  preju- 
diced thereby,  a  motion  to  strike  such  abstract  will  not  be 
sustained. — Pembroke  v.  Hayes,  576. 

5.  Signature  of  Counsel — Abstracts  will  not  be  striken  from  the 

files  on  the  ground  that  the  names  of  counsel  are  not  at 
the  end  thereof,  where  they  are  given  on  the  first  page. — 
Alston  V.  Alston,  29. 

6.  Timely  Filing  of  Amendment,    Amendments  to  abstracts  will 

not  be  stricken  for  failure  to  file  within  the  time  re- 
quired by  the  rules  of  the  supreme  court,  where  no  preju- 
dice results  to  the  opposite  party. — Idem^ 

7.  Trial  De  Novo — To  secure  a  trial  de  novo  an  appellant  neea 

not  allege  in  his  abstract  that  it  is  an  abstract  of  all  the 
evidence,  and  that  the  evidence  was  preserved  in  the  proper 
manner. — Idem. 

Amendments —See ',  \  *,  anU, 
Argiiment0~See  >*,  post, 

8.  Review — Point  First  Made  in  Appellant's  Reply— The  point 

that  the  verdict  is  excessive,  being  made  in  appellant's  reply 
argument,  but  not  in  the  opening  argument,  will  not  be 
considered. — Patton  v.  Lund.  201. 

9.  Assignment  of  Errors — Definiteness — An  assignment  that  the 

court  erred  in  rendering  Judgment  for  plaintiffs  and  against 
defendants  on  the  evidence  adduced,  and  in  not  rendering 
Judgment  for  the  defendants  was  not  sufficient  to  present 
the  question  on  appeal  that  the  evidence  did  not  show  that 
the  contract  sued  on  was  ever  consumated.— <]reager  v.  John- 
son Bro8.«  249. 


Small  flgares  refer  to  Babdivlsiona  of  Index.    The  othen  to  page  of  report. 


iNDBi.  759 


Appbal   Continued 


10.  Motion  to  Direct  Verdict— Contoininf^  More  than  One  Ground 

— ^Under  Code,  section  4136,  providing  that,  among  several 
points  made  in  a  motion,  the  one  of  those  relied  on  must  be 
separately  stated,  where  there  were  six  grounds  In  a  motion 
to  direct  a  verdict,  and  seven  in  the  motion  for  new  trial, 
and  none  were  separately  pointed  out  on  appeal  in  assign- 
ments of  error,  the  order  of  the  trial  court  directing  a  ver- 
dict could  not  be  reviewed. — Brewster  v.  C.  &  N.  W.  Ry.  Co., 
144. 

11.  Reference  to  Abstract — Where  error  is  assigned  on  rulings  in 

the  introduction  of  evidence,  and  the  reference  to  the  page 
of  the  abstract  on  which  the  alleged  ruling  is  shown  is  left 
blank,  and  there  is  no  other  sufficiently  definite  reference, 
the  alleged  errors  will  not  be  reviewed  on  appeal. — Brooks 
V.  City  of  Sioux  City,  641. 

12.  Resort  to  Argument — The  court  will  noc  resort  to  the  argu- 

ments to  learn  the  specific  error  assigned. — Tathwell  v.  City 
of  Cedar  Rapids,  180. 

13.  Motion  in  Equity  Cause — When  assignment  of  errors  need- 

less— Appellant  presented  an  account  to  the  court,  coupled 
with  a  request  in  the  form  of  a  motion  for  its  approvaL 
Exceptions  were  filed  thereto,  evidence  offered  on  the  hear- 
ing, and  certain  items  disallowed.  Held,  that  though  a 
party  standing  on  a  motion  in*  an  equity  calse  and  appealing 
therefrom,  must  take  exceptions  and  assign  errors,  no  as- 
signment of  errors  was  necessary  in  the  case  stated,  the  mo- 
tion being  nothing  more  than  a  request,  which  need  not  have 
been  in  writing,  and  the  issue  being  manifestly  one  of  fact; 
and  this  is  so  though  nothing  but  legal  questions  are  dis^ 
oussed  on  the  hearing  on  appeal. — ^Williams  v.  Des  Moines 
L.  &  T.  Co..  334. 

Costs— See  *,  ante. 
district  Courts— See  *•  to  *•,  post, 
Evidence-See  «  to  »,  »*.  ~  «.  post. 
Exceptions— See  *».  post. 
Ii^unctions— See  ",  *•,  post. 
Instructions— See  **,  post. 

14.  Attack — Requests — ^Where  defendant  asked  an  instruction  sim- 

ilar to  one  which  was  given  on  behalf  of  plaintiff,  he  cannot 
contend  on  appeal  that  plaintiff's  instruction  was  erroneous. 
— Barron  v.  Collenbaugh,  71. 

15.  Incorrect  Paragraphing — Under  Code,  section  3708,  providing 

-that  the  instructions  given  shall  be  in  consecutively  num- 
bered paragraphs  the  incorrect  enumeration  of  the  instruc- 
tions does  not  constitute  reversible  error,  in  the  absence  of 
proof  of  any  prejudice  to  appellants. — Johnson  v.  City  of 
Sioux  City,  137. 

16.  Mistake   in   Referring  to   Party — ^An   instruction   in   a  suit 

against  a  physician  for  negligence,  that,  "to  render  defendant 
liable,  there  must  not  only  have  been  negligence,  on  his 
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part  in  some  manner  as  charged,  without  contributory  negli^ 
gence  of  plaintiff  or  others  caring  for  him,  but  such  neg- 
ligence of  plaintiff,  if  shown,  must  have  been  the  proximate 
cause  of  the  injury,"  is  reversible  error,  though  the  word 
"plaintiff"  in  the  latter  part  was  evidently  inadvertently  used. 
— Rich  V.  Moore,  80. 

17.  Review  on  Appeal — ^Where  an  instruction  inadvertently  used 

the  word  "plaintiff"  for  "defendant"  though  other  instruc- 
tions gave  the  correct  rule,  the  court,  on  appeal,  cannot  say 
that  there  was  no  prejudicial  error;  the  record,  thus,  con- 
taining conflicting  instructions. — Idem, 

Jurisdiction— See  ^,  posi. 
Law  of  Case— See  **,  *\  post 
Objections— See  » to  ••,  »  post. 
Pleading— »  »  post. 
Presumptions— 8ee  **  to  **,  post, 

18.  Restraining  Order— Pendiito  Appeal — Under  Ck>de.  section  4109. 

conferring  on  the  supreme  court  authority  to  issue  all  writs 
and  processes  necessary  for  the  exercise  and  enforcement 
of  its  appellate  Jurisdiction,  the  supreme  court  has  power 
to  issue  a  restraining  order  to  prevent  one  party  to  an  appeal 
from  disturbing  the  possession  of  the  adverse  party  to 
the  property  in  litigation,  pending  the  appeal. — Manning  v. 
Poling,  20. 

19.  Beversal  and  Bemand — Defective  Pleading  of  Appellant — A 

cause  will  not  be  reversed  on  appeal  on  the  ground  that 
appellant  failed  to  file  proper  pleadings  in  the  trial  court — 
Zion  Church  v.  Parker,  1. 

20.  Equity  Suit  Based  on  Foreclosure — ^Where  a  judgment  dis- 

missing on  the  merits  the  complaint  of  a  contractor  for  the 
price  of  a  house  and  to  foreclose  a  mechanic's  lien  is  re- 
versed on  appeal,  the  appellate  court  will  not  enter  Judgment 
for  the  amount  due  plaintiff  on  the  ground  that  the  case 
is  in  equity,  it  being  in  equity  only  because  a  foreclosure 
is  asked,  but  will  remand  the  cause  for  a  retrial. — ^Brewer  v. 
Hugg,  486. 

Beview  on  Appeal— See  •,  •  ",  ante. 

21.  CtoNFLicT  IN  Testimony — ^Where  the  evidence  is  conflicting,  the 

findings  of  the  trial  court  will  not  be  disturbed  on  appeal. — 
Pamo  V.  Iowa  M.  M.  Ins.  Co.,  132;   Reed  v.  Corrigan,  638. 

Bame — ^Where  there  is  conflict  as  to  misconduct  of  prosecutor. 
State  V.  McPherson.  492. 

Bame — ^And  on  whether  residence  of  decedent  gave  a  probate 
court  Jurisdiction. — Nash  v.  Sawyer,  742. 

22.  Same — Where  there  is  testimony  supporting  the  allegations 

of  a  petition,  the  verdict  of  a  Jury  thereon  will  not  be  dis- 
turbed because  the  testimony  is  improbable  and  in  con- 
flict with  admitted  circumstances. — Cole  v.  Charfes  City  Nat 
Bank,  632. 
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23.  EISTOPPEL  BY  Consent — Stating  Issues  to  Jury  ty  Referring  it 
to  Pleadings — ^Where  the  parties  consent  thereto.  It  is  not 
error  to  refer  the  jury  to  the  pleadings  for  the  issues  in 
the  case.^Trumble  v.  Happy,  624. 

M.  Exclusion  op  Testimony — Offer — There  having  been  no  showing 
below  that  a  witness  would  testify  as  to  what  a  conductor  de- 
clared at  the  time  of  an  accident,  the  striking  out  of  the  tes- 
timony that  the  conductor  was  looking  for  a  broken  coupler, 
can  not  be  complained  of  on  appeal,  as  an  exclusion  of  part  of 
the  res  gestae. — ^Brewster  v.  C.  &  N.  W.  Ry.  Co.,  144. 

25.  Findings  of  Fact — Findings  supported  by  some  evidence  will 

not  be  disturbed  on  appeal. — ^Pembroke  v.  Hayes,  676.  Spencer 
V.  Bems.  126. 

26.  Bame — Where  the  record  on  appeal  shows  that  omission  to 

read  a  note  did  not  result  from  inability  to  read,  or  any  in- 
ducement not  to  read,  held  out  by  an  agent,  the  trial  court's 
finding  that  the  maker  was  advised  of  the  contents  thereof 
when  he  signed  it  will  not  be  disturbed. — Sheneberger  v. 
Union  C.  L.  Ins.  Co..  578. 

27.  Bame — The  supreme  court  will  not  dieturb  a  verdict  where 

the  issues  were  fairly  and  plainly  submitted  to  the  jury, 
and  the  evidence  supported  the  same. — ^Johnson  v.  City  of 
Sioux  City,  137. 

28.  Habmless  'ExBoar-^Ruling  on  Abandoned  Demurrer — Where  de- 

fenses in  an  action  to  which  demurrers  are  filed  are  there- 
after abandoned,  the  overruling  of  such  demurrers,  though 
erroneous,  is  without  prejudice,  so  as  not  to  be  ground 
for  reversal. — Sheldon  v.  Steele.  616. 

29.  Law  of  Case — Instruction  Not  Excepted  to — Defendant  failed 

to  perform  an  agreement  to  erect  a  derrick  at  a  certain 
time  to  receive  and  unload  stone  furnished  by  plaintiff,  and 
plaintiff  claimed  that  he  was  damaged  thereby.  Evidence 
in  support  of  such  claim  was  admitted  over  defendant's 
objection.  The  court  charged  that  if  by  such  failure  plain- 
tiff was  delayed  to  his  damage,  the  jury  should  find  for 
the  plaintiff  for  such  sum  as  damages  thereby  as  the  evidence 
shows  plaintiff  suffered.  Held,  that  where  the  record  does 
not  show  that  defendant  excepted  to  the  charge,  it  became 
the  law  of  the  case,  and  the  ruling  of  the  court  in  the  ad- 
mission of  evidence  in  accordance  with  suoh  rule  will  not 
be  reviewed. — Mt.  Vernon  S.  Co.  v.  Sheeley.  313. 

30.  Objection    Below — Defect    of   Parties — An    objection    on    the 

ground  of  defect  of  parties  will  not  be  considered  for  the 
first  time  on  appeal. — ^Zion  Church  v.  Parker,  1.  Mora  defect 
appearioff  on  the  face  of  ihe  petiiion.— Zion  Church  v.  Parker, 
1.    Nor  Aat  verdict  is  excessive.— Patton  v.  Lund,  201. 

31.  Plea  and  Pboof — Waiver — When  no  advantage  Is  taken  of  a 

failure  to  plead  demand,  the  cause  is  tried  as  though  demand 
were  in  issue  and  the  evidence  tends  to  show  that  one  was 
made,  the  action  may  be  maintained  though  demand  be  es- 
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sential  and  not  pleaded. — Cole  v.  Charles  City  National  Bank, 
C32. 

32.  Questioning   Cause  of  Action — Exceptions  to  Instructions — 

One  may  not  allow  a  case  to  be  tried  on  the  theory  that  the 
petition  is  sufficient,  and  then,  on  exceptions  to  instructions 
on  the  issues,  raise  the  question  whether  a  cause  of  action  is 
stated. — Enix  v.  Illinois  Central  Ry.  Co.,  508. 

33.  Presumption s^ — Exceptions — A  correction  of  the  record  in  the 

iQwer  court,  after  appeal  talten  to  show  that  no  exception 
was  taken  to  a  certain  ruling,  will  not  be  disturbed,  in  the 
absence  of  a  clear  showing  thac  the  trial  Judge  was  wrong 
in  his  finding. — Patton  v.  Lund,  201. 

34.  Notice  of   Testimonv — ^Where   a  witness  whose  name  is  not 

indorsed  on  the  indictment,  is  permitted  to  testify  over 
objection,  after  the  prosecution  statee  that  notice  was  given, 
and  presents  what  it  claims  was  a  notice  .to  the  court, 
on  appeal,  it  will  not  be  presumed  that  the  notice  was  in- 
sufficient, or  was  not  properly  served,  such  notice  not  being 
included  in  the  abstract. — State  of  Iowa  v.  Bone,  537. 

35.  Objections  not  Ruled  on — Where  sufliclent  evidence  to  sustain 

the  judi^nent  tielow  was  ptxfperlj  admitted,  it  will  he  f^re* 
sttmed  on  appeal  that  other  evidence,  properly  objected  to, 
which  objections  do  not  appear  to  have  been  passed  upon, 
was  not  considered. — Hogan  v.  Sullivan,  456. 

36.  Ruling  on  Motion  fob  New  Trial — The  overruling  of  a  mo- 

tion for  new  trial,  without  a  statement  of  the  ground 
thereof,  will  be  sustained,  it  appearing  that  the  motion  was 
not  filed  in  time. — German  Savings  Bank  v.  Cady,  228. 

37.  Special   Findings — Evidence  Not   Resorted  to — ^The   evidence 

will  not  be  resorted  to  on  appeal  to  determine  additional 
facts  in  aid  of  special  findings,  as  against  the  general  ver- 
dict, since  the  general  verdict  is  decisive  of  all  issues  sub- 
mitted, not  specially  found  by  the  Jury. — Schulte  v.  C.  M. 
&  St.  P.  Ry.  Co.  89. 

38.  Question  Not  Raised  in  Pleadings — Trial  De  Novo — ^A  ques- 

tion not  raised  by  the  pleadings  in  the  trial  court  will  not 
be  determined  on  appeal  on  a  trial  de  novo. — ^Zion  Church  v. 
Parker.  1. 

39.  Verdict — ^Where  there  is  no  evidence  of  the  alteration  of  a 

bond  except  indications  that  something  has  been  erased 
from  a  line  on  which  one  of  the  sureties  signed,  a  verdict 
that  the  matter  erased  was  the  signature  of  the  surety,  that 
the  erasure  occurred  after  the  defendant  signed  on  a  lower 
line,  and  that  another  name  was  substituted  therefor  with- 
out defendant's  consent,  is  not  justified  by  the  evidence. — 
University  of  Illinois  v.  Hayes,  690. 

Bulings  on  Motion— See  »♦,  ante;  ",  post. 
Special  Findings— See  *^  anle. 
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40.  Second  Appeal  — Stabe  Decisis — ^Where  a  case  Is  tried  the 
second  time  in  accordance  with  express  directions  given  by 
the  supreme  court  on  appeal  from  the  Judgment  in  the  first 
trial,  the  correctness  of  the  views  expressed  on  such  appeal 
cannot  be  questioned  on  a  second  appeal.  If  the  first  de- 
cision was  erroneous,  rehearing  was  the  method  of  correct- 
ing it— Hendershott  v.  W.  U.  T.  Co.,  415. 

41.  Law  of  Case — As  to  Evidence — That  Evidence  Makes  Jury 
Qtiestion — Where  the  evidence  on  a  second  trial  is  the  same 
as  on  the  first,  which  the  supreme  court  on  appeal  held 
sufficient  to  go  to  the  Jury,  it  is  proper  to  leave  such  evi- 
dence to  the  jury  on  the  second  trial. — Idem. 

A2.  Supersedeas — Dissolving  Injunction — ^A  decree  was  entered 
declaring  that  the  lien  of  the  judgment  creditor  was  supe- 
rior to  the  mortgage,  and  defendant,  who  had  purchased  the 
property  at  the  execution  sale,  under  the  mortgage,  and 
taken  possession,  obtained  a  temporary  injunction  restrain- 
ing the  Judgment  creditor  from  disturbing  his  possession 
until  the  appeal  from  the  decree  was  determined.  The  tem- 
porary writ  was  dissolved,  on  motion,  by  the  judgment 
creditor,  and  defendant  then  redeemed  from  the  judgment 
lien.  Held,  that  the  contention  that  defendant,  by  filing  a 
superedeas  bond  and  appealing  from  the  order  dissolving 
the  temporary  writ,  could  have  kept  it  in  force,  and  that 
ther^<H*e  the  reiiAemption  was  Tolnutary*  was  wttkont  merit, 
since  an  order  diopolviiig  such  a  writ  is  self  executing,  and 
is  not  superseded  by  filing  a  bond. — Manning  v.  Poling,  20. 

43.  Tax  Appeals  — Fbom   Board  of  Review — Jurisdiction  of  Dis- 

trict Court — ^Where  appellant  filed  in  the  district  court  a 
notice  to  the  presiding  officer  of  the  board  of  review  stating 
that  appellant  appealed  from  the  action  of  said  board  with 
regard  to  his  assessment  and  the  adding  of  his  property  to 
the  assessment  rolls,  but  filed  no  statement,  transcript, 
complaint,  certified  copy  of  the  proceedings  of  the  board, 
or  other  paper  to  show  that  any  decision  had  been  rendered 
by  the  board  of  review,  or  of  what  appellant  complained, 
there  was  nothing  before  the  court  to  indicate  that  the 
appeal  was  from  the  action  of  the  board  of  review,  as 
authorized  by  Code,  section  1373,  and  hence  it  was  properly 
dismissed. — Frost  v.  Board  of  Review,  103. 

44.  Review  in  District  Court — Under  Code,  section  1373.  pr.>vid- 

ing  that  any  person  aggrieved  by  a  tax  assessment  may 
make  complaint  thereof  to  the  board  of  review,  from  which 
appeals  may  be  taken  with  reference  to  such  complaints  to 
the  district  court,  such  court  is  authorized  to  determine 
only  the  correctness  of  the  assee  •  lent  with  reference  to 
the  complaints  made,  and  hence  cannot  increase  the  appel- 
lant's assessment. — Farmers  L.  &  T.  Co.  v.  Tn.  of  Fonda,  728. 

45.  Burden  of  Proof — ^Where  a  taxpayer  appeals  to  the  district 

court  from  the  action  of  the  board  of  review  in  approving 
an  assessment,  the  burden  is  on  the  appellant  to  show  the 
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decision  of  the  board  is  erroneous,  since  a  contrary  holding 
would  impose  on  the  district  court  the  duty  of  making  the 
original  assessment  of  the  property. — Frost  v.  Board  of 
Review,  103. 

46.  Time  for  Appeal -Runs  from  entry  of  Judgment,  as  to  the  Judg- 
ment, and  not  from  ruling  on  motion  for  new  trial.— Oerman 
Sayings  Bank  v.  Cady,  228. 

TransoriptB— See »,  ante. 
Trial  de  novo~See  \  »,  *>,  »  ante. 
Waiver— See  *»,  ",  ante. 
Writs— See  ",  ante. 

ARBITRATION— See  Insub  ,  « to  ». 

ASSIGNMENTS. 

Scope  of — Interest  in  Business — Covers  Note  Sped/led — An 
assignment  of  interest  of  the  plaintiff  in  a  certain  busi- 
ness, which  specifies  that  the  assignee  is  to  haye  a  certain 
note  in  possession  of  one  of  the  assignors,  is  sufficient  to 
requirq  the  assignor  to  account  for  such  note  to  the  as- 
signee.— Des  Moines  Nat.  Bank  v.  Meredith,  9. 

ATTACHMENTS— See  Damag£S.  •,  »;  Mtqes.,  ';  Becobd.  Acts.  «. 
ATTORNEYS— See  Appeal,  ». 

JlTTOENET'S   fees— See  Em.  Dom.,  •,  *. 

Partition — Apportionment  of  in — Undet  Code,  section  4261, 
providing  that  In  actions  for  partition  of  real  estate,  where 
a  decree  ordering  partition  or  sale  is  rendered,  there  shall 
be  taxed  in  favor  of  plaintiff,  as  costs  in  the  case,  an  attor- 
ney's fee,  it  is  error  to  decree  that  each  party  shall  pay  his 
own  attorney's  fees,  since  there  is  no  authority  for  appor- 
tioning the  attorney's  foes  as  provided  for  other  costs  by 
section  4260.  requiring  that  costs  of  partition  not  created 
by  contest  shall  be  paid  eventually  by  all  the  parties  In  pro- 
portion to  their  interests. — Plant  v.  Tate,  283. 

ATTORNEY'S  LIEN— See  Pkact.,  « 
BANKS— See  Tax  ,  » 

B4STABDS. 

1.  Recognition — Evidence — Plaintiff  and  decedent  had  illicit 
relations,  and  on  the  former's  l)ecoming  pregnant,  the  latter 
took  her  to  a  distant  city,  secured  a  room  for  her,  intro- 
ducing her  to  the  landlord  and  his  wife  as  his  wife,  and 
during  her  stay  there  roomed  with  the  plainUfT  twicci^ 
treated  her  as  his  wife,  and  furnished  her  money  in  antici- 
pation of  the  birth  of  the  child.  Decedent  wrote  to  plaintiff 
that  his  counsel,  had  advised  him  that  she  could  bring  suit 
for  damages,  and  that  was  all  she  could  do,  even  if  he  were 
not  married.  He  further  advised  her  to  drop  the  matter, 
as  suit  would  have  to  be  brought  in  their  home  cicy.    Prior 
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to  the  child's  birth,  decedent  died.  Held,  that  decedent  did 
not,  generally  and  notoriously,  or  in  writing,  recognize  the 
child  as  his,  entitling  it  to  a  distributive  share  in  the  estate. 
—Duffy  V.  Duffy.  581. 

2.  Statutes — Evidence  of  acts  and .  conversations  of  the  alleged 

father  of  an  illegitimate  child,  tending  to  show  recognition 
of  the  child  as  his  own.  is  admissible  in  a  partition  suit 
brought  by  such  child  against  lawful  children,  though  such 
acts  and  conversations  occurred  prior  to  the  adoption  of 
Code,  1851,  under  which  illegitimates  were  given  the  right 
to  inherit  from  their  father  when  recognized  by  him  as  his 
children. — ^Alston  v.  Alston,  29. 

3.  Held  Sufficient — ^Evidence  showed  that  a  putative  father  vis- 

ited plaintiff  on  various  occasions,  spoke  to  him  as  his  son, 
and  was  addressed  by  him  as  a  son  would  address  a  father. 
The  father  often  referred  to  him  as  his  son,  placed  him  with 
a  family  for  adoption,  took  a  special  interest  in  him  during 
his  sickness,  and  not  long  before  his  death  gave  him  a  war- 
ranty deed  for  120  acres  of  land  for  the  express  considera- 
tion of  |1.  The  father  knew  that  the  plaintiff  was  reputed 
to  be  his  son,  but  never  repudiated  the  relationship.  None 
of  the  witnesses  who  testified  that  they  had  never  heard  that 
the  father  had  such  a  son  were  acquainted  with  the  son.  Held, 
sufficient  to  show  that  plaintiff  was  the  son  of  the  purtative 
father,  and  that  he  was  generally  and  notoriously  recognized 
by  him  as  such. — Idem, 

I.  May  be  Established  in  Pabtition  Suit — ^An  illegitimate  child 
may  maintain  a  partition  suit  against  lawful  children,  on 
showing  his  relationship  and  recognition  by  their  common 
father,  and  need  not  first  establish  his  heirship  by  other 
proceedings. — Idem. 

5.  Recognition  op  Heibship  Not  Requibed— Under  Code,  section 
3385,  providing  that  "An  illegitimate  child,  in  order  to  in- 
herit from  its  father,  unless  the  paternity  is  proven  during 
the  father's  life,  must  have  been  recognized  by  him  as  his 
child,  and  such  recognition  must  have  been  general  and 
notorious,  or  else  in  writing,"  the  recognition  required  is 
not  that  the  father  shall  have  recognized  the  illegitimate  as 
entitled  to  inherit,  but  only  that  he  shall  have  recognized 
him  as  a  child. — Idem, 

BONDS — See  Alt.  of  Instruments,  ',  •. 

BOUNDARIES. 

i.  Adverse  Possession — Building  With  Reference  to  Line — ^Where 
plaintiff  and  defendant*  each  constructed  buildings  with 
respect  to  a  line  regarded  by  them  as  the  boundary  between 
their  lots,  such  action  was  a  claim  on  the  one  hand,  and 
an  acquiescence  therein  on  the  other,  that  such  line  was  the 

^  boundary,  so  that  possession  beyond  the  true  line  was  ad- 

verse.— ^Klinkner  v.  Schmidt,  695. 
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2.  Evidence— General   iSepute— Where  plaintiff   established   title 

to  a  lot  of  certain  width  on  the  eastern  side  of  a  block 
bounded  by  a  street,  and  claimed  that  defendant  occupied  a 
part  of  the  western  portion  of  her  lot,  evidence  of  general 
repute  as  to  the  boundary  of  the  street  was  admissible  ta 
show  the  east  line  of  plaintiff's  lot. — Idem. 

3.  Maintenance  of  Division  Fence  — Implied  Agreement — Where  & 

division  fence  between  adjoining  owners  has  stood  for  over 
ten  years,  each  party  claiming  to  own  up  to  it,  an  agree- 
ment to  make  it  the  true  boundary  will  be  implied — ^Kulas  y. 
McHugh,  188. 

BUILDING  AND  LOAN  ASSOCIATION. 

1.  Mortgage — Defenses — ^Where  a  mortgage  is  executed  in  Iowa 
to  a  foreign  loan  association,  the  fact  that  the  statutory  re- 
quirements of  the  state  had  not  been  observed  when  the 
stock  was  subscribed  for  is  not  sufficient  to  destroy  the  lien 
under  the  mortgage. — Spinney  v.  Miller.  210. 

2.  Estoppel — ^A  mortgagor  who  has  received  and  retains  benefits 
under  a  mortgage  executed  to  a  foreign  loan  association  can- 
not assert  its  invalidity  because  of  failure  of  such  association 
to  comply  with  the  statutes  prescribing  terms  on  which  for- 
eign corporations  may  do  business  in  the  state. — Idem. 

8.  Sbttlbmkkt  or  Building  and  Loan  Mortoaors — Foreclosure — 
Under  Code,  section  1898,  providing  that  on  foreclosure  of 
a  building  and  loan  mortgage  the  borrower  shall  be  charged 
with  the  full  amount  of  the  loan  made  to  him,  and  he  shall 
be  credited  with  the  same  value  of  his  pledged  shares  as  if 
he  had  voluntarily  withdrawn  the  same,  a  borrower  is  not 
entitled  to  the  withdrawal  value  of  his  shares,  and  also  the 
dues  and  premiums  paid,  sincQ  the  premiums  form  part  of 
the  profit  fund,  and  go  to  increase  the  value  of  all  shares^ 
whether  held  by  borrowers  or  non-borrowers. — Briggs  v. 
Iowa  S.  &  L.  Assn.  232. 

4.  Insolvency — Interest — In  a  suit  by  an  insolvent  building  asso- 

ciation for  settlement  with  borrowing  members  the  latter 
are  entitled  to  a  credit  for  premiums  paid  by  them,  but  no 
credit  should  be  allowed  for  interest  and  for  dues  paid  on 
stock,  as  interest  cannot  be  credited  in  reduction  of  prin- 
cipal, and  such  stock  has  no  withdrawal  value  until  the  In- 
solvent esta'ee  is  settled. — Spinney  v.  Miller,  210. 

5.  Same — ^A  settlement  with  borrowers,  prescribed  by  statute  for 

a  solvent  building  association,  is  not  applicable  when  the 
association  becomes  insolvent — Idem. 

6.  Law  of  Sister  State — The  law  as  to  the  settlement  of  a  foreign 

building  association  with  its  borrowers  in  the  state  of  its 
domicile  not  being  shown,  it  will  be  presumed  to  be  the 
same  as  the  law  of  Iowa. — Idem. 
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7i  Receivers — STiPtJLATiON  of  Negotiabiutt — Vot  Binding  on — 
A  stipulation  in  a  mortgage  to  a  building  association  that 
it  is  to  be  non-negotiable  and  uncollectible  by  any  other 
person  than  the  association  is,  notwithstanding,  transfer- 
able under  the  statute  and  is  not  operative  against  an 
assignment  made  by  a  receiver  of  the  association  through 
an  order  of  court. — Idem, 

8.  Usury — ^Where  a  borrowing  member  of  a  building  and  loan 
association  pays  only  12  per  cent  interest,  the  contract  is 
not  usurious  because  the  creditor  may  have  secured  more 
by  exacting  monthly  payments  of  interest — Briggs  v.  Iowa 
S.  &  L.  Assn,  232. 

CHAMPERTY— See  Tax  , '<>. 

CHATTEL  MORTGAGES— See  MORTGAGES.  »  ",  ";  Pbact.,  » 

CHILDREN— See  Rail.,  »  »•,  " 

CHURCHES— See  Trusts,  ^  to  ". 

CITIES  AND  TOWNS— See  Em.  Domain.,  », «;  Negliq..  ».  •. 

1.  Ordinances — Closing  Saloon  on  Election  Day — Under  Code, 

section  2445,  empowering  cities  and  towns  to  adopt  rules 
and  ordinances  for  further  regulating  and  controlling  the 
liquor  traffic  for  the  preservation  of  peace  and  good  order, 
and  section  680»  authorizing  cities  to  pass  ordinances  for  the 
public  safety,  to  preserve  the  health,  promote  prosperity, 
and  improve  the  morals,  order,  comfort,  and  convenience 
of  the  public,  a  city  council  may  pass  ordinances,  not  in  con- 
flict with  the  state  law,  regulating  the  closing  of  saloons  on 
election  day. — Iowa  City  v.  Mclnnerny,  586. 

2.  Conflict  With  State  Law — A  city  ordinance  which  prohibits 

the  opening  of  a  saloon  on  election  days,  and  prescribes  a 
fine  not  exceeding  $50  for  its  violation,  is  in  conflict  with 
the  state  laws  and  invalid. — Idem, 

3.  Same — ^An  ordinance  covering  a  subject  already  fully  covered 

by  an  act  of  the  legislature  is  in  conflict  therewith. — Idem, 

4.  Construed — Erecting   Scale   in   Street — Evidence  of  an  ordi- 

nance authorizing  defendant  to  maintain  stockyards  within 
the  limits  of  a  municipal  corporation,  but  not  on  its  streets, 
is  immaterial,  in  an  action  for  a  personal  injury  resulting 
from  the  maintenance  of  scales  in  the  street — Rupp  v. 
Howard,  65. 

5.  Suspending  Rules  on  Passage  of — Matob  City  Second  Class — 

Is  Member  of  Council — A  vote  of  flve  members  of  a  council 
composed  of  six  councilmen  and  the  mayor  is  insufficient  to 
suspend  the  rules,  and  an  ordinance  passed  in  pifrsuance  of 
such  action  without  being  read  on  three  successive  days  is 
invalid. — Griffin  v.  Messenger,  99. 

tm  Streets — Duty  as  to — Instructions — Instructions  that  a  city 
must  maintain  its  streets  in  a  reasonably  safe  condition  for 
those  who  travel  thereon,  and  not  for  those  who  leave  the 
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highway  or  approach  the  same  from  outside  the  limita,.  ai:e 
not  objectionable,  as  requiring  the  city  to  keep  its  streets 
in  repair  to  the  whole  width  thereof. — ^Johnson  v.  City  of 
Sioux  City.  137. 

7.  Road    Supervisors — Cannot   Authorise   Erection    of   Scale   in 

Street — Eyidence  that  the  road  supervisor  authorized  de- 
fendant to  erect  scales  in  the  street  is  not  admissible  in  an 
action  for  injuries  received  because  of  such  scales,  since  the 
road  supervisor  had  no  authority  to  grant  such  right. — 
Rupp  V.  Howard.  65. 

8.  Special  Tax  Assessment — Construction  of  Sewer— Completion 

of  Work — ^A  special  assessment  for  the  construction  of  a 
sewer  can  not  be  levied  and  collected  in  advance  of  the  com- 
pletion thereof. — Sanborn  v.  Mason  City,  189. 

9.  Statutes — Mandatorv — Where,    before    the  completion   of    a 

sewer,  the  city  passed  an  ordinance  directing  that  the  prob- 
able cost  of  the  entire  improvement  be  estimated,  and  a  tax 
levied  for  the  payment  thereof  and  suit  was  brought  to  en- 
Join  the  enforcement  of  the  assessment  on  the  ground  that 
such  a  tax  was  prohibited  by  Acts  Twenty-fifth  Qeneral 
Assembly,  chapter  7,  section  10,  providing  that,  when  such 
improvement  shall  have  been  completed,  it  shall  be  the 
duty  of  the  city  council  to  ascertain  the  cost  theroof,  and 
assess  the  same  against  the  property  benefited,  a  cpntention 
that  the  tax  was  valid,  on  the  ground  that  the  time  for  levy 
of  the  assessment  as  prescribed  by  such  section  was  direct- 
ory merely  could  not  be  sustained. — Idem, 

CONSIDERATION— See  Judom.,  ";  Neo.  Instb. 
CONSOLIDATION— See  Pract.,  •. 

CONSTITUTIONAL  LAW— see  Em  Dom.,  •,  *. 

1.  Collection  of  Taxes  not  Given  In  — ^The  procedure  authorized  by 
the  Code  is  not  unconstitutional,  as  in  violation  of  the 
principle  of  uniformity  of  taxation. — Qalusha  v.  Wendt,  597. 

2.  Same — If  the  estate  owed  nothing  for  taxes  when  the  statute 

took  effect,  an  obligation  on  account  of  something  already 
omitted  to  be  done  could  not,  constitutionally,  be  created. — 
Idem, 

3.  Penalty — How   far  Enforceable — ^The  penalty  authorized   by 

such  provision  cannot  be  enforced  as  to  taxes  which  should 
have  been  assesed  prior  to  the  taking  eifTect  of  the  present 
Code. — Idem. 

4.  Some— Interest  is  such  a  penalty. — Idem. 

« 

6.  Establishment  of  Superior  Courts  — Code,  title  3,  chapter  6, 
authorizing  cities  of  certain  size  to  establish  superior  courts 
in  a  prescribed  manner,  such  courts,  when  estal^ished  to' 
take  the  place  of  the  city  police  court,  does  not  contravene 

'    '       Constitution,  article  5,  section  1,  providing  that  the  Judicial 
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power  shall  be  vested  in  the  supreme  court,  district  court 
and  such  other  courts  as  the  general  assembly  may  estab- 
lish, as  delegating  to  the  people  the  power  to  establish 
courts. — Page  v.  Millerton,  378. 

6.  Same — Though  Code,  title  3,  chapter  6,  in  conferring  on  su- 

perior courts  concurrent  Jurisdiction  with  the  district  and 
circuit  courts,  requires  persons  residing  outside  the  city 
in  which  the  court  is  established  but  within  the  district, 
to  submit  to  its  Jurisdiction,  such  act  does  not  violate  Con- 
stitution, article  1,  section  9,  providing  that  the  right  of 
trial  by  Jury  shall  remain  inviolate. — Idem, 

7.  Same — It  does  not  violate  Constitution,  article  1,   section   6 

requiring  all  laws  of  a  general  nature  to  be  of  uniform 
operation. — Idem. 

8.  Retroactive  Statutes — ^That  a  statute  is  retroactive  does  not 
make  it  unconstitutional  save  so  far  as  it  impairs  con- 
tractual or  vested  rights. — Galusha  v.  Wendt,  597. 

.  9.  Same — That  a  tax  penalty  provided  may  not  be  enforced  retro- 
spectively does  not  render  the  whole  statute  unconstitu- 
tional.— Idem. 

CONTEMPTS. 

Right  to  Explain  — Waiver  of — Code,  seotion  4465,  allows  one 
accused  of  contempt  to  make,  at  his  option,  a  written  explan- 
ation thereof  under  oath.  Held,  that  where  one's  guilt  is 
unquestioned,  and  where  he  advised  the  court  in  unmis- 
takable language  that  he  was  ready  for  punishment  if  the 
Judge  was  disposed  to  inflict  it,  is  not  necessary  that  an 
opportunity  be  given  for  such  written  explanation  before 
punishment   is   inflicted. — Hardin   v.   Silvari,    157. 

CONTRACTS— See  Boundaries,  ";  Dam.,  »;  Rail.,  *, «. ';  Stat- 
utes,'; Trusts,  ", 

1.  Construction  — Consent  to  Cancel  Mortgage — Plaintiff  held  a 
Judgment  against  defendant,  part  of  which  was  secured  by 
mortgage.  Afterwards  the  parties  had  a  settlement,  by 
notes  and  cash,  and  the  Judgment  was  released.  Judgment  was 
thereafter  obtained  by  plaintiff  on  the  notes  given  on  the 
settlement,  but  the  mortgage  indebtedness  was  not  treated 
as  distinct  from  the  other  indebtedness  after  rendition  of 
the  first  Judgment  Defendant  testified  that  it  was  agreed 
that  the  mortgage  should  be  satisfied,  whi.ch  plaintiff  denied. 
Held,  suificient  to  show  an  agreement  to  cancel  the  mort- 
gage, and  that  no  recovery  could  be  had  the^reunder. — 
Brooks  V.  Jones,  385. 

2.    Ordeb  Conditioned  on  Satisfaction  With    Goods    Ordered— 
Where  defendant  signed  a  written  order  to  plaintiff  for  a 
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harvester,  and  delivered  it  to  plaintiff's  agent  under  an  oral 
agreement  that  the  order  should  not  be  delivered  to  plaintiff 
until  defendant  examined  the  machine,  and,  if  he  was  not 
then  satisfied  with  it,  he  could  countermand  the  order,  a 
charge  that  such  agreement  means  that  the  machine  could 
not  be  objected  to  by  defendant  unless  it  was,  for  a  satisfac* 
tory  reason,  based  on  some  matter  relating  to  the  machine, 
and  not  simply  the  fact  that  he  did  not  like  it,  is  erroneous, 
since  if  defendant  was  honestly  dissatisfied  with  the  ma- 
chine on  inspection,  he  was  not  required  to  taKe  it. — ^Mc-Cor- 
mick  H.  M.  Co.  v.  Okerstrom,  260. 

3.  Evidence — Where  defendant  signed  a  written  order  for  a  har- 

vester, conditional  on  his  being  satisfied  with  the  machine 
on  inspection,  evidence  that  he  was  not  satisfied  with  the 
machine  tendered,  because  he  wanted  a  left-hand  cut,  and 
the  one  offered  was  a  right-hand  cut,  was  competent  in  an 
action  for  the  price. — Idem, 

4.  Jury  Question — ^Where  defendant  signed  a  written  order  for 

a  harvester,  the  order  to  be  delivered  only  on  condition  that, 
after  inspeotion,  defendant  was  satisfied  with  the  machine, 
and  he  refused  the  machine  tendered  because  it  was  a  right- 
hand  cut,  it  was  error  to  charge  that  the  mere  fact  that  the 
machine  was  a  right-hand  cut  machine  was  not  sufilcient 
excuse  for  the  defendant  to  refuse  to  accept  it,  since  the 
question  was  one  for  the  Jury. — Idem, 

5.  Vendor  and  Pubchaseb— A  written  agreement  stated  that  a 

transfer  of  corporate  stock  was  to  be  made  for  six  city  lots, 
and  that,  in  case  the.  lots  should  not  be  disposed  of  by  the  pur- 
chaser on  or  before  August  15,  1896,  the  vendor  would  pay 
$1,800  for  them,  less  the  amount  of  incumbrance  that  might 
be  thereon  at  that  time,  provided  the  purchaser  would 
notify  the  seller  90  days  previous  to  that  date  of  his  desire 
to  receive  such  payment.  The  stock  was  duly  transferred. 
Held,  that  the  writing  constituted  a  contract  binding  on  the 
vendor  on  proof  of  notice  and  compliance  with  the  terms 
thereof. — MoFarland  v.  McCormick.  368. 

6.  Evidence— Suit  to  Recover  Price  for  Buildino  Done — ErrO' 

neous  Dismissal  of  Petition — ^A  contractor  sued  to  recover 
the  building  price  of  a  house  both  on  specific  contract  and 
a  quantum  meruit  and  to  foreclose  a  mechanic's  lien.  His 
evidence  showed  the  making  of  the  contract,  that  $250  Of  the 
price  agreed  on  remained  unpaid,  that  certain  items  of  work 
claimed  as  extras  were  so,  and  the  value  of  the  other  items 
admitted  by  defendant  to  be  extras.  Held,  that  it  was  error 
to  dismiss  the  petition  on  the  merits,  as  the  evidence  showed 
plaintiff  was  entitled  to  Judgment  in  some  amount — Brewer 
V.  Hugg,  486. 

7,  Between  Husband  and  Wife — ^Relinquishment  of  Dower  as 
Part  Consideration — Such  contract  is  void,  and  can  not  be 
enforced  against  his  estate,  since  the  wife's  right  of  dower 
in  her  husband's  estate  is  an  interest  which  cannot  be  a 
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subject  of  contract  between  them,  and  the  relinquishment 
of  this  right  formed  part  of  the  consideration  for  the  con- 
tract.— Newberry  v.  Newberry,  704. 

8.  Right  to  Distributive  Share — Estoppel — Plaintiff  and  defend- 

ant settled  her  suit  for  separate  maintenance  by  a  contract 
that  he  pay  her  an  annuity  for  life,  and  a  conveyance  of 
,  a  life  eiTcate  in  certain  land,  and  a  lien  on  his  other  land  to 
secure  the  annuity,  and  she  released  all  other  claims  to  his 
estate.  His  will  referred  to  the  agreement,  and  directed  his 
executor  and  residuary  legatee  to  continue  such  payments, 
which  he  did  for  one  year.  Held,  that  no  copy  of  the  will 
having  been  served  on  the  widow  she  had  not  been  required 
to  elect,  and  by  accepting  the  annuity  from  the  executor 
she  was  not  estopped  from  repudiating  the  void  contract, 
and  claiming  her  distributive  share  in  her  husband's  estate. 
— Idem. 

9.  Power  or  Attorney — ^A  power  of  attorney  given  by  a  wife  to 

her  husband  under  a  separation  agreement,  empowering  him 
to  sign  for  her  conveyances  of  the  real  estate  allotted  to 
him  by  the  agreement,  was  void  under  section  3154,  and 
incapable  of  ratification,  notwithstanding  sections  2919  and 
3161. — Sawyer  v.  Biggart,  489. 

10.  Estoppel  to  Claim  Distributive  Share — Property  Allotted  to 

Hiisband  by  Contract — A  wife  separated  from  her  husband 
under  agreement  by  which  the  property  was  divided  between 
them,  is  not  estopped  to  claim,  on  the  husband's  death,  one- 
third  of  the  real  estated  allotted  to  him  by  the  agreement, 
and  which  he  had  conveyed,  either  by  retaining  the  real  es- 
tate allotted  to  her  or  by  claiming  and  receiving  her  distribu- 
tive share  of  his  personal  estate,  it  not  appearing  that  the 
husband's  grantee  had  changed  his  attitude  by  reason  of  the 
wife's  conduct. — Idem, 

11.  Not  to  Borrow — Public  Policy — A  provision  in  a  note  limiting 

the  privilege  to  make  payment  thereof  before  maturity  to 
money  not  borrowed  in  whole  or  in  part  elsewhere,  is  not 
contrary  to  public  policy  or  in  restraint  of  trade. — Shene- 
berger  v.  Union  C.  L.  Ins.  Co.,  578. 

12.  Not  to  En^^^age   in  Business — Partners — Breach — Defendant 

sold  his  livery  stable  to  plaintiff  and  F.,  as  partners,  and 
agreed  not  to  re-engage  in  the  livery  business  in  that  town 
while  the  parties  of  the  second  part  were  engaged  in  that 
business  on  the  premises  sold.  F.  assigned  his  interest  in 
the  contract  to  plaintiff,  and  thereafter  defendant  started 
a  livery  stable.  Held,  that  the  assignment  destroyed  the 
identity  of  the  partnership,  and  the  act  of  defendant  was 
not  in  violation  of  his  agreement. — Barron  v.  Collen- 
baugh,  71. 

18.  Not  to  Enter  into  Contract — Consideration — An  agreement 
between  a  party  about  to  enter  into  a  contract  to  furnish 
certain  paving  materials  to  a  city,   for  use  on  a  certain 
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Street,  and  another,  whereby  the  latter  Is  to  pay  the  former 
a  certain  amount  per  cubic  yard  for  material  used  in  such 
street,  on  condition  that  the  former  will  not  enter  into  such 
contract  nor  sell  any  such  material  in  that  city  for  a  cer- 
tain period,  is  not  void  for  want  of  consideration,  since  the 
former's  forbearance  was  suflScient. — Marshalltown  S.  CJo. 
V.  Brick  Co.,  574. 

14.  Not  Against  Public  Policy — Such  agreement  is  not  void   as 

against  public  policy,  because  tending  to  prevent  competi- 
tion;  it  being  limited  as  to  time,  place,  and  commodity. — 
Idem. 

15.  To  Support    One    Who    Marries  a  Son — Consideration — ^Where 

a  father  agreed,  in  consideration  of  plaintiff  marrying  his 
son,  to  provide  her  a  home  and  to  support  plaintiff  and  her 
child  in  case  his  son  failed  to  do  so,  the  contract  will  be 
deemed  supported  by  a  sufficient  consideration. — ^Wright  v. 
Wright,  748. 

16.  Public  Policy — A  contract  made  by  a  father,  in  consideration 

of  plaintiff  marrying  his  son,  who  had  wronged  plaintifT,  to 
provide  a  home  and  support  plaintiff  and  her  child  in  case 
his  son  failed  to  do  so,  is  not  void  as  against  public  policy. 
— Idem, 

17.  Reconveyance— Forfeifttre — Though  an  agreement  to  reconvey 

to  a  vendor  within  a  given  time  at  an  agreed  price  is  a 
mortgage,  yet,  as  time  is  the  essence  of  the  contract,  on 
failure  to  pay  the  purchase  price  within  such  time  the 
right  to  a  reconveyance  is  forfeited. — Bigler  v.  Jack,  667. 

18-  Rescission — Breach  of  Contract — Plaintiff  owned  notes  se- 
cured by  mortgage  executed  to  O.  Under  an  agreement  be- 
tween plaintiff,  defendant  and  O.,  the  latter's  partner  in 
business  consenting,  plaintiff  .surrendered  the  notes  and 
mortgage  to  defendant  in  consideration  of  the  latter's  con- 
veying to  him  a  certain  lot,  and  O.'s  husband  executing  to 
him  his  note  for  a  certain  sum.  Defendant  was  to  receive 
O.'s  interest  as  partner  in  a  business  in  consideration  of 
his  conveyance  of  the  lot  to  plaintiff.  Before  the  invoice  of 
such  business  was  completed,  defendant  refused  to  carry 
out  his  agreement,  and  sold  and  transferred  the  notes 
before  maturity  to  an  innocent  purchaser,  who  afterwards 
recovered  in  an  action  thereon  against  the  maker  and 
plaintiff  as  indorser.  Held,  that  the  agreement  as  between 
the  plaintiff  and  defendant  was  fully  performed,  and  the 
plaintiff  was  not  entitled  to  a  rescission  of  the  contract  and 
damages  for  breach  thereof. — Johnson  v.  Gephart,  4^2. 

CORPORATION  STOCK— See  Fraud,  \ 

COSTS — See  Appeal,  «;  Rail.,  *»,  «<;  Trusts,  ». 

Demand  in  Pleading  Unnecessary — Under  Code,  section  8853, 
providing  that  costs  shall  be  recovered  by  the  successful 
against  the  losing  party,  costs  may  be  recovered  by  a  plain- 
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tiff   without  a  demand  therefor  in  his  petition. — ^Reed  v. 
Corrigan,  638. 

CO-TENANCY, 

1.  Allowance  for  Improvements  by  Co-Tenants  — In  partition  ot 
land  held  by  co-tenant's  mother  during  life,  defendant,  who 
occupied  the  premises  with  his  mother  during  her  tenancy, 
claimed  reimbursement  for  improvements  made  by  him, 
but  it  did  not  appear  that  the  permanent  value  of  the  im- 
provement was  distinct  from  the  cost  of  ordinary  repairs, 
and  there  was  no  claim  by  plaintiffs  for  rent  Plaintiffs  had 
notified  defendant  that  such  premises  were  not  to  be  sub- 
jected to  any  expense  for  improvements  made  by  him.  Held, 
that  defendant  would  not  be  allowed  for  improvements 
made. — ^Booth  v.  Booth,  78. 

2.  Taxes — Payment  by  Life  Tenant — Advances  hy  Co-TenanU^ 
A  tenant  in  common  paid  taxes  on  the  property  during  the 
tenancy  of  his  mother,  life  tenant  thereof,  but  it  did  not 
appear  that  he  paid  them  on  account  of  the  failure  of  his 
mother  to  do  so  or  that  he  paid  them  after  default.  Held^ 
that  he  would  not  be  allowed  for  the  taxes  in  partition  pro- 
ceedings, since  it  was  the  life  tenant's  primary  duty  to  pay 
them. — Idem. 

3.  Use  by  Tenants  in  CJommon — Apportionment  of  Taxes  Paid — 
Where,  in  a  suit  for  partition,  two  of  several  tenants  in 
common  have  occupied  and  used  the  whole  property  and 
paid  the  taxes  thereon,  the  amount  so  paid  should  be  di- 
vided among  the  several  tenants  in  proportion  to  the  inter- 
est of  each  in  the  land. — Plant  v.  Tate,  283. 

4.  TlBe  of  Minor's  TTnpartitioned  Lands — Liability  of  Step- 
Fatheb  and  Mother  fob — Natural  Guardians — Where  a  land 
owner  dies,  leaving  a  widow  and  minor  children,  and  the 
widow  and  her  second  husband  occupy  and  cultivate  the 
land  and  support  the  children,  in  a  suit  for  partition  after 
the  children  are  of  age,  the  widow  and  her  husband  are 
chargeable  with  the  value  of  the  use  of  each  child's  inter- 
est during  his  minority. — Idem, 

COUNTER  CLAIMS— See  Jddgm.,*. 
COURTS— See  Constit.  Law.  » to  «. 
CREDITORS— See  Partnebship,  «. 

CRIMINAL  LAW— »eePBAcr..  •. 

Assault  to  Rape— See  *,  post, 

1.  Escape  from  Prison — What  is  Not — Under  Code,  section 
4897,  providing  that  if  any  convict  breaks  prison  and  es- 
capes, he  shall  be  imprisoned  for  a  certain  term  after  the 
expiration  of  his  original  term,  where  a  convict  was  taken, 
with  others,  to  work  in  stone  quarries  two  miles  from  the 
prison,  his  escape  by  dropping  unseen  into  a  natural  crev- 
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Ice  In  the  rock,  was  not  an  escape  within  the  statute. — State 
V.  King,  413. 

2.  Same — ^Where  a  convict  was  taken,  with  others,  to  work  in  a 

stone  quarry  two  miles  from  the  prison,  his  escape  by 
dropping  unseen  into  a  natural  crevice  in  the  rock,  the 
opening  to  which  was  covered  by  a  companion  and  the  cov- 
ering removed  by  defendant  on  his  departure,  was  not  a 
breaking,  within  Code,  section  4897. — Idem. 

Evidence -See  "  to  «.  «•,  pos^ 

3.  Clebk  of  Gband  Jury  as  Witness — For  the  purpose  of  Im- 

peaching the  testimony  of  a  state  witness  the  clerk  of  the 
grand  Jury  may  be  called  to  disclose  contradictory  testi- 
mony of  such  witness  given  in  his  examination  before  the 
grand  jury. — State  v.  McPherson,  492. 

4.  Habmless  Exclusion — The  refusal  of  the  court  to  allow  the 

clerk  of  the  grand  Jury  to  be  called  in  a  criminal  prosecu- 
tion to  disclose  contradictory  testimony  of  a  state  witness 
given  in  his  examination  before  the  grand  Jury  for  the  pur- 
pose of  impeachment  is  not  reversible  error,  where  the  de- 
fendant subsequently  called  three  members  of  the  grand 
Jury,  and  proved  by  them  without  controversy  the  fact 
sought  to  be  established  by  the  clerk. — Idem, 

5.  Expert    Testimony — ^A   statement,    in  an   instruction  on   ex 

pert  testimony  in  a  criminal  prosecution,  that,  while  the 
profession  of  law  has  not  fully  kept  pace  with  that  of  medi- 
cine on  the  subject  of  insanity,  medical  authorities  have  pro- 
pounded doctrines  respecting  it  as  an  excuse  for  criminal 
acts  which  a  due  regard  for  the  safety  of  the  community 
and  an  enlightened  public  policy  must  prevent  Juries  from 
adopting  as  the  law  of  the  land  is  improper  criticism. — 
State  of  Iowa  v.  McCullough,  532. 

6.  Examination    Before   Magistrate —Shorthand   RKPom— Certifi- 

cation, In  an  examination  before  a  magistrate,  it  was 
agreed  that  the  minutes  of  testimony  should  be  taken  in 
shorthand  by  the  official  stenographer.  Held,  that  there 
was  no  merit  in  an  objection  that  the  examination  was 
taken  and  certified  by  one  other  than  the  official  reporter; 
no  objection  thereto  being  made  on  the  examination. — State  v. 
Turner,  426. 

7.  Who  May  Make  Report — On  agreement  to  take  the  minutes 

of  the  examination  in  shorthand,  the  magistrate  may  order 
whom  he  chooses  to  take  it — Idem. 

Experts— See »,  ante. 
Grand  Jury— »es  •,  *,  ante. 
Included  Oflfenses—See  *',  post. 
Indictment— See  *<>,  post. 

8.  Assault  to  Rape — An  indictment  for  assault  with  intent  to 

commit  rape,  charging  that  the  accused,  "on  or  about  the 
30th  day  of  June,  A.  D.  1900,  in  the  county  of  Polk,  in  the 
state  of  Iowa,  did  wilfully,  unlawfully,  and  with  force  and 
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violence,  make  an  assault  on  one  B.,  a  female,  with  intent 
then  and  there,  her,  the  said  B.,  wilfully,  unlawfully,  and  felo- 
niously to  ravish  and  carnally  know,  by  force  and  against 
her  will,"  sufflcdently  sets  forth  the  facts  constituting  the 
offense  charged. — State  v.  Johnson.  430. 

9.  Charge  That  Weapon  Was  Unknown  to  Grand  Jury — Exhi- 
bition of  Weapon  Before  I'rial  Jury — Where  an  indictment 
for  murder  charged  that  the  assault  was  committed  with  a 
deadly  weapon,  the  description  of  which  was  unknown  to 
the  grand  jury,  and  the  assault  was  with  a  stick  of  wood, 
which*  was  before  the  grand  jury,  it  was  not  error  to  permit 
the  stick  to  be  exhibited  and  examined  before  the  petit  jury. 
—State  of  Iowa  v.  Sigler,  408. 

10.  Definiteness — An    indictment    charging   the    crime    to    have 

been  committed  on  the  "twentieth  day  of  September,"  and 
in  which  at  various  places  the  sign  **&**  is  used  for  the 
word  "and"  is  not  fatally  defective. — State  v.  McPherson, 
492. 

11.  MuBDEB  IN   First   Degree — Bufficiencv — An   Indictment  which 

charges  that  the  act  of  defendant  which  caused  the  deatn 
of  the  deceased  was  done  wilfully,  feloniously,  deliberately, 
premeditatedly,  and  with  malice  aforethought,  and  with 
the  specific  intent  to  kill  and  murder  the  deceased,  is  suf- 
ficient to  charge  defendant  with  murder  in  the  first  degree. 
— Idem. 

12.  Transcript  of  Evidence  Attached  to  Indictment — The  fact  that 

the  'cranscript  of  the  evidence  of  the  examination  before  the 
magistrate,  instead  of  a  minute  thereof  made  by  the  clerk 
of  the  grand  jury,  was  returned  with  the  indictment,  is  not 
prejudicial  to  defendant. — State  v.  Turner.  426: 

13.  Trial  on  Indictment — ^Where  there  was  no  question  but  that 

the  transcript  of  the  evidence  on  which  the  grand  jury 
acted,  and  which  was  returned  with  the  indictment,  was 
the  identical  transcript  of  the  examination  before  the  mag- 
istrate, there  was  no  error  in  the  grand  jury  acting  on  such 
evidence,  nor  in  the  court  permitting  the  examination  of 
the  witnesses  named  therein  on  the  trial,  their  names  being 
indorsed  on  the  indictment,  though  the  transcript  was  not 
indorsed  by  the  magistrate,  as  required  by  Code,  section 
5228. — Idem. 

Insanity— See  ante,  •;  •*,  post. 
InstructionB— See  ".  «•  to  «»,  post. 

14.  Refusal   to    Define   Great   Bodily    Injury — When   Proper — 

The  court's  failure  to  define  "great  bodily  injury,"  after 
using  the  term  in  the  instructions  relating  to  self-defense 
is  not  erroneous. — State  v.  Bone,  537. 

15.  Jurors — Challenge     For     Cause — Formation     of     Opinion — 

Where  a  juror  in  a  murder  trial  has  heard  a  statement  of 
the  facts  from  eye  witnesses,  from  which  he  has  formed 
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an  opinion,  which  he  states  will  require  strong  evidence  to 
remove,  but  thinks  he  can  give  accused  a  fair  trial,  and  not 
be  influenced  by  his  previously  conceived  opinioii,  he  is  not 
subject  to  challege  for  that  cause. — Idem. 

16.  Kleptomania — InstructionB — ^An    instruction    on    the    issue    of 

kleptomania  as  a  defense  in  a  prosecution  for  larceny,  that 
the  practical  question  to  be  determined  was  whether  avarice 
or  greed,  or  insaaity,  was  the  controlling  force  which  led  to 
the  commission  of  the  offense,  is  improper,  as  setting  off 
avarice  and  greed  against  insanity,  as  though  these  quali- 
ties indicated  a  sound  mental  condition;  since  kleptomania 
is  a  weakening  of  the  will  power  to  such  an  extent  as  to 
leave  the  afflicted  one  powerless  to  control  his  impulse  to 
appropriate  the  personal  property  of  others,  without  regard 
to  whether  such  impulse  is  inspired  by  avarice  or  greed,  or 
other  motives. — State  v.  McCullough,  532. 

Malice— See  •*,  post. 

17.  Manslaughter — Provocation — Where      accused      claims      that 

shortly  before  the  homicide  he  was  informed  of  an  inde- 
cent assault  by  deceased  upon  his  wife,  it  is  not  error  to 
instruct  that  such  information  was  not  sufficient  provoca- 
tion to  reduce  the  offense  to  manslaughter. — State  v.  Bone, 
537. 

Murder— See  »S  ",  ante. 

18.  Evidence — Appearance    of    Accused — ^Where    a    homicide    oc- 

curred about  4  o'clock  In  the  afternoon,  after  the  partici- 
pants had  an  altercation  about  an  hour  previous,  it  is 
proper  to  exclude  evidence  by  accused  showing  there  was 
nothing  unusual  in  his  appearance  before  noon  on  that  day. 
— Idem. 

19.  Re-Direct  Examination — ^Where  a  witness  called  to  rebut  evi- 

dence showing  deceased  to  have  been  a  quarrelsome  man 
on  cross-examination  admits  knowledge  of  deceased  having 
been  engaged  in  quarrels,  it  is  not  improper  to  permit  him 
on  re-dirc'ct  examination,  in  reply  to  a  question  whether 
he  was  a  man  who  treasured  his  feelings  or  continued  his 
hostility,  to  state  that  he  did  not,  that  he  was  friendly  with 
all  but  one  with  whom  he  had  ever  fought. — Idem. 

20.  Res  Gestae — ^Where  deceased,  on  being  bantered  by  accused  to 

come  from  his  wagon  just  previous  to  the  homicide,  replied 
to  the  accused,  as  he  started  to  accept  the  challenge,  a  com- 
panion of  the  deceased  may  testify  as  to  what  he  said  in 
reply,  such  statement  being  res  gestae. — Idem. 

21.  Insanity— Jttry    Question — On    a    prosecution     for    murder, 

where  the  defense  of  insanity  was  pleaded,  a  number  of 
witnesses  acquainted  with  the  defendant  gave  their  opin- 
ions, based  on  his  conduct  and  appearance,  that  he  was  of 
unsound  mind,  and  two  experts  gave  the  same  opinion  on 
hypothetical  questions  embracing  matter  of  evidence.  De- 
ceased and  accused  were  friendly  and  the  killing  occurred 
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without  any  proYocation;  the  accused  on  being  requested 
by  deceased  to  head  6ff  some  cattle,  picking  up  a  club,  and 
threatening  to  smash  deceased  unless  he  went  away,  and 
hitting  deceased  when  he  asked  if  accused  was  crazy,  the 
accused  being  sensitive  on  this  point  on  account  of  haying 
a  brother  in  the  asylum.  The  state  produced  witnesses, 
however,  who  testified  to  accused's  sanity.  Held,  that  the 
question  of  sanity  was  for  the  jury. — State  v.  Sigler,  408. 

22.  Instructions — Assuming     that    Accused    Killed    Decedent — 

When  in  a  prosecution  for  homicide,  the  court  had  instructed 
that  the  Jury  must  find  beyond  a  reasonable  doubt  that  ac- 
cused killed  the  deceased  before  they  could  find  him  guilty, 
and  there  is  no  dispute  as  to  the  cause  of  the  deaiu,  the 
introduction  of  instructions  on  self-defense  by  statements, 
that  "accused  claims  that  the  use  of  the  knife  and  the  kill- 
ing of  deceased  was  in  self-defense,  but  if  you  find  accused 
was  not  Justified  in  killing  deceased,"  etc.,  is  not  erroneous 
as  assuming  that  accused  killed  deceased. — State  v.  Bone, 
537. 

23.  Included    Offenses — Need    Not    be    Charged    Upon    When — 

Where  accused  in  a  prosecution  for  homicide  is  guilty,  if 
at  all,  either  of  murder  or  manslaughter,  failure  to  refer 
to  assaults  in  the  instructions  is  not  error. — Idem. 

24.  Malice — ^Where    accused    after    an    altercation    with    deceased 

armed  himself  and  went  in  pursuit  of  him,  it  is  proper  to 
instruct  that,  if  he  armed  himself  for  the  purpose  and  with 
the  intent  of  engaging  in  future  conflict  with  deceased,  and 
not  for  the  honest  purpose  of  self-defense,  he  was  not  Jus- 
tified in  so  arming  himself,  and  such  act  was  competent 
evidence    of    malice. — Idem. 

25.  Pbemeditation — Instructions — An    instrucfcion    stated    that    it 

was  not  essential,  to  constitute  a  homicide  murder  in  the 
first  degree,  that  the  wilful  intent  shall  exist  in  the  mind 
of  the  slayer  any  considerable  length  of  time;  it  is  sufficient 
If  there  was  a  fixed  determination  to  maliciously  kill,  dis- 
tinctly framed,  at  any  tiihe  before  the  fatal  injury  was  in- 
flicted; that  if  defendant  had  framed  in  his  mind  a  wilful 
and  premeditated  design  with  malioe  aforethought  to  take 
the  life  of  deceased,  and  the  fatal  shot  was  fired  in  further- 
ance of  that  design,  without  any  Justifiable  cause  or  lawful 
excuse  therefor,  then  defendant  acted  with  deliberation  and 
premeditation;  but,  that.  It  the  fatal  act  was  not  accom- 
panied with  some  degree  of  deliberation  and  premeditation, 
or  was  not  the  result  of  a  flxed  determination  on  the  part 
of  the  defendant  to  kill  the  deceased,  defendant  should  be 
acquitted.    Held,  proper. — State  v.  McPherson,  492. 

26.  Same — ^Where  accused  after  having  an  altercation   with   the 

deceased  claims  that  he  was  informed  of  an  indecent  assault 
by  deceased  on  his  wife,  the  court  may  properly  instruct 
that  if,  after  having  time  to  reflect  on  the  matter  after  see- 
ing deceased,  he  followed  him,  and  brought  on  the  conflict 
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out  of  resentment  for  the  supposed  injury  to  his  wife,  he 
would  be  guilty  of  murder  in  the  second  degree. — State  v. 
Bone«   537. 

27.  Self-Defense — In  a  prosecution  for  homicide  it  is  proper  to 

instruct  that  to  Justify  the  taking  of  life  in  self-defense,  it 
must  appear  that  accused  not  only  really  and  in  good  faith 
endeavored  to  decline  any  further  oombat,  and  to  escape 
from  deceased,  but  that  the  circumstances  were  such  as  to 
excite  the  fears  of  a  reasonably  prudent  person  that  de- 
ceased intended  to  take  his  life,  or  to  inflict  great  bodily 
harm,  and  accused  really  acted  under  the  influence  of  such 
fears,  and  not  in  the  spirit  of  revenge. — Idem. 

28.  Same — Where  accused  armed  himself  after  an  altercation,  and 

went  in  pursuit  of  deceased,  the  court  cannot  properly  in- 
struct that  if  accused,  after  the  difficulty,  in  good  faith 
feared  a  dangerous  assault  from  deceased,  and  under  such 
circumstances  that  he  could  no^c  avoid  it  without  dan- 
ger to  his  life,  he  was  Justified  in  arming  himself  for  self- 
defense,  and  under  such  circumstances  being  armed  should 
not  be  treated  as  evidence  of  malice  or  intent  to  kill  de- 
ceased. He  had  the  right  to  arm  himself  even  though  he 
did  not  fear  "a  sudden,  dangerous  or  deadly  assault  under 
such  circumstances  that  he  could  not  avoid  it  without  dan- 
ger to  his  life  or  danger  of  great  bodily  harm." — Idem, 

29.  Burden  of  Proof — In  a  prosecution  for  homicide,  wherein  the 

defense  of  self-defense  is  interposed,  the  refusal  to  instruct 
that  the  state  must  show  beyond  all  reasonable  doubt  that 
accused  was  not  acting  in  self-defense  is  reversible  error 
when  the  only  instruction  on  the  issue  was  the  general  one 
which  treated  the  issue  in  the  nature  of  a  defense  which 
the  accused  should  establish. — Idem, 

30.  Notice  of  Testimony  — ^A  notice  correctly  stated  the  witness* 

name  and  place  of  residence.  As  to  his  occupation  it  was 
stated  that  he  was  an  electrician,  and  the  manufacturer  of 
electric  belts.  It  was  shown  that  he  was  not  an  electrician, 
and  in  the  manufacture  of  his  belts,  no  electricity  was  gen- 
erated. Held,  that  the  notice  was  sufficiently  accurate. — 
State  V.  McPherson,  492. 

Premeditation—See  •*,  ••,  ante. 
Self  Defense— *T  to  *>,  anU. 
Transcripts— See  •.  \  ",  ",  ante. 
Trial— See  •,  ",  ante. 

31.  JtmT  Seeing  Accused  in  Jail — ^An  accused,  in  a  prosecution 
is  not  prejudiced  by  the  fact  that  during  the  trial  the  Jury 
visited  the  Jail  and  saw  him  there  incarcerated. — State  v. 
Bone,  637. 
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Leasehold  Interest — Assignment  of  Growing  Crops — Execu- 
tions— Where  a  Judgment  debtor  merely  assigns  a  growing 
crop  on  land  leased  by  him,  the  leasehold  interest  remains 
in  him,  and  is  subject  to  execution. — Strawhacker  v.  Ives, 
661. 

DAMAGES— S««  Fraud,  *;  Insub  ,  » to  »•;  Rail.,  ",  ". 

1.  Measure'— AssuiaNG    Mortgage — Failure    to    Pay — Defendant, 

having  bought  land  of  plaintiff  and  assumed  a  mortgage  on  it 
and  other  lands  belonging  to  plaintiff,  which  other  lands  were 
subject  to  Junior  mortgages,  is  not  liable  to  plaintiff  for  the 
full  amount  of  the  mortgage  on  his  failure  to  pay  it,  and 
the  sale  under  foreclosure  thereof,  not  only  of  plaintiff's 
lands,  but  of  that  bought  by  him  from  plaintiff .-^Folken  v. 
Hahn,  178. 

2.  Burden  of  Proof — Plaintiff,  alleging  the  sale  by  him  to  de- 

fendant of  land,  the  assumption  by  defendant  of  a  mortgage 
on  such  land  and  other  lands  owned  by  plaintiff,  and  de- 
fendant's failure  to  pay  the  mortgage,  and  seeking  to  re- 
cover damages  because  his  lands  were  included  in  the  fore- 
closure of  the  mortgage,  has  the  burden  of  proving  the 
damages  suffered. — Idem, 

3.  Breach  of  CJontract  to  Support — In  an  action  on  a  contract 

whereby  defendant,  in  case  plaintiff's  husband  refused  to 
properly  provide  for  her,  agreed  to  "furnish  a  home"  and 
"properly  provide"  for  her  and  her  child,  it  was  proper  to 
ask  witnesses  as  to  the  "reasonable  expense"  of  furnishing 
a  home,  provision,  and  clothing  for  plaintiff  and  her  child; 
the  question  not  being  without  the  agreement  in  not  con- 
fining the  support  to  such  as  plaintiffs  husband,  in  his  cir- 
cumstances and  conditions  in  life,  would  be  expected  to  fur- 
nish her.—Wright  v.  Wright,  748. 

4.  Evidence — On  Earning  Capacity — Plaintiff,  a  farm  hand,  was 

compelled  to  have  his  fingers  amputated.  Defendant,  a 
physician,  performed  the  operation.  Afterwards  he  refused 
to  further  attend  him,  and  amputation  of  the  arm  became 
necessary.  Plaintiff  sued  defendant  for  negligence.  Proof 
was  given,  over  defendant's  objection,  of  what  plaintiff 
earned  before  and  after  the  loss  of  his  arm.  Defendant 
contended  that  proof  should  be  confined  to  the  loss  of  his 
earning  capacity  after  the  removal  of  his  fingers,  which 
operation  was  conceded  to  be  necessary.  Held,  not  to  be 
reversible  error,  where  the  Jury's  verdict  showed  that  due 
consideration  was  given  to  such  difference  in  physical  per- 
fection.— Rich  V.  Moore,  80. 

6.  Conclusions — In  an  action  for  damages  for  an  alleged  breach 
of  defendant's  contract  not  to  re-engage  In  the  livery  busi- 
ness in  the  same  town  with  plaintiff,  the '  admission  of 
plaintiff's  evidence  as  to  the  difference  in  the  value  of  his 
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business  with  and  without  defendant's  competition  was 
erroneous  as  calling  for  a  conclusion  of  the  witness. — ^Bar- 
ron V.  Collenbaugh,  71. 

6.  Wrongful    Attachment — Sweet    Potato    Crop — In    an    action 

for  nfaliciouly  Issuing  a  writ  of  attachment  on  a  patch  of 
sweet  potatoes,  which  were  In  the  ground  and  not  fully 
matured  at  the  time  of  the  levy,  and  not  dug  until  after  the 
release  of  such  levy,  the  court  instructed  that  the  measure 
of  damages  would  be  the  difference  in  market  value  esti- 
mated as  of  the  date  of  such  levy  and  the  date  of  the  release 
thereof,  and  that  in  making  such  estimate  the  Jury  should 
take  into  consideration  the  evidence  as  to  market  vafue 
during  the  time  that  would  elapse  after  the  release  from 
such  levy,  and  when  the  potatoes  could  be  put  on  the  mar- 
ket Held  error,  since  the  measure  would  be  the  difference 
in  the  value  of  the  crop  in  the  ground  at  the 
time  of  the  levy  and  its  value  at  the  time  of  tlue  levy 
was  released,  and  since  the  latter  part  thereof  left  the  price 
thereof  during  the  time  subsequent  to  the  release  necessary 
to  dig  and  put  the  crop  on  the  market,  to  the  Jury's  con- 
•     sideration. — Pratt  v.  Hampe,  237. 

7.  Evidence — In  an  action  by  tenants  against  the  landlord   for 

maliciously  issuing  a  writ  of  attachment  on  a  patch  of 
sweet  potatoes,  defendants  offered  to  show  by  their  attorney 
that  after  oonsultation  with  them  the  day  the  attachment 
suit  was  brought  he  had  informed  plaintiffs  of  defendant's 
claim  as  to  when  the  rent  was  due,  and,  further,  that  after 
the  attachment  was  levied  he  had  offered  to  give  plaintiffs 
permission  to  dig  potatoes  when  matured.  Held,  that  ex- 
clusion of  this  testimony  was  prejudicial  error. — Idem. 

8.  Experts — In  an  action  for  maliciously  issuing  a  writ  of  attach- 

ment on  a  patch  of  sweet  potatoes  which  were  in  the 
ground,  and  not  fully  matured,  at  the  time  of  the  levy,  and 
not  dug  until  after  the  releasse  thereof,  the  court  refused  to 
receive  evidence  of  witnesses  who  were  shown  to  be  expert 
sweet  potato  growers  as  to  the  proper  planting  time,  neces- 
sary cultivation,  and  length  of  time  necessary  for  growth 
fit  for  market,  and  the  relative  value  of  the  crop  at  the  date 
of  the  levy  and  on  the  date  of  release  of  the  year  in  ques- 
tion. Held,  error,  as  such  evidence  was  competent  and 
material. — Idem. 

9.  Cross-Examination — In    an    action   for   maliciously   issuing   a 

writ  of  attachment  on  a  patch  of  sweet  potatoes,  plaintiff 
testified  as  to  planting  the  potatoes,  and  as  to  his  care  of 
them,  but  on  cross-examination  he  was  not  permitted  to 
answer  whether  he  replanted  any  of  them.  Held  error,  as 
such  testimony  had  a  direct  bearing  on  the  condition  and 
value  of  the  crop  at  the  time  of  the  levy  and  release  of  the 
attachment. — Idem. 

10.    Proximate  Damages —  Loss  of  Employment — One  of  the  sur- 
geons of  a  street  railway  company   rendered   professional 


Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


Ini»j2x.  781 

0JLHAOS8   Ck>ntliiiied  to  Dudb 

seryloes  to  a  conductor,  who  resisted  payment  of  part  of 
the  bill.  The  surgeon  reported  the  matter  to  the  president 
of  the  company,  who  requested  defendant,  his  partner,  to 
put  the  matter  in  writing,  which  he  did,  stating  that  the 
conductor  was  slinking  behind  the  defense  of  limitations, 
and  they  preferred  not  to  be  connected  with  a  company  em- 
ploying such  men.  The  president  thereupon  ordered  the 
conductor's  discharge,  giving  as  his  reason  that  otherwise 
the  surgeon  would  withdraw,  but,  the  claim  being  paid,  the 
^  conductor  was  retained  for  a  time  In  the  president's  ab- 
•^nce.  The  latter,  on  his  return,  however,  ordered  his  Im- 
mediate dismissal.  Held,  In  an  aoftlon  for  libel  that  the, 
communication  was  the  cause  of  the  conductor's  discharge. 
— HoUenbeckv.  Rlstlne,  358. 

II.  Replevin  — Election  to  Take  Money  Judgment — ^Where  defend- 
ant In  replevin  elected  to  take  a  money  Judgment,  he  was 
entitled  to  the  value  of  the  property  at  the  time  It  was 
taken,  and  legal  Interest  thereon  to  the  date  of  judgment, 
but  damages  for  expenses  In  preparing  to  defend  the  case 
after  the  property  was  taken  were  erroneously  allowed. — 
Decker  v.  Degen.  219. 

DEBTS— See  Tax.,  K 

DEEDS—See  Homesteads,  «;  Mtges.,  » to  «. 

1.  Construction  — ^A  lot  belonging  to  a  firm,  on  their  becoming 
Insolvent,  passed  under  a  general  assignment,  to  the 
assignee.  The  assignee  conveyed  other  of  the  firms  realty 
to  a  trustee,  the  deed  concluding  with  a  clause  stating  that 
It  was  the  Intention  to  convey  all  unsold  realty  received  under 
the  assignment.  The  trustee  executed  an  agreement  to  con- 
vey to  the  firm  any  surplus  remaining  after  settling  the 
indebtedness.  Subsequently,  he  conveyed  to  the  intervener 
certain  realty  specifically  described,  the  description  con- 
cluding with  the  statement  that  It  was  Intended  to  convey 
all  the  unsold  realty  deeded  to  him  by  the  assignee  of  the 
firm.  Tlie  lot  in  question  was  not  described  in  either  of  the 
deeds  to  and  from  the  trustee  and  had  not  been  previously 
disposed  of  when  the  deeds  were  made.  Subsequently  each 
of  the  two  members  of  the  firm  conveyed  to  his  wife  an 
undivided  one-half  Interest  in  the  lot,  and  they  transferred 
it  to  defendant,  as  agent,  for  the  purpose  of  sale,  who  sold 
it,  and  paid  to  one  wife  her  share  of  the  proceeds  of  the 
sale.  The  other  wife  assigned  her  Interest  in  the  proceeds 
to  plaintiff,  who  sues  to  recover  such  money  from  defend- 
ant. The  intervener  filed  her  claim  under  the  deed  from 
the  trustee,  and  defendant  answered  by  admitting  his  pos- 
session of  the  money  and  declaring  his  readiness  to  pay 
it  as  the  court  might  direct.  Held,  that  no  title  to  the  lot 
passed  from  the  firm's  assignee  to  the  trustee,  nor  from  the 
trustee  to  intervener,  since  those  conveyances  only  passed 
title  to  the  realty  specifically  described,  and  hence  plaintiff 
was  entitled  to  recover  the  balance  of  the  purchase  money 
remaining  in  defendant's  hands. — King  v.  Dickson,  160. 

Small  figures  refer  to  sabdiyisioni  of  Index.    The  others  to  pa^e  of  report. 


782  Index. 

DssDe   Oontlnned  to 

2.  Grantee  in  Quitclaim — Notice  of  Equities — ^A  purchaser  of 
land,  taking  possession  under  a  quitclaim  deed  Is  not  en- 
titled to  protection  against  higher  equities  though  he  pur- 
chased In  good  faith. — ^Young  v.  Chamqulst,  116. 

3.  Life  Estates- — Reversion — ^Where  a  Joint  owner  of  realty  con- 
veys a  life  Interest  In  his  undivided  one-half  thereof  to  the 
other  joint  owner,  by  an  instrument  providing  that  said 
lot  and  premises  should  revert  to  the  grantor  on  certain 
conditions,  on  the  happening  of  such  conditions  the  part 
conveyed,  merely,  will  revert,  and  not  the  grantee's  undi- 
vided Interest. — Lewis  v.  Lewis.  399. 

DEFAULTS— -See  Jddgm.,  %  ». 

DELIVERY— See  Gifts,  \ 

DEMAND— See  J'ax.,  «. 

DEMURRERS— See  Appeax,  »;  Pract  ,  ». 

DEPUTIES— See  Sheriffs,  \  « 

DESERTION— See  EviD..  ". 

DIRECTED  VERDICT— See  GiFTS,  •;  Pkaot..  %  ». 

DISTRICT  COURT— See  Appeal,  **, «. 

DIVORCK 

1.  Cruel    and    Inhunfian    Treatment —JE7vi{i6nce — Defendant    in    a 

divorce  suit,  who  was  56  years  old,  accused  his  wife,  30 
years  oT  age,  of  unchastity  before  marriage,  and  denounced 
her  repeatedly  as  a  "bitch"  and  "whore,"  and  charged  her 
with  designs  on  his  life.  He  also  chid^ed  her  for  her  ex- 
travagance, compared  her  with  his  first  wife;  would  leave 
her  and  sleep  at  the  neighbors'  houses,  without  telling  her 
of  his  whereabouts;  and  later  told  her  he  would  never  live 
with  her  again  as  her  husband.  Held,  that  a  decree  for 
plalntift  on  the  ground  that  defendant's  conduct  was  such 
as  would  tend  to  break  down  her  nervous  system  and  per- 
manently impair  her  health  would  not  be  disturbed. — 
Shook  V.  Shook,  592. 

2.  Separate  Maintenance — Custody  of  Children — ^Where,   in   an 

action  for  divorce,  the  court  found  that  no  sufficient  cause 
existed  for  the  departure  of  the  plaintiff  from  the  home 
which  defendant  has  provided  for  her  and  their  son,  a  de- 
cree denying  the  divorce  but  awarding  plaintiff  the  custody 
of  the  son,  and  ordering  defendant  to  pay  a  certain  sum  for 
his  use  and  support,  is  erroneous. — Garrett  v.  Garrett,  439. 

DRAINAGE— See  Surface  Water. 
DRUGGISTS— See  Negug..  »,  *. 

DURESS. 

1.  Evidence — Consideration — Where  action  Is  brought  on  a  note- 
alleged  to  have  been  given  under  duress,  it  Is  proper  to 
permit  plaintiff  to  testify  what  the  consideration  for  the- 
noTe  was. — Pembroke  v.  Hayes,  576. 
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2.    Duress  of  Property  — ^Will   avoid   a   contract   for   payment. — 
Pembroke  v.  Hayes.  576. 

ELECTION— See  Wills.  >. 

ELECTIONS. 

1.  Australian    Ballot— Special   Elections — The   "Australian   Bal- 

lot System,"  does  not  apply  to  a  special  election  held  for 
the  purpose  of  voting  taxes. — Bras  v.  MoConnell.  401. 

2.  CJoNSTRUCTioN  OF  B ALLOT — The  uoticc  of  a  special  election  to 

vote  a  tax  in  aid  of  the  railway  stated  that  the  tickets  for  the 
tax  would  have  the  words  "For  Taxation,"  and  those  opposed 
the  words  "Against  Taxation,"  printed  on  them.  The  tickets 
were  printed  on  a  single  slip  of  paper,  as  follows:  "For  Taxa- 
tion Iycb)   I  Against  Taxation  |mo|    I"  The  voter  was  called  on 


to  put  a  cross  in  the  square  opposite  the  word  "Yes,"  or  "No," 
according  as  he  might  wish  to  favor  or  oppose  the  tax 
Held,  That  it  was  the  intention  to  have  the  voters  for  the 
tax  say  "Yes"  and  those  opposed  "No,"  and  the  contention 
that  no  ticket  against  the  tax  was  given  the  voter  was  with- 
out merit. — Idem. 

3.  Validity  of  Ballot — At  a  special  election  to  vote  a  tax  to  a  rail- 
way, there  was  printed  on  the  ballot  a  statement,  viz, 
"Shall  the  following  public  measure  be  adopted?  viz.  Shall 
the  M.  Railroad  Company  be  aided  in  the  construction  of 
a  line  of  standard  guage  railroad  from  tha  city  of  M.« 
*  ♦  by  way  of  W.,  in  W.  township,  ♦  ♦  ♦  to  some 
point  of  intersection  with  the  I.  C.  Railroad,  *  ♦  ♦  by 
a  tax  of  3  per  cent  on  the  assessed  value  of  the  taxable 
property  of  the  township  of  W.,  ♦  *  ♦  on  the  conditions 
named  in  the  petition  therefor  and  notice  of  election?" 
Held,  that  the  printing  of  such  statement  on  the  ballot  did 
not  render  the  tax  void. — Idem. 

ELECTION  OF  REMEDIES— See  Fbadd,  «. 
ELEVATORS— See  Kail  ,  ". 

EMINENT  DOMAIN. 

1;  Condemnation — Property  Impressed  With  Trust  in  Favor  of 
Pul)lic — Land  owned  jointly  by  an  individual  and  a  corpor- 
ation engaged  in  the  transportation  of  passengers  and 
property,  and  used  for  a  landing  and  dock  purposes,  is  not 
invested  with  a  trust  in  favor  of  the  public,  the  company 
not  being  required  to  maintain  the  same,  and  is  not  exempt 
from  condemnation. — Diam.  Jo  L.  S.  v.  Cy.  of  Davenport, 
432. 

2.  Bame — The  fact  that  a  city  seeking  to  condemn  a  steamboat 
dock  and  adjoining  land  for  the  purpose  of  establishing  a 
public  landing  place  has  agreed  to  grant  a  right  of  way 
across  the  land  to  a  railroad  company — power  which  the 
city  possessed — will  not  bar  condemnation  proceedings. — 
Idem, 
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3.  Constitutional  Law — Payment  op  Attobnet's  Fees — Code,  sec- 

tion 2007,  providing  that  railroad  corporations  condemn- 
ing land  for  a  right  M  way  ^hall  pay  to  the  land  owner 
reasonable  attorney's  fees  incident  to  the  assessment  of 
damages  or  appeal  therefrom  is  not  unconditional. — Idem, 

4.  Estoppel — Where  a  railroad  company  takes  land  by  condem- 

nation it  is  thereby  precluded  from  questioning  the  consti- 
tionality  of  section  2007,  imposing  the  payment  of  costs  and 
attorney's  fees  as  a  condition  to  the  exercise  of  the  power. — 
Idem. 

EQUITY  JURISDICTION— See  Appeal,  »;  Estates,  »,  Usukt,  «,  •. 

ESTATES  OP  DECEDENTS— See  ADBfiNisTRATOKs;  DBiiDs, 

•;  Tax  , «,  •. 

1.  Distribution  of  Personalty  — Cannot  be  Obanted  Before  Ad- 

ministration— Where  the  title  to  real  estate  is  in  a  hus- 
band and  wife,  and  the  latter  dies,  and  the  former  sues  to 
quiet  title  against  her  heirs,  though  administration  has 
been  granted  on  her  esta'ce,  and  the  time  therefor  has  not 
expired,  the  heirs,  who  defend  by  filing  a  cross-bill  to  par- 
tition the  land,  cannot  join  therein  an  application  for  the 
division  of  personal  property  owned  by  the  wife. — Richie  v. 
Barnes,  67. 

2.  Probate  Jurisdiction — Order  to  Pay  Distributive  Share — An 

action  brought  by  a  widow  for  an  order  upon  deceased  hus- 
band's administrator  to  pay  her  distributive  share  of  the 
assets  of  the  estate  is  properly  placed  on  the  probate  docket. 
— Duffy  V.   Duffy,  581. 

3.  Trial  by  Jury — An  application  for  an  order  on  an  adminis- 

trator as  to  the  distribution  of  an  estate  is  not  triable  by 
jury. — Idem. 

4.  Fiiing  Claims- — Statutory  Time — Misrepresentations  of  Exec- 

utor— Where  the  owner  of  a  note  against  decedent  was 
induced  to  withhold  the  filing  of  his  claim  by  the  false  and 
fraudulent  representations  of  the  executor  that  decedent's 
estate  was  insolvent,  and  the  estate  is  still  unsettled,  a  court 
of  equity  will  permit  the  filing  of  the  olaim,  notwithstanding 
the  statutory  time  therefor  has  expired. — Henry  v.  Day,  454. 

5.  Prevention  by  J*raud — Relief  in  Equity — Where  the  owner  of 

a  note  deposited  in  a  bank  directed  the  cashier  thereof  to 
file  it  as  a  claim  against  the  estate  of  the  maker,  and  there- 
after relied  on  the  cashier's  false  assurance  that  the  claim 
had  been  filed,  no  negligence  being  shown,  equity  will  allow 
the  claim  against  the  decedent's  solvent  estate,  though  the 
estate  has  been  settled  and  the  two  year's  limitation  for 
presenting  such  claims  has  expired. — Manatt  v.  Reynolds, 
•    688. 
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ESTOPPEL—See  ADMINI8TBATOB8,  «;  AgBNCT.   \  •;   APPEAL,   »; 

Build,  and  Loan,  «;  Contbacts,  ";  Em.  Domain,  *;  Fbaot.,  >; 
Swamp  Lands.  ^ 

Purchater'8  Note  — ^Disposition  of  Proceeds — When  Payer  May 
Not  Complain  of — ^Where  a  purchaser  of  personal  property 
prayed  to  be  adjudged  the  owner  thereof,  or  that  his  note 
for  tl[9  purchase  price  should  be  canceled,  he  could  not 
complain  ox  the  disposition  of  the  proceeds  of  his  note  in 
a  decree  adjudging  him  to  be  the  owner  of  such  property. — 
Turrill  v.  McCarthy,  681. 

EVIDENCE — See  Administbation,  ';  Aqbncy,  «;  Alt.  of  In- 
struments, *, »;  Appeal,  »*.  ••,  *»;  Bastards,  \  *, »;  Boundaries,  *; 
Contracts,  »,  •;  Crim.  Law,  » to  »,  ",  >», », «»;  Damages,  «,  \  *,  \  •,  •; 
Duress,  *;  Executions,  »;  Forcible  Entry  and  Detainer,  \  •,  *; 
Girrs, «, »;  Insurance,  »,  \  •, ", ", ",  », ", », »;  Intox.  Liq  ,  *;  Mort- 
gages, •;  Neglig.,  •,  ^  *,  •;  Plead.,  •,  •;  Bail  ,  •,  %  ",  ",  », .", ",  ", »% 
»  «,  »;  Taxation,  *, »;  Wills,  « to  ". 

1.  Agency — Declarations — ^A  witness  testified  that  he  had  talked 

with  plaintift  or  his  son.  Held,  that  in  the  absence  of  evi- 
dence to  show  that  the  plaintitt  was  bound  by  his  son's  state- 
ment, or  evidence  from  which  it  could  be  determined  with 
which  of  the  two  the  conversation  was  had,  such  evidence 
was   inadmissible. — Butterfield   v.   Kirtley,   520. 

2.  Aiding  Recollection  — A  witness  who  testifies  to  the  execution 

of  papers  may  state  a  conversation  that  he  had  relative 
thereto,  that  he  claims  fixed  his  attention  thereon,  and 
caused  him  to  remember  the  circumstances. — ^Patton  v. 
Lund,  201. 

Burden  of  Proof— ^ee  •*,  post. 
Commission  Contract— ^ee  •,  ",  «*,  post. 

3.  Comparison  of  Writings — Admitted  Signature  of  One  Charged 

With  Altering  Signature — It  is  competent  to  compare  ad- 
mitted signatures  of  a  husband  with  the  signature  to  a 
contract  alleged  to  have  been  signed  by  his  wife,  for  the 
purpose  of  showing  that  the  name  was  originally  written 
by  the  husband,  and  afterwards  altered  to  make  it  appear 
to  be  that  of  the  wife. — Coppock  v.  Lampkin,  664. 

Competency— See  *,  ante  ;  \  post, 

4.  Beat   Recollection — Testimony   of  the   witness   who  took   de- 

fendant's acknowledgment  to  a  mortgage,  that  he  thought 
defendant's  signature  to  the  note  secured  thereby  was  made 
in  his  presence;  that  was  his  best  recollection — is  compe- 
tent.— Idem, 

5.  Conclusions — False  Representations — Where  a  real  estate  agent 
who  claimed  compensatftn  for  eftecting  an  exchange  of 
defendants'  farm  for  a  stock  of  goods,  testified  that  he 
wrote  defendants  that  the  stock  consisted  largely  of 
groceries,  but  in  fact  it  was  mostly  general  merchandise, 

bmall  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 
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and  that  he  relied  on  the  information  he  then  had,  the 
questions  -whether  the  goods  were  as  represented,  and 
"Whether  the  representation  was  through  wrong  informa- 
tion, were  properly  excluded  as  calling  for  conclusions 
which  inevitably  followed  from  the  facts  already  stated. — 
Creager  v.  Johnson  Bros.,  249. 

6.  Opinion  Evidence — Condition  of  Sidewalk — In  an  action 
against  a  city  for  injuries  caused  by  an  alleged  defective 
sidewalk,  it  was  proper  to  refuse  evidence  of  plaintiff's 
witness  that  the  walk  was  in  bad  condition,  and  yet  admit 
evidence  by  the  defendant  that  the  walk  was  in  good  and 
€ound  condition,  since  to  state  that  the  walk  was  defective 
was  to  announce  a  conclusion,  while  to  say  that  it  was 
sound  was  to  state  a  fact. — Brooks  v.  City  of  Sioux  City, 
641. 

7.  Contradiction  — Testimony  of  plaintiff's  witnesses  directed  to 
fixing  the  time  of  a  transaotlon  relied  on  by  defendant's 
witnesses  in  fixing  the  time  of  their  examination  of  a 
culvert  where  plaintiff  received  his  injury  having  been  re- 
ceived, defendant  should  have  been  allowed  to  call  witnesses 
to  contradict  it. — Tathwell  v.  City  of  Cedar  Rapids,  180. 

Oross-ezamination — See  ",  pas  I. 

8.  Commission  Contract — ^Where    C.     testified     that     his     goods 

were  exchanged  for  defendant's  farm,  and  that  plaintiff 
brought  defendant's  agent  to  C.'s  place  of  business  to  ex- 
change another  tract  of  land  for  the  goods,  the  questions 
on  cross-examination  whether  ?ie  subsequently  listed  the  prop- 
erty with  anyone  else,  and  who  brought  them  the  purchaser 
for  the  property  on  another  deal,  were  properly  excluded 
as  having  no  reference  to  the  direct  evidence  of  the  witness. 
— Creager  v.  Johnson  Bros.,  249. 

9.  Irrelevancy — In   slander   for  words   spoken   during  an   angry 

altercation  with  plaintiff's  father,  cross-examination  of  the 
plaintiff's  father,  to  show  origin  of  the  quarrel  was  promptly 
refused,  as  irrelevant. — Craver  v.  Norton,  46. 

Declarations— See  ^  anie, 

10.  Declaration  of  Present  Suffering — May  Be  Shown  hy  Attend- 

ant— Persons  other  than  plaintiff's  attending  physician  may 
testify  in  an  action  for  personal  injuries  as  to  declarations 
made  after  the  injury  by  plaintiff,  as  to  her  present  suffer- 
ing.— Rupp  V.  Howard,  65. 

11.  Desertion — In  an  action  by  a  wife  against  her  father-in-law 

on  a  contract  for  support  on  being  deserted  and  abandoned 
by  her  husband,  evidence  as  to  the  manner  in  which  her 
husband  treated  plaintiff  from  the  time  of  her  marriage 
to  that  of  the  alleged  abandonment  was  material,  as  tend- 
ing to  show  the  alleged  desertion  by  the  husband,  and  his 
failure  to  furnish  support. — ^Wright  v.  Wright,  748. 

12.  Exclusion — Harmless — It  being  practically  conceded  through- 

out the  trial  that  defendant  received  none  of  the  consid- 
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eration  of  the  note,  the  genuineness  of  which  she  denies, 
the  refusal  to  permit  her  to  show  that  she  received  none 
of  it,  though  error,  is  harmless. — Patton  v.  Lund,  201. 

13.  Same — ^Where  defendant  testified  that  D.  had  called  his  atten- 

tion to  a  trade  of  his  farm  for  a  stock  of  groceries,  the 
striking  out  of  defendant's  testimony  that  D.  told  him  If 
he  would  go  to  a  certain  town  a  trade  might  be  effected, 
was  harmless. — Creager  v.  Johnson  Bros.,  249. 

14.  Needless  Opinion  Evidence — ^Where   it   was   admitted  that  a 

first  attempt  to  effect  an  exchange  of  defendant's  farm  for 
a  stock  of  goods  was  not  successful,  the  opinion  of  a  wit- 
ness to  that  effect  was  properly  excluded. — Idem, 

15.  Impbopeb  EiXCLUsioN  OP  City  Ordinance — Where  certain  sections, 

only,  of  an  ordinance,  are  offered  in  evidence,  the  exclu^ 
sion  thereof  on  the  ground  that  the  subject  of  the  ordinances 
Is  not  clearly  expressed  in  the  title  Is  erroneous. — Herries 
V.  City  of  Waterloo.  374. 

Experts— See  ^^  *«,  po^L 

16.  Expert  Opinions — Basis — The  absence  of  evidence  as  to  facts 

which  might  assist  expert  witnesses  in  giving  more  satis- 
factory answers  to  hypothetical  questions  will  not  prohibit 
such  witnesses  from  giving  their  opinions  on  such  facts  as 
the  evidence  tended  to  prove. — Hendershott  v.  W.  U.  T.  Co., 
415. 

False  Representations— See  ',  ante, 

17.  Genuineness  of  Signature — Prima  Facie  Proof — Prima  Facie 

proof  of  the  genuineness  of  defendant's  signature  to  a  note 
Is  made  by  the  fact  of  the  mortgage  securing  It,  and  signed 
and  acknowledged  by  her,  describing  the  note  as  having 
been  signed  by  her. — Patton  v.  Lund.  201. 

18.  Experts — ^Experts  may  explain   similar  characteristics   found 

in  the  signature  In  dispute  and  in  other  signatures  admitted 
to  be  genuine. — Idem, 

19.  Relevancy — Testimony  of  defendant  that  her  husband  had  for 

a  number  of  years  and  at  the  time  of  the  exeoution  of  the 
notes  in  controversy,  been  engaged  in  fraudulent  transac- 
tions, and  had  forged  notes  and  mortgages  frequently,  is 
not  admissible  on  the  question  of  the  genuineness  of  her 
signature. — Idem, 

Handwriting— See  »,  ",  >»,  anie. 

20.  Hearsay — Evidence,  in  an  action  for  damages  by  being  bitten 

by  a  dog,  that  the  witness  has  heard  that  the  dog  bit  an- 
other person  at  another  time  and  place  Is  hearsay,  and  not 
admissible. — Trumble  v.  Happy,  624. 

21.  Pedigree — ^Where  an  illegitimate  child  is  adopted  and  raised 

by  a  man  and  wife  for  a  consideration  paid  by  the  father, 
their  declarations  are  admissible  as  to  the  child's  relation- 
ship and  paternity,  as  within  the  exception  to  the  general 
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rule  of  evidence  admitting  hearsay  in  cases  of  pedigree. — 
Alston  v.  Alston,  29. 

Husband  and  Wife—See  *^,  post,   . 

22.  Hypothetical  Questions  — Hypothetical    questions    asked     ex- 

perts are  not  objectionable  beoause  they  do  not  embody  all 
the  facts  shown  by  the  record. — Brooks  v.  City  of  Sioux 
City.  641. 

23.  Impeachment — Foundation — Contradictory  Statements — ^Where 

a  physician,  who  has  treated  plaintiff  for  certain  injuries, 
testified  as  to  his  charges,  in  an  action  to  recover  for  such 
injuries  and  his  attention  is  not  called  to  prior  contradict- 
ory statements  made  by  him,  it  is  error  to  admit  evidence 
thereof. — Trumble  v.  Happy.  624. 

24.  Materiality — ^Where  plaintiffs  claim  they  effected  an  exchange 

of  defendant's  property,  and  defendant  asserted  that  the 
trade  was  brought  about  by  D.,  the  question  whether  D.  had 
received  compensation  for  his  services  was  properly  ex- 
cluded as  immaterial. — Creager  v.  Johnson  Bros.,  249. 

Opinions— See  •.  '*,  >«,  ",  ante. 
Ordinances— See  >*,  ante. 

25.  Parol  Varrance — The  parties  contracted  in  writing  that  plain- 

tiff would  furnish  defendant  a  specified  amount  of  cut 
stone,  of  certain  dimensions  and  quality  at  the  place  and 
time  therein  stated,  for  a  fixed  prioe  per  yard.  At  the 
same  time  they  agreed  orally  that  defendant  should  have  a 
derrick  ready  to  receive  the  stone  by  a  specified  date;  that 
with  each  load  of  stone  delivered  plaintiff  would  furnish  a 
ticket  showing  the  measurement,  and  any  controversy  as 
to  the  measurement  or  the  quality  of  the  stone  should  be 
settled  before  the  stone  was  used.  Held,  that  evidence  of 
such  oral  agreement  was  admissible  since  it  did  not  dispute 
or  change  the  written  contract  or  affect  any  of  its  terms. — 
Mt.  Vernon  Stone  Co.  v.  Sheeley.  313. 

Pedigrees— See  •».  an'e. 

• 

26.  Personal  Transactions  With  Decedent — Waiver  of  Statute  hy 

Executor — Where  an  executor  sued  for  legal  services  per- 
formed by  his  testator  for  defendant,  and  the  executor  tes- 
.  tifled  only  that  the  services  were  rendered,  and  as  to  their 
reasonable  value,  it  was  error  to  allow  defendant  to  testify 
as  to  a  conversation  with  the  testator  to  the  effect  that  no 
charges  were  to  be  made  under  certain  circumstances. — Board- 
man  V.  Brown^  678. 

Physicians— See  "  to  »*,  post, 

• 

27.  Privileged  Communications  — Communication    Between    Hus- 

band AND  Wife — In  an  action  by  a  wife  against  her  father- 
in-law,  on  a  contract  for  support  on  being  deserted  and 
abandoned  by  her  husband,  conversations  between  the  hus- 
band and  wife,  in  so  far,  and  so  far  only,  as  they  were  ex- 
planatory of  the  treatment  plaintiff  received  from  her  hus- 
band, were  admissible. — ^Wright  v.  Wright,  748. 
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28.  Physicians— A  physician  may  testify  as  to  statements  made 

by  a  patient  as  to  his  health,  and  also  as  to  observations 
made  by  him  at  times  other  than  when  under  employment. — 
Herries  v.  City  of  Waterloo,  374. 

29.  Waiver — The  testimony  of  a  party  on  cross-examination  as  to 

communications  made  to  Ms  attending  physician  is  not  a 
sufficient  waiver  of  the  privilege  of  the  patient. — ^Burgess  v. 
Sims  Drug  Co.,  275. 

30.  Same — The  fact  that  a  physician  was  called  by  plaintiff  on  a 

former  trial  to  testify  to  confidential  communications  made 
by  plaintift  while  a  patient  of  the  physician  is  not  a  suf- 
ficient waiver. — Idem. 

31.  8am^ — The  fact  that  plaintiff  testified  on  a  former  trial  as  to 

confidential  communications  made  to  his  physician  is  not  a 
sufficient  waiver. — Idem, 

i2.  Rebuttal  — Testimony  of  plaintiff's  witness,  directed  to  fixing 
the  time  of  a  transaction  relied  on  by  defendant's  witnesses 
in  fixing  the  time  of  their  examination  of  the  culvert  where 
plaintiff  received  his  injury,  is  properly  admitted  on  re- 
buttal.—Tathwell  V.  City  of  Cedar  Rapids,  180. 

Belevancy— See  ».  **,  ",  anie;  **^post. 
Slander— ^ee  %  ante, 

33.  8urrebuttal  — Cross-Examination — ^Where  defendant  brings  out 

a  matter  on  cross-examination  of  plaintiff's  witness,  it  is 
not  competent  to  introduce  evidence  on  sur rebuttal  to  ex- 
plain such  matter. — Hendershott  v.  W.  U.  T.  Co.,  415.. 

34.  TItU — Burden  of  Proof — In  an  action  to  recover  possession  of 

land,  where  plaintiff's  assertion  of  title  is  controverted  by 
defendant,  the  burden  of  proof  is  on  plaintiff. — Klinkner  v. 
Schmidt,  695. 

"Waiver— See  »  to  »*,  anie. 

35.  Of     Irrelevancy — ^Where      irrelevant      evidence      had      been 

given  by  both  parties  without  objection  by  either,  the  ad- 
mission of  further  irrelevant  evidence  on  the  same  subject 
was  not  prejudicial  error. — Coppock  v.  Lampkin,  664. 

EXCEPTIONS— See  Appeal,  »  "  *». 

EXECUTIONS-See  Crops. 
Levy— See  Record.  Acts,  \  *. 

1.  Sufficiency  of  Notice — A  notice  to  a  sheriff  that  a  person 

was  the  sole  and  absolute  owner  of  the  33  head  of  steers 
and  cows  levied  on  by  the  sheriff  under  an  execution 
against  a  third  person  on  a  certain  date  is  sufficient  in  its 
description  of  the  property.— 'Murray  v.  Thlessen,  657. 

2.  Same — ^A  notice  stating  that  the  cattle  levied   on  were  pur- 

chased in  a  certain  state  from  different  parties,  whose 
names  could  not  be  given»  but  who  resided   in   a  certain 
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vicinity,  and  that  $1,500  was  paid  for  the  33  head  of  cattle, 
is  sufficient. — Idem. 

3.  Admission  of  Service  op  Notice — Sufficiency — In  an  action  to 

recover  chattels  from  a  sheriff,  levied  on  by  the  latter  under 
an  execution  against  a  third  person,  defendant's  receipting 
service  on  the  back  of  the  notice  and  retaining  a  copy  was 
sufficient  receipt  of  service  to  render  the  notice  admissible 
in  evidence. — Idem, 

4.  Execution  Sale — Sale  in  Bulk — ^An  execution  sale  will  not  be 

held  void  because  the  lots  were  sold  in  bulls,  and  because 
the  price  bid  was  small,  there  having  been  no  bid  when  they 
were  offered  separately,  and  there  being  an  adverse  claim 
to  the  property  under  a  sale  of  execution  against  the  prior 
title  holder.— Wilson  v.  Cory.  208. 

EXEMPTIONS— See  Homesteads,  >;  Tax  ,  ",  ". 

PosTOEFiCE  Fixtures — ^Under  a  deed  assigning  all  a  debtor's 
property  except  such  as  is  "exempt  from  execution,"  the 
furniture  and  equipments  belonging  to  and  used  by  the 
assignor  in  his  capacity  as  third-class  postmaster  are  not 
reserved,  since  these  are  not  exempt,  but  are  protected  only, 
in  so  far  as  execution  thereon  would  preven'c  delivery  of  the 
mails. — Turrill  v.  McCarthy.  681. 

EXPERTS— See  Instbuct.,  •. 
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FALSE  EEPEESENTATI0N8— See  Evid.,  «;  Insub  ,  \  «, 

1.  Future  Events — Want  of  Consideration — ^At  the  time  defend- 

ant agreed  to  purchase  stock  in  a  corporation  and  give  his 
notes  therefor,  the  agent  of  the  owner  of  the  stock  repre- 
se'nted  that  such  owner  would  not  sell  or  negotiate  the 
notes,  that  defendant  would  not  be  called  on  to  pay  the 
notes,  except  out  of  the  profits  and  dividends  of  the  stock, 
that  such  owner  would  secure  contracts  for  and  plant  a 
specified  amount  of  hedges  and  assign  the  contracts  for  the 
payment  thereof  to  such  corporation,  and  that  the  hedges 
would  grow  and  make  good  fences.  The  notes  were  as- 
signed to  plaintiff,  the  hedges  planted  did  not  grow,  and  the 
corporation  never  paid  a  dividend.  Held,  that  the  fact  that 
payee  of  the  notes  did  not  fulfill  the  representation  made 
by  his  agent  does  not  support  the  defense  of  want  of  con- 
sideration for  the  notes,  since  such  representations  all  re- 
lated to  future  events,  and  not  to  past  transactions  or  then 
existing  conditions. — State  Bank  of  Indiana  v.  Gates,  323. 

2.  Fraud — Where  defendant  was  induced  to  give  his  notes  for 

stock  in  a  corporation  by  representations  of  the  payee  that 
he  would  thereafter  do  certain  things  which  would  make 
such  stock  valuable,  and  there  is  no  evidence  that  at  the 
time  the  representations  were  made  the  payee  did  not  in- 
tend to  and  believe  he  could  perform,  the  failure  to  perform 
does  not  establish  fraud  which  will  vitiate  the  notes. — Idem. 
FEDERAL    COURTS— See  Jddgm.,  *, ». 
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FORCIBLE  ENTRY  AND  DETAINER. 

1.  Evidence — ^The  action  was  properly  dismissed  as  to  H.,  since 
he  was  not  guilty  of  any  acts  which  would  make  him  liable 
for  forcible  entry  or  detainer. — Cagwin  v.  C.  &  N.  W.  Ry., 
Co.,  129. 

2.  issues  Involved — The   right   of   possession    cannot   be    deter- 

mined in  an  action  of  forcible  entry  and  detainer. — Idem. 

3.  CJoNSiDERATioN  FOR  Deed— In  an  action  for  the  forcible  deten- 

tion of  land,  where  plaintiff  claims  under  a  deed  from  one 
of  the  defendants,  the  sufflcienqy  of  the  consideration  is 
not  in  issue,  and  evidence  as  to  the  value  of  the  land  at  the 
time  of  the  deed  Is  not  admissible. — Butterfleld  v.  Kirtley, 
520. 

4.  Evidence — Title — Action  was  brought  for  the  forcible  deten- 

tion of  certain  land  by  a  party  claiming  under  a  deed  from 
one  of  the  defendants,  to  whom  such  land  was  claimed  to 
have  been  subsequently  leased.  Defendants  claimed  plain- 
tiff's interest  to  be  only  that  of  a  mortgagee.  Plain- 
tift  introduced  evidence  that  in  consideration  of  the  settle- 
ment of  a  suit  the  defendant  had  conveyed  the  land  in  fee, 
and  that  suoh  defendant  continued  to  work  the  land  under 
difterent  agreements,  the  co-defendants  assisting  him  in  his 
work.     Held,  that  such  evidence  is  not  admissible. — Idem. 

5.  Judgment  Against  All   in   Possession — It  having  been  shown 

that  all  of  the  defendants  were  in  possession,  though  there 
was  no  substantial  proof  of  a  joint  lease  to  them,  plaintiff 
was  entitled  to  a  judgment  against  each. — Idem. 

FORFBITURE—See  Contracts,  ";  Insub.,  "  to  ". 

FRAUD— See  False  Rep.,  *;  Tax.,  ». 

Pleading— See  Trusts,  \  ». 

1.  Pleading — Where  defendant  purchased  stock  in  a  corporation 
of  the'  owner  of  the  majority  of  its  stock  at  one-third  the 
face  value  thereof,  an  allegation  that  such  owner  sold  other 
shares  to  another  at  a  greater  discount  does  not  charge 
such  fraud  as  would  relieve  defendant  from  liability  on  his 
notes  given  for  such  stock. — State  Bank  of  Indiana  v. 
Gates.  323. 

2.  Fraudulent  Purchase. — ^Rescision — ^Where  an  insolvent  firm 
executed  mortgages  covering  its  entire  stock  to  a  bank, 
which  mortgages  were  not  recorded,  and  subsequently  pur- 
chased goods  of  plaintift,  and  before  delivery  thereof 
agreed  with  the  bank  that  it  should  collect  all  accounts  of 
the  firm,  and  apply  the  proceeds  on  the  mortgages,  the 
sellers  were  entitled  to  rescind  the  sale,  on  the  ground  that 
the  purchase  was  with  the  fraudulent  purpose  of  not  paying 
for  the  goods. — Deere,  Wells  &  Co.  v.  Morgan,  287. 
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3.  Election  of  Remedies^An  insolvent  firm  executed  mortgages 

covering  its  entire  property  to  a  bank,  which  were  not  re- 
corded. Subsequently  the  firm  purchased  goods  of  plaintiff, 
and  shortly  afterwards  the  mortgages  were  filed.  Plaintiff 
then  commenced  suit  for  the  price,  but  afterwards,  on  ascer- 
taining that  the  debtors  had  been  insolvent  at  the  time  the 
goods  were  purchased,  and  that  the  mortgages  had  been 
witheld  from  record,  commenced  replevin.  Held,  that  the 
facts  establishing  the  fraudulent  character  of  the  purchase 
not  having  been  known  to  plaintiff  when  it  commenced 
suit,  it  was  not,  by  the  commencement  of  such  suit,  pre- 
vented from  electing  to  rescind  the  sale. — Idem. 

4.  Purchase    on     Joint    Account — Damages — Defendant,    having 

been  made  the  depositary  of  plaintiff's  money,  proposed 
that  they  should  Jointly  purchase  land,  to  which  plaintiff 
assented;  and.  defendant  made  a  purchase,  using  plaintiff's 
money  therein,  representing  that  the  price  was  |10  per  acre, 
when  it  was  but  $5  per  acre,  and  taking  title  in  himself. 
Afterwards  plaintiff's  share,  on  the  basis  of  a  purchase  at 
$10  per  acre,  was  conveyed  to  him.  Held,  that  there  was 
fraud,  rendering  defendant  liable  for  the  difference  be- 
tween the  price  paid  and  that  represented,  though  plaintiff 
realized  from  his  land  more  than  $10  an  acre. — Johnson  v. 
Gavitt^  182. 

FRAUD  AND  MISTAKE— See  Plkad,  •. 

Tender — Conditions  Precedent — In  an  action  to  recover  money 
deposited  in  a  defendant  bank  to  plaintiff's  credit,  and  which 
he  had  not  received  because  of  mistake  in  settlement,  the 
tender  of  a  receipt  or  check  is  not  a  condition  precedent  to 
a  cause  of  action. — Cole  v.  Charles  City  Nat  Bank,  632. 

FRAUDULENT  CONVEYANCES. 

1.  Evidence  Establishes — Defendant  was  engaged  in  the  mil- 
linery business  in  partnership  with  her  sister,  and  she  also 
conducted  a  like  business  individually  in  another  city.  At- 
tachments were  levied  on  the  firm  stock  and  defendant  im- 
mediately executed  a  bill  of  sale  of  her  stock  to  her  brother 
for  the  express  consideration  of  $2,600,  and  telegraphed  to 
him  what  she  had  done.  There  had  been  no  previous  cor- 
respondence as  to  such  sale,  but  he  at  once  started  for  the 
place  where  the  store  was  and  took  possession  of  the  stock. 
She  was  indebted  to  him  on  a  note  for  $900  which  he  turned 
over  to  her.  He  gave  her  $400  in  cash,  and  the  balance 
was  made  up  by  his  notes.  The  transfer  of  the  cash  was 
made  in  the  presence  of  a  third  party,  because  the  brother, 
as  he  stated,  wanted  a  witness.  On  taking  possession  of 
the  store,  he  pofited  signs  therein  to  the  effect  that  the 
store  belonged  to  him.  No  invoice  was  made  of  the  stock. 
The  brother  had  never  seen  it  before,  and  he  knew  nothing 
of  the  millinery  business,  his  occupation  being  that  of  a 
common    laborer,   but    he   testified    that   some   months   pre- 
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viously  he  had  endeavored  to  buy  the  stock.  Held,  the  con- 
veyance to  him  was  void. — ^Ro&enhedm  v.  Flanders,  291. 

2.  EiViDENCE — A  mortgagor  permitted  the  mortgaged  property  to 

be  sold  for  taxes.  The  certificate  was  igsued  to  a  third 
person,  who  transferred  it  to  a  son  of  the  mi/tgagor,  who 
was  a  young  man  with  no  income  but  his  earnings.  The 
mortgagor  subsequently  conveyed  the  property  to  the  son. 
Held,  that  the  property  could  be  subjected  to  thp  debts  of 
the  mortgagor,  as  the  tax  sale  and  conveyance  were  in 
fraud  of  his  creditors. — Brooks  v.  Jones.  385. 

3.  To  Relative — A  mortgage  given  by  persons  in  failing  circum- 

stances to  secure  an  existing  indebedness  and  a  loan  is  not 
fraudulent  as  to  the  grantor's  creditors  because  given  to  a 
relative. — Idem. 

4.  Innocent  Purchaser — Where   mortgaged   property   is   sold   for 

taxes  for  the  purpose  of  defrauding  the  mortgagor's  cred- 
itors, and  is  purchased  by  a  son  of  the  mortgagor  who  sells 
it  to  a  third  person,  who  was  an  innocent  purchaser  for 
value,  the  property  so  purchased  cannot  be  subjected  to  the 
mortgagor's  debts. — Idem. 

5.  Same — Where  a  debtor  permits  property  to  be  sold  for  taxes, 

the  purchaser  thereof,  acting  in  good  faith  without  knowl- 
edge of  any  intent  of  such  debtor  to  defraud  his  creditors 
by  such  8ale,  a  vendee  of  such  purchaser  is  entitled  to  the 
property  as  against  the  creditors,  as  title  was  lost  to  them 
by  the  tax  sale. — Idem. 

6.  Statute  of  Limitations  — Notice   by   Recording — ^Where   it   ap- 
'  pears  that  real  estate  held  by  a  wife  was  purchased   with 

her  husband's  money,  and  that  the  deed  to  the  wife  had 
been  recorded  more  than  five  years  before,  a  suit  to  submit 
such  property  to  the  payment  of  the  husband's  debts  cannot 
be  maintained,  as  the  record  gave  notice  of  her  title. — Idem. 

GASOLINE— See  Nbglig.,  ". 

GENERAL  ASSIGNMENT. 

Reservations — Construction  of  Deed — The  fact  that  a  schedule 
attached  to  the  deed,  purporting  to  convey  all  property  ex- 
cept such  as  was  exempt,  did  not  describe  property  in  dis- 
pute between  the  assignee  and  a  purchaser  from  the  assignor, 
is  immaterial,  and  does  not  show  the  assignor'  intention 
to  reserve  It. — TurrlU  v.  McCarthy,  681. 

GIFTS- 

1.  Causa  l\4ortI« — Delivery — ^Where  a  decedent  in  his  lifetime 
takes  his  son-in-law  to  a  bank,  and  deposits  a  sum  of  money, 
having  the  certificate  made  payable  to  the  son-in-law,  and 
some  two  years  afterwards,  just  prior  to  his  death,  gives  a 
written  memorandum  to  the  son-in-law,  directing  the  dispo- 
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sition  of  the  fund  among  certain  beneficiaries,  there  is  suffi- 
cient delivery  in  trust  for  the  beneficiaries  to  constitute  a 
valid  gift  causa  mortis, — Hogan  v.  Sullivan,  456. 

2.  Transactions  With  Decedents — ^The  testimony  of  a  defendant, 

sued  by  an  administrator  for  a  fund  in  his  hands,  as  a  gift 
causa  mortis  by  the  intestate  to  Intervenors  in  the  action. 
Is  properly  admitted  in  the  latter's  behalf,  defendant  mak- 
ing, no  claim  adverse  to  the  intervenors. — Idem, 

3.  Evidence— Directed  Verdict — In  a  suit  by  an  administrator 
against  his  intestate's  son,  to  recover  money  claimed  by  the 
latter  as  a  gift,  defendant's  statement  that  he  was  to  pay 
interest  on  the  money  so  long  as  his  father  lived,  with  other 
evidence  showing  it  was  a  loan,  warrants  the  direction  of 
a  verdict  against  defendant — Kirchner  v.  Lenz.  527. 

GRANTS. 

1.  Title  to  Railway  Grant — Issue  or  Certificate — Adverse  Pos- 
session— Where  land  lying  more  than  six  and  less  than  fif- 
teen miles  from  a  land  grant  railroad  is  certified  by  the 
United  States  to  the  state  for  such  road  as  indemnity  lands, 
the  title  to  such  land  does  not  pass  from  the  United  States 
until  such  certificate  is  issued,  and  prior  to  such  time  no 
person  can  aquire  title  to  such  lands  by  adverse  possess- 
slon. — ^Young  v.  Chamquist,  116. 

2.  Laches  of  Owner — ^Where  a  land  grant  railroad  company  se- 
lected a  tract  as  indemnity  land  In  1878,  and  thereafter  per- 
sistently urged  its  claim  thereto  upon  the  general  govern- 
ment, It  should  not  be  found  guilty  of  laches,  as  against  one 
who  entered  on  the  land  in  1887  under  a  supposed  tax  title, 
though  the  land  was  not  certified  for  the  company  until 
1891,  because  of  delay  In  the  interior  department  In  deter- 
mining the  company's  right  to  the  land. — Idem, 

3.  Same — In  1891  a  railroad  received  a  certificate  for  indemnity 

lands  which  it  had  selected  In  1878,  and  soon  after  actions 
were  commenced  involving  the  validity  of  its  title  to  some 
of  such  lands,  final  decisions  being  rendered  In  1896.  In 
1887  plalntlft  entered  Into  possession  of  a  tract  of  land  so 
certified,  under  a  void  tax  deed,  and  continued  to  improve 
such  tract.  Immediately  after  the  decision  of  such  actions 
plalntlft  began  negotiations  to  adjust  the  adverse  claims  to 
such  tract,  and,  on  falling,  commenced  an  action  to  quiet 
his  title.  Held,  that  the  railroad  company  was  not  guilty 
of  laches  In  the  assertion  of  Its  title  to  the  land,  and,  the 
period  of  limitations  not  having  run  since  the  government 
parted  with  Its  title,  plaintiff  should  not  recover. — Idem, 

GUARDIANS— See  Co-Tenanot,  *. 
HARMLESS  ERROR— See  Praot.,  •. 
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HIGHWAYS— See  Surface  Water,  \ 

1.  Adverse  Posseeeion. — ^Where    a    highway    extending    along    a 

township  line  and  through  a  quarter  section  is  vacated  as 
to  the  portion  through  the  section,  and  the  portion  along  the 
township  line  is  fenced  by  the  adjacent  owner,  and  occu- 
pied by  him  adversely  to  any  claim  of  the  public  for  ten 
years,  the  public  is  barred  from  asserting  any  claim  thereto. 
— Rector  v.  Christy,  471. 

2.  Establishment  and  Location —Evidence — In   an  action  to   re- 

strain the  opening  of  a  highway  as  not  being  located  along 
the  true  section  line,  the  county  surveyor  testified  that  he 
located  the  road  in  accordance  wflh  the  old  government 
survey,  which  he  had  made.  Plaintiff,  who  owned  land  on 
both  sides  of  the  line,  testified  that  he  had  laid  out  a  con- 
sent highway,  some  rods  away  from  such  line,  as  being  on 
the  proper  line,  and  had  constructed  fences  in  accordance 
therewith,  while  another  witness  testified  as  to  a  bowlder 
as  marking  a  section  comer  in  making  the  government  sur- 
vey, but  did  not  claim  such  bowlder  was  on  the  line  as  indi- 
cated by  the  government  field  notes.  Held,  that  the  evidence 
showed  the  road  to  have  been  correctly  laid  out — ^Palmer 
V.  Clark.  558. 

3.  Survey  and  Plat  by  Commissioner — ^Where  the  road  is  specific- 

ally pointed  out  as  extending  a  certain  number  of  feet  on 
each  side  of  the  portion  of  a  certain  section  line  described 
in  the  petition,  the  mere  omission  of  the  commissioner  to 
survey  and  plat  the  road  will  not  invalidate  the  proceed- 
ings.— Idem, 

4.  Vacation  of  — Construed — ^Where  a  petition  for  the  vacation  of 
a  highway  extending  along  a  township  line  and  across  a 
quarter  section,  prays  for  a  change  of  the  portion  through  the 
quarter  section,  and  such  change  is  ordered,  such  proceed- 
ing does  not  vacate  the  portion  of  the  old  road  along  the 
township  line,  it  appearing  that  such  portion  was  not  ren- 
dered unnecessary  by  the  alteration. — ^Rector  v.  Christy,  471. 

HOMESTEADS— See  Mtges.,  ";  Payment.  «. 

1.  Exemptions -PuBCHASED  by  Widow — A  widow  who  purchased 

a  house  after  her  husband's  death,  and  lived  therein  with 
her  daughters  until  they  married  and  moved  away,  and 
thereafter  continued  to  live  in  the  house,  could  not  claim 
the  same  as  exempt  after  her  daughters  left — Fullerton  v. 
Sherrill,  511. 

2.  Joinder  in  Deed  — When  Not  Required  on  Account  of  Election 

— The  owner,  by  agreeing  to  sell  improved  land,  which 
might  have  teen  included  in  the  homestead,  but  without 
which  there  is  enough  to  constitute  the  full  homestead 
exemption,  elects  to  treat  the  remainder  as  a  homestead,  so 
that  a  joinder  of  the  wife  in  the  contract  as  to  'che  part  sold 
is  not  necessary. — Hall  v.  Gottsche,  147. 
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HUSBAND  AND  WIFE— See  Contracts,  ^  •,  •/*;  EviD  ,"";  Trusts, 

";  Wills,  »,  ". 
INJUNCTIONS— See  Appeal,  «;  Judgm.,  »;  Pract.,  ". 

INSTRUCTIONS— See  animals,*;  Appeal, 'S >S ",",»«; Citifs 
AND  Towns,  •;  Crim.  Law,  ", ",  «  «  ^  «, ", ", ",  •»;  Insdr.,  ",  »; 
Intox.  Liquors,*;  Land,  and  Tenant;  Mortgaohs,  **,  ",  ";  Kail., 
". ". ", ",  •*• ".  "i ";  Surface  Water,  K 

1.  Cumulative— An    objection    to   an    instruction    for    failure    to 

charge  on  particular  issues  is  not  well  taken,  where  such 
Issues  are  fully  covered  In  other  instructions. — Lillie  v.  B. 
of  Ry.  Trainmen,  252. 

2.  Instructions  and  Evidence — Harmless  Error — ^An  instruction, 

in  an  action  for  personal  injuries,  that  plaintift  may  re- 
cover expenses  incurred  while  suffering  from  his  injuries, 
if  any  were  Incurred,  is  not  erroneous,  though  there  is  no 
evidence  of  there  being  any  such  expenses. — Trumble  v. 
Happy,  624. 

3.  Expert's  Testimony — Requests — An   instruction  that  the  jury 

may  give  such  weight  to  the  testimony  of  experts,  and  to 
their  own  judgment,  from  comparison  of  admitted  signa- 
tures with  the  one  in  dispute,  as  they  think  the  same  is 
entitled  to,  in  connection  with  the  other  evidence,  is  correct 
so  far  as  it  goes;  and  if  defendant  desires  an  instruction 
that  it  shall  not,  in  itself,  be  allowed  to  overcome  positiye 
and  direct  evidence  of  credible  witnesses,  he  should  ask 
therefor. — Patton  v.  Lund.  201. 

4.  Numbering  Paragraphs — The  fact  that  the  court  failed  to  num- 

ber the  paragraphs  of  the  instructions,  as  required  by  Code, 
section  3708,  is  not  ground  for  new  trial. — In  re  Evans*  Es- 
tate, 240. 

5.  Pleadings — Co^icessions    of   Plaintift — It    being    conceded     by 

plaintiff  on  the  trial  that  no  claim  is  made  of  faulty  con- 
struction of  the  culvert  where  his  injury  occurred,  the 
court,  in  stating  the  issues  for  the  jury,  should  not  recite 
the  allegations  of  the  petition  as  to  such  faulty  construc- 
tion.—Tathwell  V.  City  of  Cedar  Rapids,  180. 

6.  Requests — ^Where  a  requested  instruction  is  erroneous  because 

it  fails  to  state  that  defendant  might  be  liable  for  harboring 
a  vicious  dog,  though  he  neither  owned  it  nor  knew  its 
character,  the  court  was  not  bound  to  charge,  on  its  own 
motion,  that  defendant  would  be  liable,  only,  for  permitting 
the  dog  to  remain  on  his  premises  if  he  knew  it  was  vicious, 
and  this  though  there  was  evidence  tending  to  show  such 
permission  and  knowledge. — Trumble  v.  Happy,  624. 

7.  Stating  Issue — Harmless  Error — Where  the  court  properly 
refuses  to  submit  a  question  of  contributory  negligence,  it 
was  not  prejudicial  error  to  state  that  plaintiff  alleged  his 
freedom  from  negligence,  though  defendant's  claims  were 
not  stated.— Hendershot  v.  W.  U.  T.  Co..  415. 
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8,  Theory  of  Trial  —Where  a  replevin  suit  bad  been  tried  on  tbe 
tbeory  tbat  the  property  belonged  to  the  person  owning  cer- 
tain land,  an  instruction  that  the  finding  as  to  the  owner- 
ship of  the  replevined  property  depended  on  the  finding 
as  to  ownership  of  the  land  was  not  error. — Coppock  v. 
Lampkin,  664. 

INSURANCE. 

Action  on  Policy— See « to  %  »*,  post. 
Agent«-See  •,  •,  ",  «.  post. 

1.  Applications — Subsequent  Policies — ^Where  two  policies  were 

issued  on  written  applications  therefor — one  on  a  bam  and 
personalty,  and  the  other  on  a  house  and  personalty — ^and, 
on  request  of  one  making  a  loan  to  the  insured,  the  policies 
are  canceled  as  the  house  and  bam  and  a  new  policy  written 
insuring  the  house  and  bam  alone  without  new  applica- 
tion, the  new  policy  is  so  based  on  the  applications  given 
for  the  partially  canceled  policies,  that  insured  is  bound 
by  representations  made  in  said  original  applications  and 
cannot  say  he  made  none  to  get  the  last  policy  because  he 
made  no  application  for  it — McKibban  v.  Ues  Moines  Ins. 
Co.,  41. 

2.  Arbitration  — Same — ^A  fire  policy  requiring  suit  to  be  brought 

thereon  within  six  months  after  a  loss,  exclusive  of  any 
time  consumed  in  arbitration,  and  providing  that  any  difter- 
ence  as  to  the  amount  of  the  loss  may  be  submitted 
to  arbitration  on  written  request  of  either  party,  and 
that  no  suit  shall  be  brought  until  after  the  arbi- 
tration, does  not  authorize  the  insured  to  bring  suit 
after  the  expiration  of  six  months,  in  the  absence  of  a  re- 
quest by  either  of  the  parties  for  an  arbitration  within  such 
time.  Insured  cannot  prolong  the  time  given  by  the 
contract  for  bringing  suit  by  delaying  to  make  written  re- 
quest for  arbitrators. — Garretson  v.  M.  &  B.  Fire  Ins. 
Co.,  17. 

3.  When  Not  Condition  Precedent — ^Where  a  fire  policy  provides 

that  any  controversy  as  to  the  loss  shall  be  summitted  to 
arbitration,  and  that  no  action  shall  be  brought  until. after 
the  award,  such  arbitration,  in  the  absence  of  a  written 
request  therefor,  is  not  a  condition  precedent  to  an 
action  on  the  policy. — Idem, 

4.  Action  on  Policy — Right  of  action  on  a  policy  of  insurance 

on  crops,  providing  what  the  loss  shall  be  considered,  and 
that  in  case  of  disagreement  the  amount  shall  be  settled  by 
arbitration,  is  not  defeated  by  a  failure  to  arbitrate. — Barry 
V.  Farmers  Mut.  Hail  Assn.,  186. 

5.  Evidence  on  Loss — ^Where,  in  a  contract  of  insurance,  there  Is 

no  provision  that  in  an  action  on  the  policy  evidence  as  to 
the  amount  of  loss  shall  be  limited  to  the  finding  which 
shall  be  made  thereon  by  appraisers,  and,  on  a  loss,  there  is 
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no  offer  of  tbe  insurer  to  submit  the  loss  to  arbitration, 
evidence  as  to  the  amount  of  loss  is  properly  received  in  an 
action  on  policy. — Mcllrath  v.  Fanners  M.  H.  I.  Assn.,  244. 

.  6.  Waiveb — ^A  condition  in  a  fire  insurance  policy  requiring  the 
submission  to  arbitration  of  any  difference  as  to  loss,  on 
the  request  in  writing  of  either  party,  and  providing  that 
no  action  shall  be  brought  on  the  policy  until  after  the 
award,  is  waived  on  a  failure  of  either  party  to  request  an 
arbitration. — Garretson  v.  M.  &  B.  Fire  Ins.  Co.,  17. 

Assignments— See  ^,  post. 

Beneficiaries—See  «» to  ", »«,  post, 

By-LawB— See  •,  post. 

Change  of  Statutes— See  ",  ",  post. 

Conditions  Precedent-^ee  *,  *,  ante. 

Contracts— See  *°,  post. 

Creditors— See  ".  *•,  ",  post. 

Damages — See  "  to  •°,  post. 

Estoppel— See  •,  post. 

Evidence— See  »,  ante;  \  •.  ",  »,  «,  «,  »  post. 

Experts— See  ". 

7.  False  Representations — Burden  of  Proof — ^Where  the  defend- 
ant in  an  action  on  a  fire  policy  pleads  false  representations 
in  plaintiff's  application,  it  has  the  burden  of  showing 
them. — Pamo  v.  Iowa  M.  M.  Ins.  Co.,  132. 

8.  Incorrect  Filling  of  Application  by  Agent — Parol  Evidence — 

Where  the  defendant  in  an  action  on  a  fire  policy  pleads 
false  representations  and  warranties  in  plaintiff's  applica- 
tion, parol  evidence  that  defendant's  agent  did  not  correctly 
record  plaintiff's  answers  is  admissible  to  estop  the  de- 
fendant from  relying  on  the  alleged  breach  of  warranty. 
He  may  so  show,  notwithstanding  a  provision  in  the  policy, 
that  any  knowledge  of  the  agent  not  contained  in  the  appli- 
cation shall  not  be  binding  on  the  company;  nor  is  he  pre- 
vented from  so  showing  because  the  by-laws  provide  that 
each  policy  holder  shall  be  a  member  of  the  company  and 
require  true  answers  to  questions  in  the  application. — 
Idem. 

9.  Pleading  Estoppel — Filling  of  Application  by  Insurance  Agent 

— Confession  and  Avoidance — ^Where  the  defendant  in  an 
action  on  a  fire  policy  pleads  false  representations  and 
warranties  of  plaintiff,  made  in  the  application,  a  reply 
which  pleads  as  an  estoppel,  facts  showing  that  the  defend- 
ant's agent  did  not  write  the  answers  as  made  by  the  plain- 
tiff, and  that  the  latter  had  no  knowledge  thereof,  is  suf- 
ficient, without  a  denial  or  admission  of  the  facts  pleaded 
by  the  defendant. — Idem, 

10.  Forfeiture  — Accrued  Forfeiture — Change  of  Statutes — ^A  fire 
policy  being  already  forfeited  under  a  condition  thereof 
by  occupation  by  a  tenant,  the  rights  of  the  parties  are  not 
affected  by  the  subsequent  enactment  of  Code,  section  1743, 
providing  that  a  condition  in  a  policy  making  it  void  be- 
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fore  loss  occurs  shall  not  prevent  recovery  thereon,  if  it 
be  shown  that  the  failure  to  observe  the  condition  did  not 
contribute  to  the  loss. — Elliott  v.  Farmers  Ins.  Co.,  153. 

11.  Incumbrances — Partly  Paid  Mortgage — ^Where  an  Insured  pro- 

cured a  loan  on  the  insured  property,  with  the  proceeds  of 
which  he  paid  oft  incumbrances  existing  at  the  time  the 
policy  was  issued,  and  later  placed  an  additional  mortgage 
on  the  property,  aggregating  $3,230,  the  property  will  not 
be  deemed  to  have  been  encumbered  for  more  than  |3,000, 
within  the  terms  of  the  policy,  |400  of  the  mortgage  hav- 
ing been  paid  before  the  loss  occurred. — McKibban  v.  Des 
Moines  Ins.   Co.«   41. 

12.  Contract  Against  Tenants — ^Under  a  fire  policy  covering  a 

bam  and  providing  that  it  shall  become  void  if  the  premises 
become  occupied  by  tenants  it  is  immaterial  that  the  bam 
was  used  by  the  tenant  for  the  same  purpose  to  which  the 
owner  devoted  it — Elliott  v.  Farmers  Ins.  Co.,  153. 

13.  Construction — ''Tenants    and    Tenant" — Occupation    by    one 

tenant  is  within  a  fire  policy  providing  that  it  shall  become 
void  if  the  premises  be  occupied  by  *'tenants." — Idem, 

14.  Waiver  of  Forfeiture — Local  Agent — ^A  local  agent  of  a  fire 

insurance  company  has  no  power  to  waive  a  forfeiture  of  a 
policy. — Idem, 

Incumbrances — See  ",  anif. 
Lobs— 2See  »,  •,  anie, 

15.  Measure  of  Damages — In   an   action  on    a    policy    insuring 

growing  crops  against  damage  by  hail,  an  instruction  that 
the  reasonable  value  of  the  wheat  and  oats  destroyed  would 
be  the  market  value  thereof,  less  the  expense  of  threshing 
and  marketing  the  same,  and  that,  as  to  corn,  its  value 
would  be  the  price  for  which  it  could  have  been  sold  on  the 
premises  in  the  ordinary  course  of  business,  less  the  rea- 
sonable and  necessary  expense  of  husking  and  cribbing,  was 
erroneous,  inasmuch  as  more  would  have  been  necessary 
than  threshing  in  order  to  prepare  the  growing  crops  tor 
market. — Mcllrath  v.  Farmers  M.  H.  I.  Assn.,  224. 

16.  Same — Instruction  in  action  on  policy  on  growing  crops,  con- 

sisting of  small  grain  and  corn,  that  the  value  of  the  grain 
is  the  market  value  thereof  at  the  time  of  threshing,  less 
the  expense  of  threshing  and  marketing,  and  that  of  the 
com,  the  price  at  which  it  could  have  been  sold  on  the 
premises,  less  the  expense  of  husking  and  cribbing,  is  erro- 
neous in  allowing  recovery  of  the  value  of  a  mature  crop, 
without  deduction  for  expense  in  fitting  it  for  the  market. 
— Barry  v.  Farmers  Mut.  Hail  Assn.,  186. 

17.  Same — In   an   action   on   a   policy    insuring    growing    crops 

against  damage  from  hail,  the  loss  in  bushels,  valued  ao- 
cording  to  the  market  value,   less   the  cost  of  maturing. 
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hanresting  and  getting  to  market,  may  be  shown  as  indicat- 
ing the  amount  of  loss,  where  no  evidence  of  additional 
elements  of  damage  is  introduced. — Mcllrath  v.  Farmers 
M.  H.  Assn..  244. 

18.  Charge  and  Proof — In  an  action  on  a  policy  insuring  growing 

crops  against  damage  from  hail,  the  court  instructed  that 
the  reasonable  value  of  the  wheat  and  oats  destroyed  would 
be  the  market  value  thereof,  less  the  reasonable  and  neces- 
sary expense  of  threshing  and  marketing  the  same,  and 
that,  as  to  com,  its  value  would  be  the  price  for  which  it 
could  have  been  sold  on  the  premises,  in  the  ordinary  course 
of  business,  less  the  reasonable  and  necessary  expense  of 
cribbing  and  husking.  Held,  that  as  there  has  been  no  evi- 
dence as  to  expense  of  harvesting  and  hauling  from  the 
field,  nor  as  to  the  cost  of  hauling  the  threshed  grain  to 
the  nearest  market,  the  instruction  was  erroneous. — Idem, 

19.  Evidence — Competency  of  Expert — In  an  action  on  a  policy 

insuring  growing  crops  against  damage  from  hail,  the  pol- 
icy providing  that  the  injury  was  to  be  determined  by  the 
average  of  the  same  kinds  of  crops  grown  in  the  immediate 
neighborhood,  it  was  error  to  permit  a  witness  to  testify 
as  to  the  average  yield  per  acre  of  similar  lands  in  the 
neighborhood  in  crops  of  the  same  kind,  it  appearing  that 
he  had  no  knowledge  as  to  the  average  amount  of  grain 
raised  in  the  neighborhood  that  year,  save  as  he  had  been 
told  by  farmers. — Idem, 

20.  Proof  of  Loss — Computation  of  Time — ^A  proof  of  loss  mailed 

on  Saturday,  the  last  day  for  making  the  same  being  Sun- 
day, and  received  by  the  insurance  company  on  Monday, 
was  in  time. — McKibban  v.  Des  Moines  Ins.  Co..  41. 

21.  Not  Objected  to — ^Where,  in  an   action  on  a  policy  insuring 

growing  crops  against  damage  by  hail,  the  insurer  com- 
plained of  the  insufficiency  of  the  proof  of  loss,  submitted 
to  the  company  with  reference  to  the  amount  of  com  saved 
.  out  of  the  damaged  com  crop,  the  objection  was  of  no  avail, 
the  company  not  having  objected  to  the  sufficiency  of  the 
proof;  and  the  deficiency  would  not  preclude  proof  of  dam- 
age to  the  corn  crop,  provided  there  was  such  proof  as  to 
entitle  the  plaintiff  to  any  recovery  under  the  policy. — Mc- 
llrath V.  Farmers  M.  H.  I.  Assn..  244. 

22.  Misrepresentations — Knowledge    of    Agent — ^Where    the    appli- 

cant for  fire  insurance  informed  the  agent  of  existing  in- 
cumbrances on  the  property  to  the  extent  of  about  $2,600, 
and  the  agent  knew  of  the  applicant's  intention  to  procure 
a  loan  of  |2,000,  and  apply  it  on  the  incumbrances,  a  state- 
ment in  the  application,  written  by  the  agent,  and  signed 
by  the  applicant,  that  the  incumbrances  amounted  only  to 
|2,000,  will  not  be  deemed  a  misrepresentation. — McKibban 
V.  Des  Moines  Ins.  Co.,  41. 

23.  Mutual  and  Benefit  Associations  — Beneficiaries — Payment  of 

Assessment  by  Assignee  of — A  debtor  assigned  an  insurance 
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policy  to  bis  creditor,  who  delivered  the  debtor's  notes  in 
escrow  to  be  canceled  on  collecting  the  proceeds  of  the 
policy.  The  creditor  meanwhile  was  to  pay  all*  assessments. 
The  assignment  was  subsequently  discovered  to  be  invalid 
under  the  law  of  the  insurance  society  and  of  the  state 
wherein  the  assignment  was  made.  A  new  certificate  was 
then  issued  under  the  laws  of  the  society,  making  the  cred- 
itor a  beneficiary.  The  old  policy  was  canceled.  The  evi- 
dence shows  that  the  debtor  thereafter  paid  the  assess- 
ments, and  did  not  insist  on  the  creditor's  payment  thereof 
under  the  contract  of  assignment  Held,  that  the  creditor's 
failure  to  pay  the  assessment  was  not,  of  itself,  sufficient  to 
defeat  her  claim  as  beneficiary  under  the  policy. — Belknap 
T.  Johnson.  265. 

24.  Change  of  Beneficiary — Where  a  member  of  a  mutual  benefit 

society  surrendered  his  policy  therein,  and  obtained  in  its 
stead  a  new  one  in  favor  of  a  creditor,  the  transaction 
amounted  to  a  change  of  his  beneficiary,  and  was  not  a  mere 
assignment  prohibited  by  Acts  Twenty-first  General  As- 
sembly, chapter  65,  section  7. — Idem. 

25.  Same — ^A  member  of  a  mutual  benefit  association  designated 

his  wife  and  sister  as  the  beneficiaries  in  his  certificate, 
and  on  his  death  bed  requested  by  letter  that  his  wife  be 
made  the  eole  beneficiary,  which  letter  was  not  received 
by  the  association  until  after  the  member's  death,  when 
the  letter  was  returned  without  any  action  thereon.  The 
by-laws  of  the  association  prescribed  the  mode  of  changing 
the  beneficiary  of  a  certificate  by  surrender  of  the  certificate 
to  the  camp  clerk  by  the  member,  and  a  filling  out  by  him 
of  the  surrender  clause  thereon  in  the  clerk's  presence. 
Held,  that  the  change  could  only  be  made  in  the  mode  pro- 
vided by  the  by-laws. — Modem  Woodmen  v.  Little,  109. 

26.  Assignments — Lex  Loci — ^A  mutual  benefit  society  of  Illinois 

issued  a  policy  on  the  life  of  a  citizen  of  Iowa.  By  the 
laws  of  the  society  and  of  Illinois,  a  member  could  change 
his  beneficiary  at  will  on  obtaining  the  society's  consent 
thereto.  The  insured  surrendered  his  policy  to  the  society, 
and  obtained  a  new  policy  in  favor  of  the  creditor.  This 
change  was  made  at  the  home  office  of  the  company.  Such  trans- 
action was  not  prohibited  by  the  laws  of  Iowa,  where  the 
original  policy  was  issued.  Between  the  dates  of  the  orig- 
inal and  substitu'ced  policies  the  association  obtained  a 
license  to  do  business  in  Iowa.  Held,  that  the  creditor 
could  recover  under  the  substituted  policy,  since  this  was 
an  Illinois  contract,  which  could  not  be  aftected  by  laws 
of  a  foreign  state  subsequently  enacted,  though  the  com- 
pany had  become  amenable  by  obtaining  a  license  from 
such  state. — Belknap  v.  Johnson,  265. 

27.  Defenses — Total  Disability — In  an  action  by  a  member  of  a 

brotherhood  order,  the  constitution  of  which  provided  that 
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a  certain  indemnity  should  be  paid  to  members  wbose  dis- 
abilities are  of  such  nature  as  to  totally  incapacitate  them 
"from  the  performance  of  duty  in  any  department  of  the 
train  or  yard  iservice,"  and  to  recover  his  indemnity,  an  in- 
struction whfch  uses  the  words  of  the  constitution  in  stat- 
ing grounds  on  which  recovery  may  be  had  is  not  insuffi- 
cient, as  failing  to  show  whether  plaintiff  must  be  incapaci- 
tated from  service  in  some  one  or  all  departments  of  the 
service. — Lillie  v.  B.  of  Ry.  Trainmen,  252. 

28.  Evidence  of — ^Evidence  showing  that  plaintiffs  eyesight  was 

so  impaired  that  he  could  not  see  signals  at  a  reasonable 
distance,  or  distinguish  colors,  is  admissible  in  an  action 
against  a  beneficial  association  for  an  indemnity  for  dis- 
ablitles  incapacitating  him  for  duty  in  any  department  of 
the  train  or  yard  service,  since  such  deficiency  was  clearly 
fatal  to  efficient  service  in  moving  trains. — Idem. 

29.  Rules  of  Railroad — ^A  member  of  a  brotherhood  entitled   to 

benefits  for  total  incapacity  for  duty  in  any  department  of 
the  train  or  yard  service,  sued  to  recover  such  benefits  after 
his  discharge  from  service  for  impaired  eyesight  Held, 
that  the  rules  of  such  railroad  as  to  physical  examinations, 
which  were  the  rules  applied  to  him,  and  evidence  that 
many  other  railroads  required  such  examination,  .were 
admissible  to  make  out  a  prima  facie  case  of  disability. — 
Idem. 

30.  Lack  op  Good  Standing — Burden  of  Proof — ^Where  an  action 

is  brought  by  a  member  of  a  brotherhood  order  against  the 
order  for  indemnity  for  disability,  the  constitution  of  which 
order  provides  that  the  same  shall  be  paid  to  disabled  mem- 
bers in  good  standing,  failure  of  such  member  to  prove  his 
good  standing  will  not  defeat  his  claim,  in  the  absence  of 
evidence  to  the  contrary,  since  the  burden  of  proof  Is  on  the 
defendant  to  show  that  plaintiff  was  not  in  good  standing. — 
Idem. 

Pleading->See  •,  ante. 
Policy-See »,  anie:  ",  »,  posi. 

31.  Unauthorized  Absolute  Policy — ^Absolute  Money  Judgment — 

Though  the  by-laws  of  a  mutual  fire  insurance  company 
provide  that  the  funds  for  the  payment  of  losses  shall  con- 
sist solely  of  moneys  raised  by  assessments,  the  policy 
issued  by  the  company  or  association  being  an  absolute 
promise  to  pay  certain  sums  in  case  of  loss,  it  is  proper  that 
a  judgment  against  it  should  be  entered  as  an  absolute 
•     money  judgment. — ^Brynes  v.  Am.  Mut.  Fire  Ins.  Co.,  738. 

32.  Construction    op    Life    Policy — Referring   to   Female    Bene^ 

ftciary  6y  Pronoun  **Hi8" — Where  a  life  policy  provided 
that  the  company  would  pay  the  amount  of  the  insurance 
"unto  H.,  wife  of  M.,  his  executors,  administrators,  or  as- 
signs," the  word  '*his"  referred  to  H. — Haerther  v.  Mohr,  636. 

33.  Endowment  Policies — ^The  beneficiary  in  such  policy  has  such 

a  vested  interest  that  it  does  not  cease  at  his  death. — Idem^ 
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Proof  of  LoM— See  »  ",  ante. 

34.  Right  to   Sue  at   Law  — ^Where  a  brotherhood  member's  dis- 

ability claim  was  referred  to  certain  officers,  and  disallowed 
by  the  grand  lodge  on  appeal,  in  accordance  with  the  pro- 
visions of  the  order's  constitution,  which  did  not  make 
such  disallowance  final,  he  was  not  deprived  of  his  right 
to  sue  the  order  at  law. — ^Llllie  v.  B.  of  Ry.  Trainmen,  252. 

Statutes— See  «>.  «•.  anle. 
Tenancy— See  >*,  ",  ante. 
Time— See  »,  ante. 

35.  Wagering  Contract — Insubakce  fob  Creditob — Not  Wagering 

Contract — Insurance  of  his  life  by  a  debtor  in  favor  of  his 
creditor  does  not  constitute  a  wagering  contract,  since  the 
creditor  has  an  insurable  interest  in  the  debtor's  life. — 
Belknap  v.  Johnson,  265. 

Waiver— See  •,  ",  ante. 
INTEREST— See  Const.  Ljlw,  *;  Trusts,  >,  *, »,  •. 

INTOXICATING  LIQUORS. 

1.  Sale  of  — Ignorance  op  Intoxicating  Character — No  Defense 
— The  fact  that  the  seller  of  liquor  did  not  know  that  the 
same  was  intoxicating,  and  relied  upon  the  representations 
of  the  manufacturers  that  it  was  not,  is  no  defense  to  a 
prosecution  for  selling  the  same,  since  he  is  bound  to  know 
its  character. — ^Peters  v.  Dist.  Ct  of  'Jefterson  Co.,  207. 

2.  Violation  op  Mulct  Law — Instructions — In  a  prosecution  for 
the  illegal  sale  of  intoxicating  liquors,  where  defendant 
Justified  under  the  mulct  law,  which  the  state  contended  had 
been  violated,  the  refusal  of  an  instruction  that  proof  of  the 
mere  sale  of  liquor  is  not  sufficient  to  Justify  a  oonviction, 
and  failure  to  define  what  would  be  a  sale  contrary  to  law, 
was  reversible  error. — State  v.  Miller,  396. 

3.  Mulct  Tax  Rebate  — ^Where  defendant  had  not  paid  his  mulct 
tax  for  the  quarter  commencing  October  1st,  but  testified 
that  he  had  made  no  sales  after  Uien,  and  the  state's  evi- 
dence as  to  the  time  of  the  sales  was  indefinite,  an  instruc- 
tion should  have  been  given  relating  to  the  payment  of  the 
tax  and  to  defendant's  rights  had  he  made  no  sales  after 
October  1st — Idem. 

4.  Evidence — ^Where  it  was  proved  that  defendant  had  not  paid 

his  mulct  tax  for  the  quarter  commencing  October  let,  evi- 
dence that  on  October  19th  he  disposed  of  his  interest  In 
the  property  was  properly  rejected. — Idem. 

5.  Subrogation  op   Sureties  on  Bond — The  owner  of  premises 

occupied  by  the  lessee  as  a  saloon  keeper  under  the  mulct 
law  instituted  proceedings  to  reduce  the  tax  against  the 
lessee,  offered  to  pay  the  amount  conceded  to  be  due,  and 
a  decree  was  entered  directing  that  such  owner  pay  a  cer- 
tain amount  by  virtue  of  the  statutory  lien  on  the  premises 
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for  the  tax.  The  county  subsequently  recovered  the 
amount  of  the  tax  against  the  sureties  of  the  saloon  keep- 
er's bond.  Held,  that  such  sureties,  on  payment  of  the  judg- 
ment against  them,  were  not  entitled  to  be  subrogated  to 
the  rights  of  the  county  under  the  decree. — Knoll  v.  Marshall 
County,  647. 

JUDGMENTS— See  Forcible  Entkt,  »;  Pract.,  »•. 

1.  Adjudication  — Where  plaintift  sued  defendants  to  enjoin  the 
specified  use  of  leased  lands  as  not  within  a  lease,  submit- 
ting the  question  for  determination  whether  such  use  was 
proper  under  the  lease,  and  the  case  was  dismissed  on  its 
merits,  such  adjudication  constituted  a  bar  to  a  subsequent 
suit  by  plaintifts  against  defendants  presenting  the  same 
question  with  reference  to  defendants'  rights  under  the 
lease. — Madison  v.  Garfield  Coal  Co.,  56. 

2.  Assignee  of  Mortgage — ^A  decree  in  a  mortgage  foreclosure 

suit  adjudging  that  the  trustee  of  the  property  mortgaged 
had  no  authority  to  encumber  the  same,  and  declaring  the 
mortgage  thereon  void,  which  was  not  appealed  from,  is 
conclusive  on  the  assignees  of  the  mortgage,  in  subsequent 
action  to  sell  the  property  under  an  execution  issued  on  a 
Judgment  for  the  mortgagee  on  the  notes. — Zion  Church  v. 
Parker,   1. 

3.  Failure  to  Plead  Successful  Defense  as  Counter  Claim — 

Code,  section  3440,  provides  that  a  Judgment  shall  not  pre- 
vent the  recovery  of  any  claim,  though  such  claim  might 
have  been  used  by  way  of  counter  claim  in  the  action  in 
which  Judgment  was  recovered.  J.  sued  defendant  in  1898 
on  defendant's  guarantee  that  a  heating  apparatus  con- 
structed in  J.'s  house  by  defendant  would  grive  satisfaction; 
and  defendant  pleaded  in  bar  that  in  1897  he  sued  J.  in  a 
Justice's  court  for  a  balance  due  on  the  price  of  the  appar- 
atus, and  that  J.  set  up  the  breach  of  guaranty,  and  that,  on 
appeal  to  the  district  court,  J.  had  Judgment  Held,  that 
the  Judgment  of  the  district  court  (no  counter  claim  hav- 
ing been  pleaded)  was  not  a  bar  to  the  action  for  damages 
for  breach  of  guaranty  since  J.  was  not  obliged  to  plead  the 
counter  claim  in  the  former  action. — Jones  v.  Witousek,  14. 

4.  Federal  Court  Adjudication — The  method  prescribed  by  the 

Federal  court  appointing  a  receiver  for  settling  with  bor- 
rowing members  is  not  conclusive  on  a  borrower  in  a  subse- 
quent suit  to  foreclose  a  mortgage  given  by  him,  where  the 
issue  as  to  the  amount  paid  on  such  mortgage  was  not  be- 
fore the  court,  and  the  borrower  could  not  have  presented 
it  if  he  would.— Spinney  v.  Miller,  210. 

5.  Same — Where  stockholders  of  a  building  association  are  not 

parties  individually  to  an  action  in  the  Federal  court,  the 
method  prescribed  by  it    for    appointing    a    receiver     for 
settling  with  borrowing  members  is  not  binding  on  them. — 
Idem. 
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6.  Construction  of  Decree  — Separate  Maintenance — Plaintiff  and 
her  husband,  settled  her  suit  for  separate  maintenance  by  a 
contract  that  he  should  pay  her  an  annuity  for  life  and  a 
conveyance  of  a  life  estate  in  certain  land,  and  a  lien  on 
other  land  to  secure  the  annuity,  and  she  released  all  claim 
to  his  estate.  Thereupon  a  decree  was  entered  that  "this 
case  is  settled  and  dismissed  on  payment  of  costs."  Held, 
that  even  if  the  court  in  that  action  could  have  decreed  sup- 
port as  provided  in  the  contract,  the  decree  as  entered  did 
not  make  suoh  provision,  or  give  validity  to  the  void  con- 
tract.— Newberry  v.  Newberry,  704. 

7.  Defaults — Atfidavit  of  Merits — Held  Insufficient — ^An  affidavit 

of  merits  in  support  of  a  motion  to  set  aside  a  judgment  by  de- 
default  against  a  corporation  stated  that  afflant„the  secretary 
of  the  defendant,  had  been  informed  by  an  attorney  that 
defendant  had.  a  defense,  and  that  affiant  believed  that  he 
had  placed  the  papers  in  the  case  in  the  hands  of  the  attor- 
ney with  the  view  to  making  the  defense,  but  found  that 
they  had  been  misplaced  in  his  office,  and  that  the  failure 
to  make  a  defense  was  due  to  such  mistake.  Held,  that  the 
affidavit  disclosing  merely  carelessness  and  Inattention  to 
duty  on  the  part  of  affiant,  the  action  of  the  trial  court  in 
denying  motion  would  not  be  disturbed. — Byrnes  v.  Am.  Mut. 
Fire  Ins.  Co..  738. 

8.  Justice — Action  Upon — ^An.  action  on  a  judgment  of  a  justice 

of  the  peace  may  be  commenced  at  any  time  after  eight 
years  from  its  entry,  and  within  the  next  ten  years  there- 
after.— Parks  v.  Norton^  732. 

9.  Validity — Signature  Not  Essential — The  judgment  of  a   jus- 

tice of  the  peace  is  not  invalid  because  not  signed  by  the 
justice. — Idem, 

10.  Jurisdiction  — Defaxtlt— Motion  and  Showing  to  Set  Aside — 
Where  the  court  has  no  jurisdiction  to  render  a  default 
judgment  by  reason  of  want  of  service  on  defendant  €uch 
judgment  may  be  set  aside  on  motion,  though  defendant 
does  not  plead  forthwith  or  file  an  affidavit  of  merits,  as 
required  by  Code,  section  3790,  as  a  oondition  of  setting 
aside  the  default. — Spencer  v.  Bums,  126. 

11.  Motion  is  Direct  Attack — ^A  motion  to  set  aside  a  default  is 

a  direct  and  not  a  collateral  attack  on  the  judgment. — Idem. 

12.  Original  Notice — Substituted  Service — Service  of  an  original 

notice  at  defendant's  home,  on  a  person  not  a  member  of 
defendant's  family,  and  not  residing  at  her  house,  is  in- 
sufficient to  give  jurisdiction. — Idem, 

13.  Modification  of — H.  and   plaintiff  owned   land   as  tenants   in 

common,  which  adjoined  the  defendant's  right  of  way,  and 
H.  gave  defendant  an  option  to  purchase  his  interest.  De- 
fendant entered  on  the  land  and  began  removing  dirt  to 
build  the  track  on  its  adjoining  right  of  way,  and  plaintiff 
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brought  forcible  entry  and  detainer  against  both  H.  and 
defendant.  Subsequently  H.  deeded  his  interest  to 
defendant.  The  court  entered  an  order  compelling  the  de- 
fendant to  remove  not  only  from  the  land  in  controversy, 
but  also  from  its  original  right  of  way.  Held,  that  it  was 
not  error  to  modify  the  order  by  confining  it  to  the  land  in 
controversy. — Cagwin  v.  C.  «ft  N.  W.  Ry.  Co..  129. 

14.  Satisfaction  of — Discount— Consideration — ^Where  the  assignee 
of  a  Judgment,  against  two  debtors  issued  execution  against 
one  of  them,  who  he  knew  could  not  satisfy  it,  but  before 
levying  thereon  agreed  with  a  third  party  that,  if  one-half 
the  Judgment  was  paid,  it  would  be  deemed  a  satisfaction 
of  the  whole,  and  the  money  was  paid  by  such  third  party, 
the  agreement  will  be  upheld,  the  furnishing  of  the  money 
by  a  third  party  being  a  sufficient  consideration. — Marshall 
V.  Bullard.  462. 

JURISDICTION—See  Administbators,*/;  Judom.,",",";  Pbact.," 

JURORS— See  Crim.  Law,  ";  Officbbs. 

JURY— See  Pract.,  *. 

JURY  QUESTION— See  Contracts,  *;  Crim.  Law,  •*;  Libel,  •;  Neo- 

LiORNCB,  •.  ",  ",  ";  Patmbht,  >;  Bail.,  •,  •. 
JURY  TRIAL— See  Estates  of  Dec,  »;  Tax  ,  ". 
LACHES— See  Grants,  *,  *. 

LANDLORD  AND  TENANT. 

Express  Tenancy —In«tr«ction«^Where  the  deed  was  absolute 
on  its  face,  and  there  was  no  evidence  that  it  was  intended 
as  a  mortgage,  an  instruction,  that  if  the  defendant  grantor 
believed  that  he  was  the  owner,  and  that  plaintiff  was  only 
entitled  to  be  paid  a  debt  due  him,  and  that  defendants  held 
possession  under  this  belief,  there  would  be  no  express  ten- 
ancy, was  properly  refused  as  not  based  on  the  evidence. — 
Butterfield  v.  Kirtley,  520. 

LAW  OF  SISTER  STATE— See  Bunj).  AND  Loan  Assoc  ,  •. 

LEASES — See  Minrs;  Reform,  *. 

LEASEHOLDS— See  Crops. 

LEX  LOCI— See  Insur.,  *•;  Rail.,  «»,  »;  Record.  Acts,  «. 

LIBEL. 

1.  Privilege  -One  of  the  surgeons  of  a  street  railway  company 

rendered  professional  services  to  a  conductjor,  who  refused 
payment  of  part  of  the  bill.  The  surgeon  thereupon  re- 
ported the  matter  to  the  president  of  the  company,  who 
requested  defendant,  the  surgeon's  partner,  to  put  the  mat- 
ter In  writing,  whioh  defendant  did,  stating  that  the  con- 
ductor was  cowardly  slinking  behind  the  defense  of  limita- 
tions. Held,  that  though  written  in  response  to  the  presi- 
dent's request,  the  communication  was  not  privileged. — 
Hollenbeck  v.  Ristine.  258. 

2.  Bame — One   person    cannot   advise   another   to    discharge   an 

employe,  accompanying  his  advice  Wicn  libellous  charges,  and 
escape  liability  therefor. — Idem, 
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3.  Cbiticism  of  Pubuc  Performance — Plaintiff  and  her  sisters 

were  giving  public  entertainments  as  singers,  dancers,  re- 
citers, and  comedians,  singing  songs  and  reciting  produc- 
tions composed  by  themselves.  They  were  persons  without 
music  or  dramatic  ability,  and  their  performance  was 
childish  and  ridiculous,  causing  great  disorder  and  con- 
fusion. Defendants  published  in  their  newspaper  a  severe 
and  satirical  criticism,  holding  the  performers  up  to  ridi- 
cule. Held,  in  an  action  for  libel,  that  it  was  proper  to  di- 
rect a  verdict  for  defendants,  there  being  no  proof  of  actual 
malice,  since,  as  the  article  was  concerning  a  public  per- 
formance, it  was  qualifiedly  privileged,  even  though  written 
in  ridicule  and  sarcasm  and  exaggerated. — Cherry  v.  Des 
Moines  Leader,  298. 

4.  Pleading  Privilege — Where,  in  an  action  for  libel,  defendants 

answered  that  plaintiff  was  engaged  in  giving  public  per- 
peformance  as  a  singer,  dancer,  reciter,  and  comedian,  and 
her  performances  were  coarse,  and  farcical,  wholly  without 
merit  and  ridiculous,  and  the  alleged  libel  appeared  in  their 
paper  as  a  criticism  of  the  performance  and  to  expose  the 
character  of  the  performance,  written  in  a  facetious  and 
satirical  style,  such  plea  was  one  of  privilege. — Idem. 

5.  Slander  Per  8e.  — Calling  a  Woman  a  **Bitch.** — ^Whether  call- 

ing a  woman  a  "bitch"  imputes  a  want  of  chastity,  so  as  to 
make  the  term  actionable  per  se  is  a  question  for  the  jury 
to  determine,  under  all  the  circumstances  attending  the 
utterance. — Graver  v.  Norton.  46. 

6.  Plea  and  Proof — Mitigating  Circumstanoes — ^Where  no  miti- 

gating circumstances  are  pleaded,  evidence  that  the  words 
were  spoken  in  anger  was  inadmissible. — Idem, 

LIMITATION  OP  ACTIONS— See  Stat,  of  Lim. 

MINES. 

Mining  Lease  — Construction — Rentals — Plaintiff's  lease  of 
coal  lands  to  defendants  gave  them  power  to  mine  and 
remove  all  underlying  coal.  The  refuse  from  the  various 
shafts  was  to  be  dumped  on  the  surface  of  plaintiffs  land. 
A  right  of  way  over  the  surface  for  railway  tracks,  etc., 
within  specified  limits,  was  given  to  defendants  at  a  certain 
rental,  with  privilege  to  continue  such  use  at  their  option 
after  the  ooal  had  been  exhausted  from  plaintift's  land.  The 
surface  was  reserved  by  plaintift  for  agricutural  purposes, 
subject  to  the  rights  guarantied  by  the  lease.  Held,  that 
defendants  had  the  right,  under  the  lease,  to  use  the  land 
to  remove  coal  from  adjoining  land,  and  hence  plaintiffs 
could  not  recover  additional  compensation  therefor. — Madi- 
son V.  Garfield  Coal  Co.,  56. 

MINORS — See  Co-Tenancy.  *;  N&olig.,  ". 
MISCONDUCT—See  Rail.,  «». 
MISTAKE— See  Nsolig^  • 
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MORTGAGES — See  Build,  and  Loan  Absoo  ,  >, «,  •;  Contracts, 
\  ";  Dam.,  '.  •;  Reform  ,  »;  Replbv  ;  Usurt,  ^ 

1.  Attachment  Creditor's  Rights  — What  Law  Governs — ^Where  a 

chattel  mortgage  is  executed  and  recorded  in  the  state  on 
property  In  another  state,  and  attached  by  a  creditor  of  the 
mortgagor  in  the  latter  state,  the  rights  of  the  piortgagee 
and  attaching  creditor  will  be  determined  by  the  law  of  the 
state  where  the  property  is  situated. — ^Aultman  &  T.  Mach. 
Co.  V.  Kennedy.  444. 

2.  Notice   of   Unrecorded  Mortgage — A   chattel   mortgage,   valid 

between  the  parties,  was  executed  on  property  in  another 
state.  Before  the  levy  of  attachment  on  the  property  in 
the  latter  state  the  attaching  creditor  was  informed,  through 
its  attorney  and  agent,  that  the  intervening  bank  held  a 
mortgage  on  all  the  attached  property,  and  that,  if  he  at- 
tached, "it  would  be  him  and  the  bank  for  it."  Held,  that 
the  notice  was  sufficient  to  put  the  attaching  creditor  on 
inquiry. — Idem, 

3.  Deed  Held  Mortgage  — Where   the  grantee  of  a   deed   agreed 

to  reconvey  the  property  on  the  payment  of  a  certain  sum 
by  the  grantor  and  all  the  expenses  of  maintaining  the 
property  and  the  grantee  was  prevented  from  selling  the 
same  except  on  three  months'  notice  to  the  grantor  the  deed 
will  be  deemed  a  mortgage. — Thompson  v.  P.  B.  L.  &  Inv. 
Co..  4B1. 

4.  Conditional  Sale — Parties  may  make  a  purchase  and  sale  of 

lands  with  the  reservation  to  the  vendor  of  right  to  repur- 
chase the  same  within  a  given  time  at-  an  agreed  price, 
which,  in  conformity  with  the  intention  of  the  parties  will 
be  treated  as  a  conditional  sale,  and  not  a  mortgage  to 
which  the  right  of  redemption  attaches. — Idem. 

5.  Evidence — Evidence  is  admissible  to  show  that  a  deed  of  lands, 

absolute  in  form,  is  in  fact  a  mortgage,  though  there  is  no 
showing  that  a  defeasance  has  been  omitted  or  destroyed 
by  fraud  or  mistake. — Bigler  v.  Jack,  667. 

6.  Sufficiency   of  Evidence — Plaintift,   who   was  indebted   to   de- 

fendant and  another,  deeded  his  land  for  about  the  amount 
of  its  value  to  defendant,  who  agreed  to  reoonvey  on  pay- 
ment of  a  certain  sunf,  and  provided  plaintiff  would  take  a 
lease  of  the  land  at  a  customary  rental.  Plaintift  so  leased 
the  land,  and  the  debts  of  the  third  party  and  defendant 
were  canceled.  At  the  same  time  plaintiff  borrowed  another 
sum  of  money  from  defendant,  giving  a  chattel  mortgage 
as  security.  Held,  that  the  evidence  failed  to  show  that  the 
deed  constituted  an  equitable  mortgage. — Idem. 

7»  Inadequacy  of  Price — Land  was  deeded  to  a  party,  under  an 
agreement  Tor  the  privilege  of  repurchasing  It,  at  the  same 
amount  per  acre  as  it  had  been  offered  to  a  third  party, 
and  the  evidence  showed  that  it  was  not  worth  more  than 
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|3  per  acre  over  that  paid.  Held,  that  there  was  no  inade- 
quacy of  price  sufldcient  to  indicate  that  such  deed  was 
meant  to  be  a  mortgage. — Idem. 

8.  Foreclosure — Payment  or  Pbiob  Mortgage — Merger — ^Where  the 

mortgagee  purchases  the  land  at  his  own  foreclosure  sale, 
and  before  deed  issues,  pays  a  prior  mortgage,  and  takes  an 
assignment  thereof,  with  the  intention  that  the  prior  mort- 
gage shall  not  merge  in  his  title  acquired  at  foreclosure,  there 
will  be  no  merger,  as  merger  is  purely  a  question  of  in- 
tention.— Moore  v.  Olive,  650. 

9.  Satisfaction   of    Prior   Mortgage — ^Where   a   mortgasee   pur- 

chases at  his  own  sale  land  on  which  there  was  a  prior 
mortgage,  for  the  amount  of  which  he  allows  in  making 
his  bid,  and,  before  deed  issues,  pays  off  such  prior  mort- 
gage, and  takes  an  assignment  thereof,  with  the  intention 
of  foreclosing  it  against  the  mortgagor's  homestead,  which 
had  not  passed  to  him  by  sale,  such  payment  of  the  prior 
mortgage  will  operate  as  a  satisfaction  thereof  and  an  ex- 
tinguishment of  the  debt  secured  thereby,  as  the  mortgagee 
merely  pays  an  incumbrance  on  what  is  now  his  own  prop- 
erty, and  as,  moreover,  to  permit  him  to  keep  it  alive  for  the 
purpose  intended  would  be  to  countenance  a  fraud. — Idem. 

10.  Same — The  purchase  of  the  prior  mortgage  will  operate  as  a 

satisfaction  thereof  and  extinguishment  of  the  debt  secured, 
though  the  prior  mortgage  did  not  cover  all  the  land  on 
which  the  junior  mortgage  was  a  lien. — Idem. 

11.  Resort  to  Homestead — Land   consisting  partially  of  a  home- 

stead was  covered  by  two  mortgages.  The  junior  mort- 
gagee foreclosed,  and  bought  in  the  non-homestead  property. 
He  then  purchased  the  senior  mortgage,  and  attempted  to 
foreclose  it  against  the  homestead.  Held,  that  as  the  senior 
mortgagee  could  only  have  foreclosed  against  the  homestead 
after  exhausting  the  non-homestead  property,  and  as  his 
assignee  took  no  greater  rights  than  he  had.  the  assignee 
could  not  maintain  the  foreclosure,  since,  in  order  to  do  so. 
he  must  first  pursue  the  non-homestead  land,  which  he  nad 
himself  already  purchased,  which  would  put  him  in  the 
anomalous  position  of  foreclosing  a  mortgage  against  his 
own  property. — Idem. 

12.  Recovery    of   Mortgaged    Cattle — Description — Instructions — 

Where  100  steers  are  described  in  a  chattel  mortgage  as 
being  branded  U,  and  41  of  48  steers  afterwards  sold  by 
the  mortgagor  bear  a  similar  braiid  and  one  of  the  others 
is  branded  O,  and  the  other  is  not  branded,  it  is  error,  in 
an  action  by  the  mortgagee  to  recover  the  steers  from  the 
purchaser,  to  instruct  that,  if  plaintiff  is  enitled  to  recover, 
he  is  enitled  to  recover  42  animals. — Packers  Nat.  Bank  v. 
Railroad  Co..  621. 

13.  Constructive  Notice — The  mortgage  did  not  impart  construct- 

ive notice  that  it  covered  the  animal  branded  O  and  the  one 
not  branded — Idem. 
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14.  Same — ^An  instruction  In  an  action  by  a  mortgagee  to  recover 

mortgaged  cattle  wrongfully  sold  by  the  mortgagor,  that 
though  the  brand  on  the  cattle  is  incorrectly  described  in 
the  mortgage,  the  description  is  sufficient  if,  on  rejecting  the 
brand  there  remains  a  sufficiently  correct  description  as  to 
color,  number,  sex,  locality,  etc..  is  erroneous  in  allowing 
the  jury  to  entirely  reject  m  portion  of  the  description,  in 
determining   its  sufficiency. — Idem. 

15.  Who  May  Sue  to  Recover  Overpayments — The  grantor  has  suf- 

ficient interest  to  maintain  an  action  to  recover  overpay- 
ments made  by  the  grantee  on  a  mortgage  on  the  property 
for  the  benefit  of  the  grantor. — Thompson  v.  P.  B..  L.  ft  Inv. 
Co.  481. 

MOTIONS— See  Appeal,  ",  »•;  Judgm.,  »;  New  Trial.  >;  Pbact.,  " 

to  ". 
MUNICIPAL  CORPORATIONS— See  Cities  and  Towns. 

NEGLIGENCE. 

1.  Druggists — LiaWity    for   Negligence   of  Registered   PharmO' 

dst  Cleric — The  fact  that  a  prescription  clerk  employed  by 
a  druggist  is  a  competent  pharmacist  does  not  relieve  the 
druggist  from  liability  for  the  negligence  of  the  clerk  in 
putting  up  a  prescription. — Burgess  v.  Sims  Drug  Co.,  275. 

2.  Same — The  fact  that  the  statute    requires  druggists  to  em- 

ploy pharmacists  who  are  registered  does  not  relieve  a 
druggist  who  employs  a  registered  pharmacist  as  a  clerk 
from  liability  for  negligence  of  the  latter  in  putting  up  a 
prescription. — Idem, 

3.  Evidence — In  an  action  for  injuries  received  by  reason  of 
plaintiffs  sleigh  being  overturned  by  striking  a  stone 
placed  in  defendant  city's  streets,  so  as  to  prevent  driving 
over  the  curb  and  the  park  laid  out  along  such  curb,  an 
ordinance  of  the  city  authorizing  the  parking  and  curbing 
of  such  street,  is  admissible  as  bearing  on  the  issue  whether 
defendant  was  negligent. — Herries  v.  City  of  Waterloo,  374. 

4.  Re\evancu — ^Where  a  street  running  southeast  intercepted  an- 

other street  running  north  and  south,  just  north  of  a 
cut  through  which  the  latter  ran,  in  an  action  for  injuries 
received  from  falling  into  the  cut  by  reason  of  the  horse  getp 
ting  out  of  the  traveled  track  on  the  east  side  thereof,  while 
being  driven  south  on  the  street  running  north  and  south, 
evidence  that  the  horse  had  been  previously  driven  over 
the  road  running  southeast  was  properly  admitted,  as  tend* 
ing  to  show  why  the  horse  left  the  traveled  trac^. — ^Johnson 
V.  City  of  Sioux  City,  137. 

5.  Weight — In  an  action  for  injuries  received  from  a  fall  Into 

•a  cut  in  a  street  by  reason  of  the  failure  to  maintain  a 
guard  rail,  evidence  as  to  buggy  tracks  at  the  place  of  the 
accident,  observed  ten  days  after  the  accident,  was  properly 
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admitted,  as  the  time  goes  only  to  weight  of  the  testimony. 
Idem, 

6.  CoNTBiBUTOBY  NEGLIGENCE — Where,  in  an  action  for  injuries. 

alleged  to  have  been  received  by  reason  of  defects  in  one 
of  defendant  city's  streets,  there  was  evidence  to  show 
that  plaintiff  was  driving  at  a  greater  speed  than  six  miles 
per  hour,  an  ordinance  forbidding  driving  at  a  greater 
speed  than  six  miles  per  hour,  and  providing  that  a  viola- 
tion of  the  ordinance  shall  be  a  misdemeanor,  was  admis- 
misible  to  show  contributory  negligence. — Merries  v.  City 
of  Waterloo.  374. 

7.  Highways — Road   Supervisobs — LfiaWity  for  Negligence — The 

fact  Uiat  a  person  elected  a  road  supervisor  is  subject  to  a 
penalty  for  refusing  to  accept  the  office  does  not  relieve 
such  officer  from  individual  liability  for  negligence  In  fail- 
ing to  perform  ministerial  duties  in  keeping  the  roads 
in  repair. — Sells  v.  Dermody,  344. 

8.  Written    Notice   of    Defect    in    Hizhtvny   Required,  —  A    road 

supervisor  is  not  personally  liable  for  failure  to  repair  a 
defect  in  a  highway  where  such  notice  thereof  has  not  been 
given  to  him. — Idem, 

9.  Jury  Question — Mistake — ^Where  plaintiff  sued  to  recover 
money  deposited  to  his  credit  in  a  bank,  but  which  he  did 
not  receive  because  of  fraud  or  mistake  in  his  settlement 
with  the  bank,  the  question  of  plaintiff's  negligence  In  not 
carefully  examining  his  pass-book  and  discovering  his  mis- 
take was  for  the  jury. — Cole  v.  Charles  City  National  Bank, 
682. 

10.  Bame — The   question,    whether    or   not,    under   the   evidence, 

plaintiff,  who  was  injured  by  reason  of  his  sleigh  striking 
an  obstruction  placed  in  defendant's  street,  would  have  es- 
caped injury  had  he  been  driving  at  a  lawful  rate  of  speed, 
is  for  the  jury. — Herries  v.  City  of  Waterloo,  374. 

11.  Bame — In  an  action  for  injuries  received  by  reason  of  plain- 

tiff's sleigh  stiking  a  stone  placed  in  defendant  city's  street 
by  such  city,  the  questions  whether  it  was  placed  in  the 
traveled  way,  and  whether  plaintiff's  attention  was  diverted 
at  the  time,  as  claimed,  is  for  the  jury. — Idem. 

12.  Malpractice   of   Physician — Plaintiffs   wife    gave    birth   to    a 

child,  and  during  seven  months  succeeding  was  troubled 
with  intermittent  pains.  Defendant  physicians  were  con- 
sulted, and  performed  an  operation  to  remove  the  afterbirth. 
There  was  evidence  that  no  part  of  the  afterbirth  could 
have  remained  for  seven  months,  and  that  there  was  no 
necessity  for  this  specific  operation.  A  post  mortem  ex- 
amination showed  that  the  uterus  was  torn,  and  the 
condition  thereof  was  sufficient  to  cause  death  directly,  or 
from  the  resulting  shock.  It  was  shown  that  such  a  tear 
could  have  been  discovered  by  the  operator,  and  what  would 
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be  the  proper  course  then  to  pursue.  None  of  the  witnesses 
said  that  no  other  cause  of  death  existed.  Held,  suflBclent 
evidence  on  which  to  submit  the  question  of  defendant's 
negligence  to  the  jury. — Delegau  v.  Wright,  52. 

13.  Negligence  of  Parent— 2^0*  Imputable  to  Minor— The  knowl- 

edge of  a  father  ordering  coal  oil,  but  receiving  gasoline, 
that  the  wrong  article  was  delivered,  is  not  Imputable  to 
his  minor  daughter,  who,  in  Ignorance  of  the  mistake,  uses 
the  gasoline  to  start  a  fire  with,  so  as  to  relieve  the  seller 
from  liability  to  the  daughter  for  the  consequent  injuries. 
— Ives  V.  Welden.  476. 

14.  Negligence  Peb  Se — Sale  of  Gasoline — Injury  to  Minor  Child 

— ^A  seller's  failure  to  label  a  jug  containing  gasoline  in 
the  manner  required  constitutes  negligence  per  se.  so  so  to 
render  the  seller  liable  for  injuries  sustained  by  a  daughter 
of  the  purchaser,  who  uses  the  gasoline  to  start  a  fire  under 
the  belief  that  it  was  coal  oil. — Idem, 

NEGOTIABLE  INSTRUMENTS. 

1.  Indorsement  in  Blank — Parol  Evidence  as  to  Consideration — 

Parol  evidence  is  admissible  to  show  that  an  indorsement 
in  blank  was  without  consideration. — Farmers  Sav.  Bank  v. 
Hansmann,  49. 

2.  Rule  Applied — ^Where  defendant  was  sued  as  indorser  of  a 

note,  and  it  appeared  that  the  note  was  made  payable  to 
him  by  mistake,  and  without  his  knowledge  or  consent,  and 
that  he  indorsed  it  in  blank  at  the  request  of  the  true 
owner,  for  the  purpose  of  showing  title  in  him.  such  in- 
dorsement was  without  consideration,  and  defendant  was 
not  liable  thereon. — Idem. 

NEW  TRIAL. 

1.  Motion  for  New  Trial — What  is — ^Where,  after  a  final  submis- 
sion of  a  cause,  the  defendant  filed  an  amended  motion, 
supported  by  affidavits,  asking  that  the  submission  and 
decree  be  set  aside  and  that  he  be  permitted  to  introduce 
additional  evidence,  on  the  ground  of  surprise  and  newly- 
discovered  evidence,  which  are  grounds  for  a  new  trial, 
under  Code,  section  3755,  snbdi vision  3,  7,  the  court  had 
power  to  grant  such  a  motion,  since  it  was  one  for  a  new 
trial,  and  not  one  to  reopen  the  case  and  permit  the  intro- 
duction of  further  testimony. — Malley  v.  Mdlley,  309. 

2.  Negligence — ^The  purchaser  being  a  resident  of  a  distant  part 
of  the  state,  and,  in  correspondence  with  defendant  before 
the  trial,  having  never  said  anything  with  regard  to  the 
purchase  price,  defendant  was  not  guilty  of  negligence  In 
not  securing  his  evidence  on  the  first  trial. 

3.  Bame — ^Where  defendant  at  the  trial  knew  nothing  of  certain 

admissions   of  a   material   nature  made   by  plaintifF  to   a 
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witness,  he  was  not  guilty  of  negligence  in  not  procuring 
such  eyidenoe,  so  as  to  prevent  a  new  trial  on  the  ground 
of  newly-discovered  evidence. — Idem. 

4.  Newly  Discovered  Evidence — Materiality — Where,  in  an  action 
to  recover  money  loaned*  defendant  denies  that  the  trans- 
action was  a  loan,  but  alleges  that,  on  pasrment  of  a  certain 
sum  by  a  given  date,  plaintiff  was  to  become  his  partner, 
and  the  plaintiff  has  failed  to  comply  therewith,  but  has 
paid  only  a  fimall  portion  of  the  sum  named,  a  new  trial 
will  not  be  granted  for  newly-discovered  evidence  on  an  affi- 
davit that  plaintiff  had  said  he  purchased  a  half  interest 
in  the  business,  and  that  the  parties  were  in  partnership, 
such  evidence  being  immaterial  under  defendant's  allega- 
tions.— ^Reed  V.  Corrigan.  628. 

5.  Cumulative  Evidence — In  a  suit  to  set  o£F  plaintiff's  interest 
in  certain  land  and  quiet  his  title  thereto,  which  he  claimed 
to  have  purchased  with  the  proceeds  of  other  land,  evidence 
of  the  purchaser  as  to  the  price  at  which  such  other  land 
was  sold,  which  was  less  than  plaintiff  claimed,  and  insuf- 
ficient to  enable  him  to  make  the  payment  as  claimed,  was 
not  cumulative,  where  there  was  no  definite  evidence  on 
that  point  at  the  trial. — Malley  v.  Malley;  309. 

NOTICE— See  Executions;  Mtges.,  •,  »;  New  Trial,  «, »;  Bail.,  •, », 

♦  »  ";  Hrcokd  Acts,  •;  Reform.,  ". 
OBJECTIONS— See  Pract  ,  ".  »,  ". 

OFFICERS. 

Drawing  Jury — Principal  and  Deputy — ^A  county  had  a  county 
seat  at  F.,  where  the  county  recorder  was  in  charge,  and 
another  at  K.,  where  the  deputy  recorder  was  in  charge. 
The  deputy  participated  in  drawing  a  jury  at  K.,  the  county 
recorder  being  in  attendance  on  the  office  at  F.  Held,  there 
was  no  error  in  the  manner  of  drawing. — State  v.  Turner, 
426. 

ORDERS— See  Contracts,  «. 

ORDINANCES— See  Cities  and  Towns;  Evid^  » 

PARENTS— See  Nbgliq.,  ",  ". 

PAROL— See  Insur.,  •;  Neg.;  Instr,  »;  Trusts,  », ". 

PARTITION— See  AttT  Fees;  Bastards,  «,  *;  Co-Ten.,  \  \ 

Equitable  Apportionment — In  partition,  it  appeared  that 
plaintiff's  grantor,  her  husband,  and  defendant,  his  mother, 
had  jointly  purchased  the  premises  in  question  on  which 
improvements  were  afterwards  made  with  funds  procured 
by  mortgage.  The  grantor  and  other  children  lived  with 
the  mother,  their  earnings  going  to  the  common  support 
of  all,  except  that  the  grantor  paid  off  the  mortgages  from 
his  earnings.  Held,  that  plaintiff  was  not  equitably  entitled 
to  a  larger  interest  than  the  defendant  because  of  such 
payment — Lewis  v.  Lewis,  399. 
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PARTNERSHIP— See  Contracts.  » 

1.    Closing  Partnership — Services    of   partner — ^A   partner    in    a 

suit  tor  an  accounting  cannot  charge  for  services  in  closing 

the  partnership  affairs,  where  there  was  no  agreement  to 

support  'che  charge,  nor  any  necessity  for  extra  services. — 

McFarland  v.  MoGormick.  86b. 

2.    Partnership  and  Joint  Debtors — Interest  on  Open  Account — 
Charges  of  interest  on  balance  of  account,  between   part- 
ners or  joint  debtors  are  not  allowable  in  the  case  of  a 
continuous  open  account  without  any  settlement  or  balance 
being  ascertained. — Idem, 

PAVING— See  Tax.,  ». 

PAYMENT. 

1.  Appiication— Y^ury    Question — Defendant    on    making    a    pay- 

ment to  plaintiff  on  account,  directed  that  the  money  should 
be  applied  to  bills  which  had  been  guaranteed  by  his  co- 
defendant,  and  it  was  so  applied.  Subsequently  defendant 
made  other  payments  to  a  bank  to  take  up  sight  drafts 
drawn  by  plaintiff.  Plaintiff  received  but  one  letter  con- 
taining directions  as  to  the  application  of  payments,  and 
the  subsequent  pa3rments  were  applied  on  unguaranteed 
billfi,  and  a  suit  instituted  on  a  balance  due  on  those  guar- 
anteed. Held,  that  the  evidence  was  not  sufficient  to  Justify 
the  direction  of  a  verdict  for  defendant,  since  the  question 
whether  there  was  an  application  of  payments  as  claimed 
by  defendant  was  for  the  jury. — Bishop  v.  Hart,  96. 

2.  Homestead  and  Other  Securities — ^Where  a  husband  and  wife 

mortgage  their  homestead  to  a  loan  association,  the  hus- 
band, in  addition  to  the  mortgage,  pledging  his  chares  of 
Slock  as  security,  and  subsequently  such  husband  pledges 
such  stock  to  secure  a  personal  loan,  payments  made  by  him 
on  the  stock,  without  suggestion  as  to  their  application, 
should  be  first  applied  on  the  debt  against  the  homestead. — 
Briggs  V.  Iowa  S.  &  L.  Assn.,  232. 

3.  Credits — Evidence — Defendant,  in  1876,  turned  over  to  plain- 

tiff, to  apply  on  an  indebtedness  to  him,  notes  and  claims 
to  the  amount  of  $1,890.04.  In  a  suit  instituted  by  plaintiff 
in  1894,  defendant  claimed,  for  the  first  time,  that  he  had 
received  no  credit  therefor,  and  plaintiff  claimed  that  credit 
had  been  given  on  other  notes.  Held,  sufficient  to  show 
that  defendant  had  received  his  proper  credits. — Brooks  v. 
Jones,  ^5. 

4.  For  Redemption  — When  Voluntary — ^F.  sold  land  to  de- 
fendant in  1891,  and  took  a  note  and  mortgage  as  security, 
which  Tie  assigned  to  M.,  and  guarantied  payment  M.  ob- 
tained a  judgment  against  defendant  in  1885,  and,  on  fore- 
closure of  M.*s  mortgage,  N.  filed  a  cross-petition,  and  ob- 
tained a  decree  declaring  his  judgment  lien  to  be  superior 
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to  the  mortgage.  F.  bought  the  land  under  the  foreclosure 
In  July,  1895,  and  it  was  afterwards  sold  to  N.,  under  an 
execution  on  his  Judgment  In  September,  1896,  F.  paid 
to  the  clerk  of  'the  court,  under  protest,  an  amount  sufficient 
to  redeem  the  land  from  the  sale  to  N.  and  afterwards  the 
decree  making  N.'s  judgment  a  prior  lien  was  reversed. 
Held,  that  F.  was  not  entitled  to  recover  the  redemption 
money  as  an  involuntary  pa3rment,  since  he  could  have  pro- 
tected his  possession  by  a  restraining  order  from  the  su- 
preme court,  and  henoe  the  payment  was  voluntary.— 
Manning  v.  Poling,  20. 

6.  Bame — ^Where  a  buyer  under  foreclosure  pays  a  judgment  for 
whiph  the  property  is  about  to  be  sold  on  execution  upon 
a  judgment  against  a  prior  owner  which  the  buyer  was 
under  no  obligation  to  satisfy,  the  pasrment  is  voluntary, 
because  the  sale  might  have  been  restrained  by  order  of 
the  supreme  court. — Idem. 

6.  By  Treasurer  for  Tax  Purchaser  In  Default  —Is  Voluntary— 
Custom — In  an  action  by  a  county  treasurer  to  recover 
money  alleged  to  have  been  paid  by  him  under  a  custom  or 
implied  agreement  that  he  was  to  pay  the  county  for  all 
certificates  of  tax  sales  to  defendant,  and  receive  a  credit 
therefor  in  his  account  as  treasurer  in  a  certain  bank,  it 
appeared  that  plaintiff  had  presented  the  certificates,  and 
that  defendant  refused  to  take  them,  after  which  plaintiff 
made  the  payment  alleged.  Held,  that  such  payment  was 
voluntary,  and  hence  there  could  be  no  recovery. — Sheldon 
V.  Steele.  616. 

,7.  Recovery — Sales  of  land  were  made  to  a  party  who  did  not 
pay  for  it  at  the  time,  and  on  his  refusal  to  do  so  there- 
after the  county  treasurer  did  so.  Held,  that  an  action 
would  not  lie  by  the  treasurer  against  such  party  to  recover 
the  amount  paid. — Idem. 

PEDIGREE— See  Kvid.,  «'. 

PHYSICIANS— See  EviD.,  »  toH;  Nbglig.,  ". 

PLEADING — See   Appeal,  »•,  «;  Costs;  Instr.,  »,  ^;  Insub.,  »; 
LiBKL,  *,  •;  Fbaot.,  ';  Tax.,  ". 

1.  Affirmative  Defenses — Counter  Relief — The  pleading  of  an 
affirmative  defense  is  not  sufficient  to  authorize  counter  re- 
lief, since  in  such  case  the  facts  must  be  specially  pleadea. 
Zion  Church  v.  Parker.  1. 

2.  Waiver  of  Notice — ^Waiver  of  notice  to  sheriff,  claiming  prop- 

erty levied  upon,  must  be  specially  pleaded. — Murray  v>. 
Thiessen.  657. 

3.  Alteration  of  Writings  — Pleading  and  Evidence — Evidence  to 

show  alteration  of  a  written  instrument  is  admissible,  with- 
out allegation  of  alteration  in  the  pleadings,  where  the  in- 
strument is  merely  introduced  in  evidence  and  not  referred 
to  In  the  pleadings. — coppock  v.  Lampkin,  664. 
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4.  Fixing  Shares  In  Proceeds — ^A  decree  In  a  suit  to  adjudge 
plaintiff  to  be  the  owner  of  personal  property  set  out  the 
share  of  one  of  the  defendants  in  the  note  given  for  the 
purchase  price,  by  reason  of  his  ownership  of  part  of  the 
goods.  Held,  proper  to  fix  such  defendant's  share,  though 
he  sought  no  Judgment  on  the  note. — TurrlU  v.  McCarthy, 
681. 

5.  Fraud  and  l^istake — ^A  petition  stating  that  plaintiff  executed 

a  promissory  note  to  defendant  bank,  and  was  given  credit 
therefor  in  his  bank  book,  but  that  this  entry  was  not  mado 
in  the  proper  place,  but  on  a  page  where  the  account  had 
been  balanced,  and  that  subsequently  a  party  indebted  to 
plaintiff  deposited  a  sum  equal  to  the  face  of  the  note 
to  plaintiff's  credit,  and  that  plaintiff  did  not  know  of  this 
payment  and  was  told  by  the  president  of  the  defendant 
that  no  such  payment  had  been  made,  and  in  his  final  settle- 
ment received  no  credit  for  one  of  the  sums  so  deposited, 
rharges  both  mistake  and  fraud. — Cole  v.  Charles  City  Nat 
Bank.  632. 

6.  Plea  and  Proof  —  Extension  or  Time  of  Payment — Guaranty — 

In  the  absence  of  a  plea  that  a  creditor  had  extended  the 
time  of  payment  without  the  guarantor's  consent,  evidence 
of  such  extension  was  irrelevant — Bishop  v.  Hart,  96. 

POSTMASTERS — See  Exemptions 

POWER  OF  ATTORNEY— See  Contracts,  •. 

PRACTICE— See  Instruct  ,«;  Insur..  ";  Trusts,  \ 

1.  Estoppel  to  Amend— T/iird  Trial — ^Where  an  action  on  an  in- 

surance policy  has  been  twice  tried  and  appealed,  the  plain- 
tiff both  times  admitting  the  allegations  of  defendant's 
answer  that  there  was  a  disagreement  as  to  the  damages 
suffered,  but  replying  that  no  appraisal  could  be  had,  as 
provided  by  the  policy  in  such  case,  for  certain  reasons,  on 
a  third  trial,  plaintiff  will  be  estopped  to  reply  that  there 
had  never  been  any  disagreement  as  to  suoh  damage. — 
Zalesky  v.  Home  Ins.  Co..  516. 

2.  Consolidation — Defendant  sued  J.   in  a  justice's  court  for  a 

balance  due  on  the  price  of  a  heating  apparatus,  and  J. 
defended  by  setting  up  a  breach  of  guaranty,  and  brought 
an  independent  action  for  such  breach.  Held,  that  the  fail- 
ure of  J.  to  move  to  consolidate  the  action  did  not  consti- 
tute a  bar  to  the  maintenance  of  his  action  for  breach  of 
guaranty,  since  a  consolidation  rests  in  the  trial  court's 
discretion. — Jones  v.  Witousek,  14. 

3.  Correcting  Sealed  Verdict— In  an  action  on  a  contract  for  sup- 

port and  maintenance,  it  was  not  error  to  permit  the  jury, 
after  separating,  on  returning  a  sealed  verdict  assessing 
plaintiff's  "damages  at  five  dollars  a  week,"  to  correct  the 
same  by  adding  the  number  of  weeks  for  which  recovery 
could  be  had,  where  there  was  no  controversy  as  to  the 
number. — Wright  v.  Wright,  748. 
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4.  Recall  of  Jub/ — Request  for — ^Where  a  Jury  returned  a  sealed 

verdict  without  consent  of  the  parties  or  leave  of  the  court, 
the  refusal  of  the  court  to  call  them  back  to  return  a  ver- 
dict In  the  ordinary  way  cannot  be  complained  of,  when 
there  was  no  request  to  have  them  recalled  and  polled. — 
Klinkner  v.  Schmidt.  695. 

5.  Demurrers — Scope   of   Ruling   on — Affidavits   FiUd   with   Pe- 

tition— ^Afrraavits  filed  with  a  petition  will  not  be  considered 
in  ruling  on  a  demurrer  thereto. — Strawhacker  v.  Ives,  661. 

6.  Directing  Verdict — ^A   motion   to   direct  a  verdict  should   be 

granted  where  it  clearly  appears  to  the  trial  judge  that  it 
would  be  his  duty  to  set  aside  a  verdict  in  favor  of  the 
iwirty  on  whom  the  burden  of  proof  rests. — Cherry  v.  Des 
Moines  Leader,  298. 

7.  Motion  to  Dibect  Verdict— Demurs  to  Testimony — A  motion 

by  defendants,  at  the  close  of  plaintiff's  testimony,  to  di- 
rect a  verdict,  in  their  favor,  amounts  to  an  admission  of 
all  matters  which  the  testimony  tends  to  prove. — Degelau 
V.  Wright,  52. 

8.  Harmless  Error — Readino  Immaterial  Affidavits — The  reading 

of  affidavits  immaterial  to  any  issue  in  a  cause  is  harmless 
error. — ^Wimber  v.  Central  Ry.  Co.,  551. 

9.  {Misconduct     in     Argument — ^Where,    on    a    proscfcution    for 

murder,  the  county  attorney  in  his  closing,  made  prejudi- 
cial remarks  about  the  defense  of  insanity  Interposed,  which 
were  withdrawn  on  the  court's  admoniUon,  and  the  court 
instructed  the  jury  to  disregard  them,  a  further  remark 
by  the  attorney  that  the  county  attorney  or  grand  jury  did 
not  wish  to  punish  an  irresponsible  man,  though  Improper 
on  the  ground  that  the  issue  of  insanity  was  not  before^ 
the  grand  jury,  will  not  be  deemed  prejudicial. — State  v. 
Slgler,  408. 

10.  Improper  Matter  Stated  in  Response — Remarks  of  plaintiff's 

counsel  in  argument  that  defendant's  husband  left  her 
114,000,  and  that  she  was  not  a  poor  woman,  being  in  re- 
ponse  to  a  statement  by  her  counsel  that  she  was  a  poor 
widow,  and  that  plaintiff  had  taken  advantage  of  her,  cannot 
be  complained'  of. — Patton  v.  Lund.  201. 

Motions. 

11.  Motion   to   Strike   Motion — Adjudication    6y — A    motion    to 

strike  from  the  files  another  motion  is  not  proper  practice, 
and  therefore  the  overruling  of  it  does  not  necessarily  pass 
on  the  question  whether  the  first  motion  was  a  proper  one 
or  was  filed  in  time. — German  Savings  Bank  v.  Cady,  228. 

12.  Motion  in  Abbest — Is  to  be  overruled  where  no  foundation 

for  it  is  laid  In  answer. — Mulvihill  v.  Thompson,  704. 

18.    Motions,  Filing  of — Time — Decoration  Day — In  computing    the 
three  days  after  verdict,  within  which  Code,  section  3756, 
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requires  a  motion  for  a  new  trial  to  be  filed.  Decoration 
Day,  being  among  tbem,  tbough  the  clerk's  office  is  not  open 
on  that  day,  will  be  included,  there  being  no  provision 
that  Judicial  business  shall  not  be  transacted  that  day  or 
that  it  shall  not  be  included. — German  Savings  Bank  v. 
Cady.  228. 

14.  Objection  Timely— An  omnibus  motion  to  strike  out  statements 

and  communications  by  testator  given  in  evidence  by  his 
wife  in  an  action  to  set  aside  his  will,  made  after  she  had 
given  a  great  deal  of  evidence,  and  without  stating  reasons 
or  grounds  therefor,  is  insufficient. — In  re  Evans*  Estate, 
240. 

15.  Same — Where,  in  an  action  to  set  aside  a  will,  no  objection 

was  made  to  questions  asked  testator's  divorced  wife  as  to 
certain  communications  and  statements  made  to  her  by  de- 
ceaed  at  the  time  when  asked,  a  subsequent  motion  to  strike 
out  such  communications  and  statements,  some  of  which 
were  admissible,  because  she  was  testator's  wife  at  time 
when  made,  and  because  she  was  a  party  to  the  transaction^ 
and  it  was  a  personal  transaction  with  deceased,  was  prop- 
erly  overruled. — Idem. 

16.  Made  After  Answer — ^Where  objections  to  questions  asked  on 

the  trial  were  interposed  after  the  answers  had  been  given, 
it  was  not  prejudicial  error  to  allow  the  witness  to  com- 
plete his  testimony  on  the  subject. — ^Brooks  v.  City  of  Sioux 
City,  641. 

17.  Separate  Trial  of  Defendants  — Diversion  of  Water — That  the 

pleadings  show  no  joint  purpose  of  defendants  or  act  done 
by  them  whereby  surface  water  was  diverted  from  its  nat- 
ural course,  overflowing  plaintiff's  land,  does  not  authorize 
a  motion  for  a  separate  trial. — Mulvihill  v.  Thompson,  734. 

18.  Special  Interrogatories — To  Call  for  Ultimate  Facts — Special 

interrogatories  which  do  not  call  for  ultimate  facts  in  an- 
swer thereto  should  not  be  submitted. — Trumble  v.  Happy, 
624. 

19.  Judgment  Non  Obstante — Judgment    on    special    findings,    as 

against  a  general  verdict,  will  not  be  granted  unless  the 
special  findings*  are  inconsistent  with  the  general  verdict, 
and  sufficient  of  themselves  to  establish  or  defeat  the  right 
of  recovery. — Schulte  v.  C,  M.  &  St.  P.  Ry.  Co.,  89. 

Transfcf — Poreclosuke  of  Chattel  Mortgage — Adeqttate  Rem- 
edy at  Law — ^A  chattel  mortgagee  claiming  a  prior  lien  is 
ot  entitled  to  an  injunction  to  restrain  the  foreclosure  of 
Hher  chattel  mortgage,  as  an  adequate  remedy  at  law, 
plevin  or  garnishment  existed  against  the  second  mort- 
such    mortgagee    being   solvent — McCormick    H.    M. 
^  La  Mater,  382. 

Y    Brought   in    Equity — Jurisdiction   to  Decide 

"•he   refusal  to  transfer  the  cause  to   the  law 

an   infringement  of   defendant's   right  to  a 
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Jury  trial,  since  defendant  has  no  right  to  a  Jury  trial  of 
an  issue  of  law,  presented  by  an  answer  In  a  suit  properly 
brought  in  equity. — Crlssman  v.  McDuff,  83. 

22.  Rule   Applied — Attorney's   Lien — ^Where   an   attorney   having 

a  lien  on  a  Judgment  in  favor  of  his  client  brings  suit  in 
equity  to  foreclose  such  lien,  and  the  client,  after  filing  his 
answer,  obtains  a  release  of  the.  lien  by  executing  a  bond 
to  the  attorney  as  authorized  by  Code,  section  322,  he  is  not 
entitled  to  have  the  cause  transferred  to  the  law  docket, 
though  the  filing  of  the  bond  reduces  the  attorney's  claim 
to  a  mere  money  demand. — Idem. 

23.  Trusts — Injunction  to  Restrain  Sale  of  Trust  Pbopebty — 

Parties — An  action  to  enjoin  the  sale  of  trust  property  un- 
der an  execution  may  be  brought  by  the  trustee  of  the  same 
without  Joining  the  beneficiaries. — ^Zion  Church  t.  Parker,  1. 

24.  Venue — What  is  Action  to  Recover  Real  Property — Jurisdic- 

diction  of  District  Court. — Where  defendant  was  sought  to 
be  held  as  trustee  of  land  in  one  county,  and  an  accounting 
was  also  prayed,  and  his  answer  pleaded  that  he  purchased 
such  land  with  his  own  funds,  independent  of  any  trust  re- 
lationship, the  fact  that  both  he  and  the  plalntift  were  resi- 
dents of  another  county  did  not  deprive  the  local  district 
court  of  Jurisdiction. — Booth  v.   Bradford,   662. 

25.  Witness — Refusal  to  HEASn^Suhsequent  Presentation  of  Wit- 

ness— After  the  court  has  ruled  that  it  will  not  hear  defend- 
ants witness,  defendant  is  ncti  bound  to  thereafter  present 
each  of  them  before  the  court — Tathwell  v.  City  of  Cedar 
Rapids,  180. 

PRACTICE  SUPREME  COURT— See  Appeal. 

PRESUMPTIONS— See  Appeal.  ",  •*.  »;  Rail.,  »;  Trusts,  »». 

PRINCIPAL  AND  AGENT— See  Agbhct. 

PRINCIPAL  AND  SURETY— See  SURISTIBS. 

PRIVILEGE— See  Libel.  \  «. »,  *. 

PUBLIC  POLICY— See  Contracts,  ",  ",  ";  Rail  ,  ^ 

QUITCLAIM— See  Deeds,  \ 

RAILROADS — See  Elections  ;  Em   Domain;  Grants;  Insur., 
»;  Reform  ,  •,  ». 

1.  Action  for  Death —Presumption  as  to  Due  Care — ^Where,  In 
an  action  to  recover  for  the  Itllllng  of  a  person,  at  a  railway 
crossing,  plaintiff  requested  an  instruction  that,  in  the  ab- 
sence of  direct  evidence  of  decedents  conduct,  the  law  pre- 
eumes  him  to  have  been  in  the  exercise  of  due  care,  until 
the  contrary  appears,  which  presumption  should  be  consid- 
ered, in  connection  with  the  facts  and  circumstances  dis- 
closed by  the  evidence,  in  determining  whether  he  was  In 
the  exercise  of  ordinary  care,  there  was  no  error  of  which 
plaintiff  could  complain  in  the  court  instructing  that,  in 
the  absence  of  direct  evidence  of  decedent's  conduct,  the 
law  presumes  that  he  exercised  ordinary  care,  until  the  con- 
Small  figures  refer  to  subdivision  of  Index.    The  others  to  page  of  report. 
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trary  appears,  but  such  presumption  does  not  control  if, 
from  the  whole  evidence,  It  appears  that  decedent,  in  the 
exercise  of  ordinary  care,  could  have  avoided  the  collision 
by  stopping,  looking  and  listening. — Dalton  v.  C,  R.  I.  &  P. 
Ry.  Co.,  257. 

2.  C!oNTBiBUTOBY  NEGLIGENCE — Sleep — Where,  in  an  action  for  the 

killing  of  a  person  at  a  railway  crossing,  there  was  no  evi- 
dence that  his  condition  was  not  self-imposed,  it  was  not 
error  to  Instruct  that,  if  he  was  asleep  when  driving  over 
the  crossing,  he  was  guilty  of  negligence  which  would  pre- 
vent recovery,  though  such  instruction  made  no  distinction 
between   voluntary  and   involuntary   slumber. — Idem, 

3.  Bame — Evidence — Where,  in  an  action  for  killing  of  a  person 

at  a  railroad  crossing,  it  was  claimed  he  was  asleep,  in  his 
buggy  when  he  drove  on  the  traok,  it  was  error  to  admit 
evidence  of  isolated  instances  of  his  being  found  asleep  in 
his  buggy. — Idem. 

4.  Proving  Habit  of  Sleep — The  evidence  was  not  admissible  to 

show  decedent's  habit  of  falling  asleep,  since  the  habit 
cannot  be  proven  by  evidence  that  the  party  had  previously 
done  the  same  thing. — Idem. 

Children— See  "  to  »»,  posi. 

6.  Connecting  Carriers — Joint  Running  Arrangements — A  rail- 
way may  contract  with  connecting  lines  to  carry  beyond  its 
line,  subject  only  to  the  qualification  that  under  such  agree- 
ment arbitrary  rates  cannot  be  fixed  which  are  discriminatory 
in  their  nature. — Bras  v.  McConnell,  401. 

6.  Question  of  Fact — The  question  whether  such  contract  would 

be  in  good  faith,  and  reasonably  calculated  to  serve  public 
interests,  is  one  of  fact,  and  the  court  will  not,  as  a  matter 
of  law,  declare  the  same  void. — Idem, 

7.  *  Public  Policy — Tax  in  Aid  of  Carrier  so  Contracting — The  pe- 

tition for  an  election  to  vote  a  tax  to  a  railway  contained  a 
condition  that  no  part  of  such  money  should  be  paid  to  such 
railway  till  it  made  made  a  valid  contract  with  certain  other 
railway  to  operate  in  connection  and  solely  with  such  other 
railway,  and  in  active  competition  with  certain  other  lines. 
The  railway  for  which  the  tax  was  paid  was  a  short  line, 
lying  wholly  within  two  counties,  and  could  not  compete 
with  the  through  lines,  nor  render  service  of  much  value 
to  shippers,  without  availing  itself  of  the  services  of  other 
lines.  Held,  that  such  condition  was  not  contrary  to  public 
policy. — Idem, 

Contracts  -See  »  «.  ^  ante. 

Contributory  Negligence —See  *.  •, ».  ante. 

8.  Crossing      Accident — Jury      Question — Plaintiff      approached 

a  railroad  crossing  from  the  south,  where  he  could 
see  the  track  to  the  southeast  for  a  distance  of 
ten  or  fifteen  rods  from  a  point  about  seventy  feet  south 
of  the  crossing;    the  view  widening  as  the  crossing  was 
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approached,  so  that  when  within  fifty  feet  of  It  the  track 
could  be  seen  for  a  long  distance  to  the  southeast.  To  the 
northwest  the  view  was  somewhat  obscured  by  buildings. 
When  within  eighty  feet  of  the  crossing,  plaintiff  checked  his 
team  to  a  walk,  and  listened  and  looked  to  the  southeast 
until  he  could  see  the.  track  for  sixty  or  seventy  rods.  Not 
seeing  or  hearing  any  train,  he  looked  northwest,  and  con- 
tinued to  do  so  until  his  team  was  within  twenty  feet  of  the 
track,  when  one  of  the  horses  became  frightened.  After 
getting  it  under  control,  he  again  looked  southea^c,  and  saw 
the  train  within  twenty  rods  of  him.  There  being  ditches 
on  each  side  of  the  road,  be  did  not  attempt  to  turn  out  or 
draw  back,  but  attempted  to  pass  the  crossing,  and  was 
struck  by  the  train.  Held,  that  the  question  whether  plain- 
tiff was  guilty  of  contributory  negligence  was  for  the  Jury. 
— Cummlngs  v.  C.  R.  I.  ft  P.  Ry.  CJo.,  85. 

9.  Special  Findings — A  special  finding  that  defendant's  right  of 
way  had  been  mowed  before  the  accident  does  not  show  that 
plaintift,  who  was  injured  by  defendant's  locomotive  at  a 
crossing,  was  guilty  of  contributory  negligence  in  failing  to 
observe  the  approach  of  the  train,  since  it  did  not  show  that 
other  obstructions  did  not  exist — Schulte  v.  C,  M.  &  St.  P. 
Ry.  Co..  89. 

10.  Rule  Applied — A    general    verdict    for    plaintiff    for    iiijuries 

caused  by  failure  of  defendant's  locomotive  while  approach- 
ing a  highway,  to  give  the  proper  signals,  and  its  negli- 
gence in  moving  at  a  high  rate  of  speed,  is  not  inconsistent 
with  special  findings  that  plaintiff  in  approaching  the  cross- 
ing, could  have  seen  defendant's  train  had  he  looked  from 
a  bridge  before  he  reached  a  point  fifty  feet  from  the  track, 
or  could  have  seen  it  when  fifty  feet  from  the  crossing, 
since  it  is  for  the  jury  to  say  whether  he  was  negligent  in 
failing  to  look  and  listen  from  the  particular  points  indi- 
cated in  the  special  findings. — Idem, 

Oosts— See  *»,  post, 

11.  Damages — Excessive  Verdict  Reduced — Plaintiff,  a  brakeman, 

was  39  years  old,  and  in  good  health  at  the  time  he  was 
injured.  His  injury  necessitated  amputation  of  the  leg  six 
inches  below  the  knee,  with  the  usual  attendant  conse- 
quences of  such  injury,  but  without  any  protraction  of  suffer- 
ing, or  more  than  average  decrease  of  earning  ability.  Held, 
that  a  verdict  in  his  favor  for  $14,500  should  be.  reduced  to 
$8,000. — Wlmber  v.   Central  Railway  Co.,   551. 

Elevators— .See  »'.  post. 
Evidence— i^ee  *   \  ■.  ante;  ",  post. 

12.  Charge     and     Proof — Decreased     Earning     Power — Evidence 

that  plaintiff,  a  brakeman,  lost  his  foot  and  part 
of  his  leg  in  an  accident  will  sustain  that  part  of  an  instruo^ 
tion  on  the  elements  of  damage  ^hich  recites  "the  decreased 
or  impaired  ability  to  labor  and  earn  money  which  he  has 

sustained  as  the  direct  and  natural  result  of  the  injury." 

Idem. 
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13.  Conclusions — Negligence — Negligence    being    at    issue,    testi- 

mony that  he  was  "a  careful,  prudent,  and  cautious  en- 
gineer," invades  the  province  of  the  jury. — Mosnat  v.  C.  & 
N.  W.  Ry.  Co.,  151. 

14.  Description   of   Place   of   Accident — Photograph — Testimony 

was  admitted  that  a  photograph  exhibited  did  not  show  a 
set  of  guard  rails  and  that  said  guard  rails  had  been  re- 
moved from  the  place  of  accident  since  the  accident  While 
there  was  evidence  tending  to  show  that  plaintiff's  foot  was 
caught  in  the  guard  rail,  no  negligence  on  account  of  the 
rail  was  plead.  Held,  the  testimony  was  admissible  to 
assist  in  understanding  the  exact  condition  of  the  place  of 
accident  and  the  manner  in  which  plaintiff  was  Injured. — 
Wlmber  v.  Central   Ry.   Co.,   551. 

15.  Discretion — In  an  action  against  a  railroad  company  to  re- 

cover for  Injuries  to  a  child.  It  was  no  abuse  of  discretion 
to  admit  evidence  on  behalf  of  defendant,  after  plaintiff's 
counsel  had  finished  his  opening  argument — Thomas  v.  C, 
M.  &  St  P.  Ry..  169. 

16.  Immateriality — TTiat   Brakeman   Has   Been   Frequently   Dw- 

charged — In  an  action  by  a  brakeman  for  Injuries,  a  ques- 
tion as  to  whether  plaintiff  had  been  frequently  discharged 
by  railway  companies  was  properly  excluded,  as  immaterial. 
— ^Wlmber  v.  Central  Railway  Co.,  551. 

17.  Bame — Evldenoe  In  an  action  for  Injuries  to  a  servant  that 

he  falsely  represented  to  defendant  that  he  was  married 
and  at  the  time  of  his  injury  sent  for  a  woman  whom  he 
represented  to  be  his  wife,  was  Immaterial. — Idem. 

18.  Same — Where  plaintiff's  minor  child  was  Injured  while  tres- 

passing on  a  railroad  track,  and  was  not  seen  by  the  rail- 
road company's  employes  in  time  to  stop  the  train,  evidence 
of  the  condition  of  the  engine  was  Immaterial. — ^Thomas  v. 
C,  M.  A  St  P.  Ry.,  169. 

19.  Lump  Oiter  of  Book  of  Railroad  Rules — ^Plaintiff  In  an  ac- 

tion against  a  railroad  company  for  negligence,  causing  the 
death  of  an  engineer  In  Its  employ,  should  not  be  allowed 
to  Introduce  as  a  whole  a  book  of  rules  Issued  by  defendant 
for  the  government  of  Its  employes  generally,  containing 
124  pages  and  368  rules,  but  any  of  them  that  are  compe- 
tent should  be  designated  and  offered  separately. — Mosnat 
V.  C.  &  N.  W.  Ry.  Co..  151. 

20.  Opinion   and  Conclusions — ^Where  In  an  action  for  Injuries, 

plaintiff,  an  experienced  brakeman,  was  asked,  ''Who  had 
authority  to  start  the  engine  and  car?"  suoh  question  was 
not  objectionable,  as  calling  for  an  opinion  or  conclusion. — 
Wlmber  v.  Central  Railway  Co.,  551. 

21.  Same — Plaintiff,  a  brakeman,  after  testifying  as  to  what  he 

was  earning  at  and  before  the  time  of  his  injury,  was  asked, 
'What  were  you  capable  of  earning,  or  were  you  earning  at 


it-^ 
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other  times  prior  to  this?"  Held,  that,  in  view  of  the  ac- 
companying questions  this  did  not  call  for  the  expression 
of  an  opinion,  but  the  statement  of  a  fact — Idem. 

Pellow  Servants— See  ••,  post. 
Injuries  to  Employes— See  **,  post. 
Instructions— iiiee  ",  anU;  =^  »*  to  ".  post. 

22.  Interlocking  Switch — Expense   of   Furnishing — ^Under   Code, 

section  2063,  providing  that,  in  case  one  railway  desires  to 
'  cross  another  at  grade,  the  company  so  desiring  to  cross 
may  be  compelled  to  interlock  such  crossing,  where  such 
interlock  is  so  compelled  such  company  must  be  at  the  ex- 
pense of  providing  the  interlocking  mechanism. — M.  k  St.  L. 
R.  Co.  V.  C.  R..  G.  k  N.  W.  R.  Co..  502. 

23.  Apportionment  of  Costs  Construed— Code,  section  2o64,  pro- 

viding that  in  the  cases  contemplated  in  the  three  preced- 
ing sections  the  costs  shall  be  apportioned,  relates  only  to 
the  cost3  of  the  proceedings,  and  not  to  the  expense  of  the 
interlocking  device  at  railroad  crossings,  to  provide  for 
which   such   proceedings   are   instituted. — idem. 

24.  Same — Statutes — ^Acts    Twemty-flfth   General   Assembly,    chap- 

ter 25.  section  3,  provided  that  where  one  railwasr  com- 
pany desired  to  cross  another  at  grade  it  might  be  com- 
pelled to  interlock  such  crossing  "and  pay  the  cost  of  such 
appliance."  In  the  revision  of  the  Code  the  words  "and 
pay  the  cost  of  such  appliance,"  were  omitted,  the  rest  of 
the  section  being  inserted  as  section  2063.  Held,  that  the 
words  omitted  were  surplusage,  and  dropping  them  did  not 
change  the  meaning  of  the  section. — Idem. 

Killing  Stock— See  *»,  post. 

26.  Law  ot  Place — Injury  to  Railroad  Employe — Place  of  Injury 
— ^Where  an  action  is  brought  in  one  state  to  recover  against 
a  railroad  company  for  an  injury  to  an  employe  which  oc- 
curred in  another  state,  the  law  of  the  state  in  which  the 
injury  happened  governs. — Brewster  v.  C.  A  N.  W.  Ry.  Co., 
144. 

26.  Rule  Applied — Fellow  Servants — ^Where,  in  an  action  against 

a  railroad  company  for  an  injury  to  a  brakeman  by  being 
thrown  from  a  car  by  the  engineer  negligently  and  sud- 
denly stopping  the  train,  the  injury  happened  in  a  state 
where  -the  common  law  relating  to  fellow  servants  had  not 
been  changed  by  the  statute,  the  plaintiff  could  not  recover, 
since  the  engineer  and  brakeman  are  fellow  servants,  and' 
one  could  have  no  cause  of  action  against  the  master  for  the 
negligence  of  the  other. — Idem. 

Misconduct  in  Argument— See  *>,  post. 
Negligence — See  ",  a«/^. 

27.  iNSTRUcrriON  Construed — Where  a  father  sued  for  injuries  done 

his  four-year-old  child,  an  instruction  that  to  render  de- 
fendant railroad  company  liable  defendant  must  have  u^ed 
reasonable  care,  etc.,  to  restrain  and  keep  his  child  at  home, 
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and  prevent  the  child  from  getting  on  defendant's  track, 
was  not  objectionable,  since  It  did  not  require  plaintiff  to 
keep  his  child  in  doors,  but  merely  at  home. — ^Thomas  v. 
C,  M.  &  St  P.  Ry.,  169. 

28.  Killing   Stock — Wilful    Act    of    Owner — Code,  secrdon   2055, 

makes  a  railroad  company  liable  for  stock  killed  by  its  fail- 
ure to  fence  Its  road,  unless  the  loss  was  caused  by  the  wilful 
act  of  the  owner.  There  was  evidence  that  a  gate  had  been 
broken  down  by  plaintifTs  horse  two  days  before  the  stock 
in  question  passed  through  the  gate  on  the  right  of  way. 
Held,  that  such  evidence  did  not  show  a  wilful  act  on  the 
part  of  the  owner,  and  it  was  not  error  to  refuse  to  submit 
special  interrogatories  and  give  instructions  asked  on  such 
theory. — Enix  v.  Illinois  Central  Ry.  Co.,  508. 

Practice— See  '*.  ante, 

29.  Misconduct  in  ARCuifENT — Plaintiff,  a  brakeman,  claimed  that 

he  was  injured  by  reason  of  the  engineer's  starting  the 
engine  without  the  signal  from  him,  required  by  the  rules. 
Plaintiff's  attorney  insisted  in  argument  that  the  engineer 
was  an  interested  witness,  In  that  if  he  had  tesified  that  he 
had  started  the  engine  without  orders  he  would  be  dis- 
charged from  defendant's  .service;  that  such  testimoj-y 
would  be  an  admission  of  gross  negligence  on  his  part 
Held,  a  legitimate  argument  to  show  the  interest  of  the 
witness. — ^Wimber  v.  Central  Ry.  Co.,  561. 

Public  Policy— See  •,  ^  ante, 
Bules— See  ",  ante, 
Sleep--See  •, »,  *.  ante. 
Special  Findings— See  *,  >^  ante. 
Streets— See  •*.  post, 

30.  Taxation  — "Pboperty  Owners  Abutting"  Defined — The  words 
"property  owners  abutting,"  in  an  ordinance  providing  that 
where  railroad  tracks  are  laid  on  a  street  already  paved  the 
company  shall  pay  the  property  owners  abutting  for  the 
paving  between  the  rails,  do  not  apply  to  the  city  as  owners 
•  of  the  streets,  so  as  to  require  the  company  to  pay  for  pav- 
ing at  street  intersections. — Council  Bluffs  v.  O.  ft  C.  B.  S.  Ry. 
Co.,  141. 


31.  Local    Taxation    op    Railboad    Propebty — Grain    Elevators — 

Under  Code  1873,  section  808,  providing  that  real  estate  be- 
longing to  any  railway  company,  not  exclusively  used  in 
the  operation  of  its  road,  shall  be  subject  to  local  assess- 
ment and  taxation,  grain  elevators  belonging  to  a  railway 
company,  situated  on  its  land,  contiguous  to  its  tracks,  but 
leased  to  and  operated  by  tenants  paying  a  nominal  rent 
who  buy  grain  for  shipment  over  the  road,  if  used  exclu- 
sively in  storing  or  taking  in  grain  for  shipment  over  such 
road,  are  not  subject  to  local  assessment. — Herter  v.  C,  M. 
&  St  P.  Ry.  Co.,  330. 

32.  Review  of  Finding  of  Fact — It  appearing  that  tenants  used 

the  warehouses  for  the  storage  of  grain  for  hire,  and  ground 
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feed  therein,  though  whether  for  local  sale  or  for  hire  not 
appearing,  a  finding  by  the  trial  court  that  such  elevators 
were  not  used  exclusively  for  shipping  grain  over  its  road, 
and  were  subject  to  taxation  under  Code  1873,  section  808, 
will  not  be  disturbed.— Idem. 

TrespaMers— See  ".  ante. 

33.  Duty  to — Evidence — ^Where  an  action  for  in  juries- received  by 

a  child  was  tried  on  two  theories — one  that  the  child  was 
a  licensee,  the  other  that  he  was  a  trespasser — defendant 
conceding  that  the  engineer  alone  kept  a  lookout,  and  then 
only  when  not  otherwise  engaged — ^there  was  no  error  in 
denying  plaintiff  the  right  to  show  whose  duty  it  was  to 
keep  a  lookout,  there  being  no  dispute  on  this  proposition. — 
Thomas  v.  C,  M.  ft  St  P.  Ry.  Co.,  169. 

34.  Same — ^Where  a  child  was  injured  while  trespassing  on  the 

track  of  a  railroad  company,  an  instruction,  in  an  action  for 
such  injuries,  is  not  erroneous,  for  limiting  the  knowledge 
of  the  child's  presence  to  the  engineer,  and  not  including 
other  officers  of  the  train,  since  the  company  was  under  no 
obligation  to  look  out  for  trespassers. — Idem, 

35.  lNSTRUcnoi7B — Instructions    in   an   action    for    injuries   to   a 

child  presented  two  theories  of  the  case — one  that  the  child 
was  a  licensee;  the  other  tnat  he  was  a  trespasser.  On  the 
latter  theory  the  court  instructed  that  it  was  not  what  defend- 
ant's employes  could  have  seen,  but  what  they  did  in  fact  see 
of  the  child,  and  what  they  did  on  seeing  him.  Another  in- 
struction stated  that  ''the  employes,  if  they  saw  the  child, 
must  have  known  that  he  was  too  young  to  help  himself." 
Held,  that  the  instrucfcion  wiUi  regard  to  trespassers  was  not 
erroneous,  as  eliminating  the  question  of  what  the  employes 
by  ordinary  care  might  have  seen,  since  the  company  owed  no 
duty  to  trespassers,  and  the  relaxation  of  this  rule,  in  case 
of  children,  was  provided  for  by  other  instructions. — Idem. 

26.  Bame — An  instruction,  in  an  action  for  injuries  received  by 
a  child  while  trespassing  on  a  railroad  track,  to  the  effect 
that  if  defendant  railroad's  employes  negligently  or  care- 
lessly looked  down  the  track,  and  failed  to  observe  children 
thereon,  there  would  be  no  liability,  is  proper. — Idem. 

37.  Bame — In  an  action  for  injuries  to  a  child  received  while  tres- 
passing on  a  railroad  track,  an  instruction  to  the  effect, 
"even  though  the  engineer  4saw  plaintiff  in  a  place  of  peril 
on  the  track,  still  he  cannot  recover,  unless  the  engineer 
actually  saw  and  knew  that  he  was  a  child  so  young  as  not 
to  be  able  to  get  out  of  danger;  but  if  you  find  that  the 
engineer  saw  him  in  the  place  of  peril,  and  did 
not  know  that  he  was  so  young  as  to  be  unable 
to  take  care  of  himself,  then  it  would  be  the 
engineer's  duty  to  keep  a  lookout  to  see  whether  the  child 
did  get  out  of  the  way,  or  was  of  such  tender  years  as  to 
be  unable  to  care  for  himself,  and  it  would  be  his  duty  to 
have  such  control  of  his  engine  as  to  be  able  to  stop  in  time 
to  prevent  the  accident,"  was  not  inconsistent  and  contra- 
dictory, and  hence  not  error. — Idem. 
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38.  8ame — ^An  instruction,  in  an  action  for  injuries  received  by  a 
child  trespassing  on  a  railroad  track,  that  defendant's  em- 
ployes should  exercise  all  the  means  at  their  command  to 
stop  the  train  after  they  saw  the  child  on  the  track,  suffi- 
ciently states  the  duty  owing  to  trespassers  by  the  railroad 
company. — Idem. 

RATIFICATION— See  Agenct,  ', «,  ». 

RECEIVERS— See  Build,  and  Loan,  ^  Judgm.,  ». 

Privity — LiaMlity  for  Rental — ^A  receiver,  having  surrendered 
possession  of  leased  pi^emlses  occupied  by  him  pending  the 
receivership.  Is  not  liable  for  rent  accruing  thereafter,  since 
no  privity  of  estate  to  make  him  chargeable  could  exist 
unless  he  took  the  title  held  by  the  lessees,  and'  he  acquired 
none  by  the  receivership. — ^Johnston  v.  Robuck,  530. 

RECORDING  ACTS. 

1.  Advancements — Purchaser  at  Execution  Sale — Code,  section 
2925,  providing  that  no  Instrument  affecting  real  estate  Is 
of  any  validity  against  subsequent  bona  fide  purchasers 
unless  recorded  In  the  county  In  which  the  same  lies,  does 
not  apply  to  a  son's  receipt  for  an  advancement  made  by  his 
father,  and  an  execution  purchaser  of  the  son's  Interest  In 
the  realty  acquires  only  the  Interest  In  excess  of  the  ad- 
vancement.— Plnckney  v.  Collie,  441. 

2.  Recording  in  Sister  S^.ate  — ^Attachments — Notice — ^Where  a 
chattel  mortgage  was  executed  In  one  state  on  property  In 
another  state,  the  recording  of  the  mortgage  In  the  state 
where  executed  was  not  constructive  notice  to  creditors  who 
attached  the  property  In  the  state  where  It  was  situated. — 
Aultman  ft  T.  Mach.  Co.  v.  Kennedy.  444. 

REDEMPTIONS— See  Payment,  *.  •;  Tax.  ^ 

1.  Change  in  l^ode  by  Statute— A  mere  change  In  the  mode  of 

redemption  from  a  mortgage  foreclosure  does  not  affect  the 
right  to  redeem,  and  Is  not  obviated  by  Code,  section  51, 
providing  that  the  repeal  enacted  by  the  Code,  "shall  not 
affect  any  act  done  or  right  accruing  or  which  has  aocrued." 
— Jack  V.  Cold.  249. 

2.  Who  is  Redemptioneb — Code  1873,  section  3109,  provides  that 

a  redemption  from  a  foreclosure  sale  may  be  made  by  a 
creditor,  before  the  expiration  of  nine  months,  to  the  party, 
clerk  or  sheriff.  A  junior  mortgagee  bid  on  the  property  at 
a  foreclosure  sale  under  a  prior  mortgage,  and  received  cer- 
tificates of  sale.  Thereafter  he  filed  affidavits,  with  respect 
to  one  tract,  that  he  was  the  owner  of  the  certificate  of  sale, 
and  also  the  mortgage,  and  that  under  such  mortgage  he 
made  redemption  from  himself  as  holder  of  the  certificate, 
etc.;  with  respect  to  another  tract,  that  the  certificate  was 
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assigned  to  himself  by  himself,  and  redemption  made  from 
himself,  etc.  The  land  at  the  time  exceeded  in  value  the 
total  amount  of  plaintiff's  liens.  Held,  that,  though  not 
technically  a  redemptloner  in  purchasing,  he  became  such 
at  the  end  of  six  months,  and  his  mortgage  was  extin- 
guished by  the  execution  of  the  sheriff's  deeds. — Idem. 


3.  Redemption  by  Lien  Holders — Purchase  of  Sale  CertificaU 

Under  Code,  section  4056,  providing  that  the  mode  of  re- 
demption by  a  lien  holder  from  a  mortgage  foreclosure 
shall  be  by  pajring  the  necessary  amount  into  the  clerk's 
office,  a  lien  holder  purchasing  certificates  of  sale  acquires 
none  of  the  rights  of  a  redemptloner,  but  holds  subject  to 
redemption,  unaffected  by  any  other  incumbrances  he  may 
have. — Idem. 

4.  Redemption  hy  Title  Holder— Under  Code,  section  4051,  pro- 

viding that  the  "terms  of  redemption  from  a  mortgage  fore- 
closure by  the  title  holder  shall  be  the  payment  into  the 
clerk's  office  of  the  amount  of  the  certificate  and  all  sums 
paid  by  the  holder  thereof  in  effecting  redemptions,  added 
to  the  amount  of  his  own  lien,"  the  title  holder,  in  effecting 
redemption,  is  not  required  to  pay  any  lien  acquired  by  the 
certificate  holder  otherwise  than  by  redemption. — Idem. 

REFORMATION. 

1.  Assumption  of  Mortgage  — The  owner  of  land  executed  two 
mortgages  thereon  for  $600  and  $150  respectively,  a  subse- 
quent deed  thereof  containing  Uie  words,  "Subject  to  a 
mortgage  of  $600,  due  March  1,  1891,  and  the  grantee  as- 
sumes and  agrees  to  pay."  Such  grantee  then  conveyed 
the  land,  the  deed  containing  the  clause,  "Subject  to  a  mort- 
gage of  1600,  due  in  five  years,  and  one  mortgage  of  |150, 
payable  in  installments  of  $15  every  six  months,  until  the 
whole  amount  be  paid;  which  sums  the  grantee  assumes  and 
agrees  to  pay."  The  grantee  testified  that  he  agreed  to  take 
the  land  subject  to  the  $600  mortgage,  and  to  pay  the  $150 
mortgage,  but  not  to  pay  the  former,  and  that  he  instructed 
the  attorney  drawing  the  deed  to  so  prepare  it.  The  attor- 
ney testified  to  the  same  effect  and  that  he  intended  to  word 
it,  "Subject  to  the  $600,  and  assuming  the  $150,"  as  he  put 
the  word  "and"  in,  and  that  he  always  said,  "which"  where 
the  word  "and"  is  when  he  made  a  deed  subject  to  the  one 
mortgage.  Such  evidence  was  uncontradicted.  Held,  that 
the  intention  was  to  pay  only  the  $150  mortgage,  and  hence 
the  deed  would  be  reformed  to  correspond  to  the  intention. 
— Woodbury  v.  Zachary,  306. 

Of  Lease  — ^E^vidence — Mistake — Plaintiff  occupied  part  of  defend- 
ant's right  of  way  with  a  grain  elevator,  and  applied,  on 
notice  that  a  lease  was  necessary,  for  a  lease  of  a  portion 
of  its  depot  grounds  for  the  purpose  of  maintaining  a  ware- 
•  house  thereon.  The  precise  location  of  plaintiff's  property 
had  been  established  by  a  survey,  but  the  point  of  beginning 
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was  erroneously  located  in  preparing  the  description,  eo 
that  only  a  portion  of  lessee's  property  was  within  it.  Thp 
lease  was  thereafter  renewed,  embodying  the  same  m^'stake. 
The  lessee  continued  to  occupy  the  same  grounds  as  before 
the  lease,  and  made  no  use  of  any  other  conveyed  by  the 
lease.  Held,  that  an  error  in  the  lease  by  mutual  mistake 
was  shown,  justifying  a  reformation  thereof. — Neilander  v. 
C,  M.  &  St  P.  Ry.  Co.,  420. 

3.  Negligence  cut  Bar  to  Reformation — Where  a  local  railroad 
agent,  who  was  present  when  a  survey  was  made  for  the 
purpose  of  scouring  the  description  of  land  to  be  included 
in  a  lease,  was  asked  by  those  preparing  the  lease  on  what 
side  of  the  street  the  beginning  point  of  the  property  was 
located,  and  erroneously  answered,  which  resulted  in  a  mis- 
take in  the  lease,  such  negligence  will  not  prevent  the  rail- 
way company  from  reforming  the  lease,  no  injury  thereby 
resulting  to  the  lessor. — Idem. 

RENTS— See  Uegbivrrs. 

REPLEVIN— See  Dam  .  ". 

Identification  of  i^ortgaged  Property  — Partial  Recovery — 
Where  plaintiff  in  replevin  claims  under  a  chattel  mortgage 
on  certain  cattle,  and  the  question  at  issue  was  as  to  the 
identity  of  the  cattle,  plaintiff  was  entitled  to  an  instruction 
that,  if  he  failed  to  identify  all  the  cattle  taken  as  covered 
by  the  mortgage,  he  could  recover  such  animals  as  he  was 
able  to  frhow  were  described  and  included  in  it. — Decker  v. 
Degen.  319. 

RESCISSION— See  Contracts,  ". 

RESTRAINING  ORDERS— See  Appeal,";  Path.,  »;  Pbact.,  ». 
ROAD  SUPERVISORS— See  Ctiks  and  Towns,  ^;  r<KOLio..  \  K 
SALES — See  Contracts  »;  i- xkcutions,  *;  Fraud,';  Mtqbs.,  *. 
SALOONS — See  Crmrs  and  Towns.  ». 
SEPARATE  MAINTENANCE— See  JUDGM,,*. 
SETTLEMENTS— See  Trusts  «^ 
SEWERS — See  Cities  and  Towns,  •,  ». 

SHERIFFS. 

Compensation  of  Deputy — Under  Acts  Twenty^flfth  General 
Assembly  1896,  chapter  75,  section  3,  providing  that  each 
sheriff  shall  be  allowed  a  deputy,  whose  salary  ^hall  be  fixed 
by  the  board  of  supervisors,  a  sheriff  of  a  county  not  con- 
taining 28,000  inhabitants,  who  was  not,  therefore,  a  salaried 
officer,  was  entitled  to  an  allowance  for  a  deputy,  though 
Code,  1873,  section  771,  prescribes  that  when  a  county  offi- 
cer receiving  a  salary  is  compelled  by  business  pressure  to 
employ  a  deputy  the  board  of  supervisors  may  make  a  rea- 
sonable allowance  to  such  deputy. — Menzer  v.  Marion  Coun- 
ty, 478. 

2.    Notice  of  Ownership — Acts  Twentieth  General  Assembly,  chap- 
ter 198,  provides  that  the  sheriff  of  Pottawattamie  county 
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shall  keep  an  office  at  Avoca,  and  perform  all  the  duties 
of  sheriff  either  by  himself  or  by  deputy.  Held,  that  the 
service  of  notice  of  plaintiff's  ownership  of  goods  taken  on 
execution  against  plaintiff's  husband,  on  the  deputy  sheriff 
in  charge  of  the  Avoca  office,  was  sufficient — Rust  v.  Mor- 
gan, 101. 

SHORTHAND  REPORT— See  Cbim.  Law,  "  ». 

SIDEWALKS— See  EviD.,  •. 

SLANDER— See  Evid  ,  •• 

SPECIAL  FINDINGS— See  Rail..  •.  »•. 

SPECIAL  INTERROGATORIES— See  Animals,  •,  *;  Pract.,  ",  ". 

ST ATDTES— Bastards,  «;  Oitibs  and  Towns,  •;  Constit,  Law, 
•,  •;  Insur.,  »0;  Rbdbmptions,  »;  Tax.,  ",  ". 

1.  Change  In  Statutes  —Repeal — Usury — The  defendant,  a  build- 

ing and  loan  association,  made  a  loan  to  plaintiff,  which, 
because  of  premiums  charged  in  addition  to  interest,  was 
usurious.  After  the  enactment  of  Acts  Twenty-seventh  Gen- 
eral Assembly,  chapter  48,  extending  to  loans  previously 
made  the  provisions  of  Acts  Twenty^ixth  General 
Assembly,  chapter  85,  that  loans  of  such  associations 
could  not  be  considered  usurious  because  the  premium  and 
interest  charged  exceeded  the  legal  rate,  the  loan  was  re- 
newed, and  new  note  and  mortgage  given  for  the  amount 
then  computed  to  be  due.  Acts  Twenty-eighth  Gen- 
eral Assembly,  chapter  69,  sections  12,  16,  repealed 
Acts  Twenty-seventh  General  Assembly,  chapter  48.  Held, 
that  the  repeal  did  not  restore  the  defense  of  usury, 
which  existed  before  Acts  Twenty-seventh  General  Assembly 
were  enacted,  since  by  that  act  the  bar  ofr  usury  was  de- 
stroyed, and  defendant  acquired  a  vested  right  to  enforce 
the  contract  according  to  its  terms,  of  which  the  legislature 
could  not  deprive  it. — Ed  worthy  v.  Iowa  S.  &  L.  Assn.,  220. 

2.  Curative  Acts — Where,  by  a  curative  act  'Of  the  General  As- 

sembly, the  defense  of  usury  to  certain  loans  of  building 
and  loan  associations  was  removed,  such  act  did  not  repeal 
the  usury  law  as  to  such  loans  and  the  repeal  of  the  cura- 
tive act  left  the  usury  law  standing  as  before;  Code,  section 
48,  providing  that  the  repeal  of  a  statute  does  not  revive 
the  statute  previously  repealed  by  such  statute,  having  no 
application  to  such  a  case. — Idem. 

3.  Retroactlveness — Tax  Collection — Code,  section  1374,  in  effect 
October  1,  1897,  and  providing  that  when  property  subject 
to  taxation  is  withheld,  overlooked,  or  from  any  other  rea- 
son is  not  listed  or  assessed,  the  county  treasurer  shall  at 
any  time  within  five  years  demand  of  the  person  by  whom 
it  should  have  been  listed,  or  to  whom  it  should  have  been 
assessed,  the  amount  suoh  property  should  have  been  taxed, 
and,  on  failure  to  pay  the  same  within  a  certain  time,  shall 
cause  an  action  to  be  brought  therefor,  together  with  a  cer- 
tain penalty,  being  remedial,  is  retroactive,  and  the  treas- 
urer may  therefor  collect  taxes  on  property  omitted  from 
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assesement  for  the  years  1895,  1896,  and  1897,  previous  to 
the  passage  of  the  act. — Galusha  v.  Wendt,  597. 

4.    Same — The  statute  applies  to  taxes  due  when  it  took  eftect. — 
Idem, 

STATUTR    OP    LIMITATIONS— See  Fbato.  Convey.,  •; 
JuDGM  .  »;  Tax..  ».  «. 

Where  plaintiff  sued  to  recover  money  deposited  in  a  bank, 
without  his  knowledge,  to  his  credit,  but  which  he  did  not 
receive  in  the  settlement  of  his  account,  and  which  the 
bank's  president  told  him  had  not  been  made,  the  cause  of 
action  was  not  barred  in  the  statutory  period  after  the 
fraud  or  mistake  but  under  Code,  section  3448,  providing 
that  in  actions  for  fraud  or  mistake,  the  cause  of  action 
shall  not  accrue  until  discovery,  the  statute  did  not  begin 
to  run  against  his  cause  of  action  until  he  discovered  the 
error. — Cole  v.-  Charles  City  Nat  Bank,  632. 

STREETS— See  Cittfs  and  Towns,  •.  '. 

SUBROGATION~Seo  Intox.  Liqu  ,  *. 

SURETIES — See  Administbatobs,  *,  •;  Alter,  op  Instb.,  ";  Intox. 

LlQU.,  •. 

SURFACE  WATER. 

1.  Liability  of  Persons  Working  out  Tax  on  Highway — ^A  person. 

required  to  work  on  the  highway  under  Code,  section  1550, 
et  seq.,  and  working  under  the  road  supervisor,  is  not  liable, 
in  the  absence  of  trespass,  for  an  injufy  to  plaintiffs  land 
occasioned  by  surface  water  improperly  deflected  from  its 
natural  channel  by  reason  of  highway  improvement  which 
he  has  made. — Mulvihill  v.  Thompson,  734. 

2.  Instructions — ^An  instruction  that  "the  owner  of  lands,  who 

carries  water  from  his  own  land,  by  ditches  and  drains 
along  the  public  highway,  to  cast  it  on  his  neighbor's  land, 
is  liable  for  ensuing  damages,"  is  not  faulty  for  failure  to 
set  out  that  the  water  must  be  such  as  would  not  otherwise 
have  flowed  substantially  in  this  manner  on  the  land,  where 
this  qualification  appears  in  the  same  instruction  under  a 
general  statement  of  an  owner's  liability  for  wrongfully 
changing  natural  drainage  courses  of  surface  water. — Idem. 

SURVEYS— See  Higbwats,  •. 

SWAMP  LANDS. 

1.  Authority  of  Interior  Department  to  Determine  — Estoppel 
OF  State — Acting  under  the  Acts  of  the  General  Asa«inbly 
of  Iowa  granting  swamp  lands  to  the  respective  counties 
wherein  situated,  a  county  claiming  a  tract  as  swamp  land 
under  the  act  of  Congress  of  September  28,  1850,  granting 
swamp  land  to  the  several  ctates,  sold  the  land  to  a  pur- 
chaser, who,  after  paying  taxes  thereon  for  several  years» 
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abandoned  it;  and  plaintiff  afterwards  purchased  It  at  a 
sale  for  delinquent  taxes.  A  railway  company  claimed  the 
tract  as  indemnity  land  under  the  act  of  Congress  of  1856 
granting  lands  to  aid  in  the  construction  of  certain  rail- 
roads, and  after  plaintiff  took  possession  of  the  land  the 
selection  of  the  railroad  was  allowed,  and  the  land  certified 
to  and  accepted  by  the  state  as  railroad  land  by  the  interior 
department.  Held,  that  the  interior  department  had  full 
authority  to  determine  whether  the  land  was  swamp  land, 
and  did  determine  that  it  was  not,  by  so  certifying  it  to 
the  state,  and  that,  after  accepting  the  land  under  such 
certificate,  the  state  could  not  claim  it  as  swamp  land,  nor 
could  it  give  the  right  to  another  to  make  such  claim. — 
Young  V.  Chamquist,  116. 

2.  PuKCHASEB  AT  Tax  Sale — NoHcc — ^Whero  a  land  grant  rail- 
road company  selected  latid  within  the  indemnity  limits, 
and  thereafter,  and  before  its  selection  was  allowed  and  the 
land  certified  to  the  state  for  it,  the  land  was  sold  for  taxes, 
on  the  supposition  that  it  was  swamp  land,  it  having  pre- 
viously been  gold  by  the  state  as  such,  the  purchaser  at  tho 
tax  sale  is  bound  by  subsequent  decision  of  the  department 
of  the  interior  awarding  the  land  to  the  railroad  company, 
though  he  had  no  notice  of  such  proceedings. — Idem, 

TAXATION — Appeal,  «,  *♦,  ♦»;  Elections;  Cities  and  Towns. 
•  •;  CoNSTFT  Law..  *  to  •;  Co-Ten..  *, »;  Intox  Liqu  ,  •;  Rail  ,  ', 
*^  to  ";  Statutes.  •,  *;  Swamp  Lands,  t. 

1.  Collection  of  Taxes  — Statutory  Method  Exclusive — Not  Re- 

coverable as  a  Debt — The  statutory  remedy  for  collection 
of  tax  provided  by  Code,  section  1406,  authorizing  the  dis- 
tress and  sale  of  all  personaj  property  not  exempt  from 
taxation,  and  stipulating  that  the  tax  list  alone  shall  be 
sufficient  warrant  therefor,  and  section  1407,  prescribing 
that,  in  case  of  the  collector's  failing  to  collect  the  tax,  the 
sheriff  shall  be  placed  in  charge  of  the  matter,  and  may  sell 
the  property,  is  exclusive,  and  an  action  to  collect  the  tax 
as  a  debt  will  not  lie. — County  of  Pymouth  v.  Moore,  700. 

2.  Action  Against  Estate  of  Decedent — Under  such  provision 

an  action  may  be  brought  for  taxes  that  should  have  been 
paid  by  a  decedent,  as  long  as  such  decedent's  executor  or 
administrator  has  funds  on  hand  out  of  which  the  taxes 
may  be  paid.  The  effect  of  partial  or  final  distribution  is 
not   determined. — Galusha  v.   Wendt,    597. 

3.  Same — It  is  not  necessary  that  claim  be  filed  within  the  time 

for   filing  other   claims. — Idem, 

4.  Evidence — Under   such   provision   a  claim   for   taxes   omitted 

from  assessment  for  previous  years  will  not  be  sustained  in 
the  absence  of  evidence  as  to  what  property  decedent  had 
during  those  years. — Idem. 

5.  Same — That  the  assets  of  an  estate  «are  so  large  in  one  year 

as  to  suggest  that  the  amount  returned   for  taxation  by 
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decedent  in  prior  years  is  too  small  is  not  enough  to  sbow 
fraud  or  to  show  that  a  part  of  taxable  property  was 
omitted. — Idem. 

G.    Assessment  and  Demand — ^While  it  is  true  that  no  obligation 
can  be  enforced  against  a  taxpayer,  without  an  assessment, 
the  demand  by  the  treasurer  amounts  to  an  assesment  and 
•  the  action  which  he  is  authorized  to  bring  is  for  the  collec- 
tion of  taxes  found  due  on  that  assessment. — Idem, 

?  .  Notice — Of  such  assessments  is  not  required. — Idem. 

8.  Right  of  Action — The  right  of  action  does  not  arise  until  de- 
mand is  made  by  the  treasurer. — Idem. 

??.  Limitation  of  Actions — There  is  no  inherent  limitation  as 
to  the  time  in  which  the  duty  of  the  taxpayer  to  contribute 
to  the  support  of  the  government  can  thus  be  determined 
and  enforced. — Idem. 

10.  Champertous  Contract  to  CJollect  Taxes — The  fact  that  the 

contract  between  the  county  and  the  attorneys  engaged  to 
prosecute  an  action  to  collect  such  claim  under  such  pro- 
vision is  champertous  is  no  defense  to  the  action,  the  ques- 
tion as  to  the  contract's  validity  being  wholly  between  the 
county  and  the  attorneys. — Idem. 

11.  Triable  by  Jury — ^Where  an  action  is  brought  to  collect  taxes 

on  omitted  property,  defendant  is  entitled  to  a  trial  by  jury, 
since  the  action  is  not  one  of  equitable  cognizance. — Idem. 

12.  Omission  to  List  Property — Adjiidication — Since  one  who  fails 

to  state  the  true  value  of  his  property  to  the  assessor  and 
thus  induces  an  under-assessment  is  guilty  of  such  fraud  as 
that  he  may  not  rely  upon  the  assessment  as  an  adjudica- 
tion, the  questions  whether  the  first  assessment  is  an  adjudi- 
cation, though  too  low,  or  whether  an  inadequate  assessment 
is  merely  the  case  of  omitted  property  which  may  be  taxed 
when  discovered,  are  argued  but  not  decided. — Idem. 

IS.    Same — But  property  voluntarily  omitted  by  the  assessor  in 
that,  according  to  custom,  he  listed  it  at  less  than  reqiiired 
by  law  does  not  come  within  the  provisions  of  this  statute. 
— Idem. 

14.  Failure  to  Make  Timely  Return — Penalties — Under  Code,  sec- 
tion 1357,  providing  that  if  any  person  or  corporation  shall 
refuse  to  furnish  the  verified  statement  required,  or  to  list 
his  property  for  taxation,  the  assessor  shall  proceed  to  list 
and  assess  such  property,  and  shall  add  to  the  taxable  valu- 
ation 100  per  cent,  thereof,  the  penalty  for  the  failure  and 
refusal  of  the  proper  officer  of  a  branch  bank  to  make  re- 
turn to  the  assessor  before  his  books  are  closed  and  placed 
before  the  board  of  review,  cannot  be  avoided  by  making 
return  thereafter. — Farmers  L.  &  T.  Co.  v.  Tn.  of  Fonda,  728. 

15.  Taxation  Districts — Assets  of  Branch  Bank — Notes  taken  by 
a  branch  bank  in  th# ordinary  course  of  business,  and  which 
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were  held  as  part  of  the  assets,  are  taxable  in  the  district 
where  such  bank  is  located,  though  they  have  been  trans- 
ferred and  credited  by  the  parent  institution  to  another 
branch  bank. — Idem. 

16.  Tax  Exemption— 'Is   Peivilege — Suhseqtuent  Legislation — ^Acts 

Twenty-third  General  Assembly,  p.  27,  chapter  15,  provides 
that  in  cities  of  over  10,000  population,  whenever  any  real 
estate  may,  by  ordinance,  be  assessed  with  any  special  tax 
for  street  improvements,  it  shall  be  exempted,  after  pay- 
ment, from  any  general  road  or  street  tax  which  might 
thereafter  be  assessed  against  It  so  long  as  the  amount  of 
such  general  tax  would  not  exceed  the  amount  of  the  spe- 
cial tax.  Held,  that  the  exemption  conferred  a  privilege 
only  on  a  person  acting  and  paying  assessments  thereunder, 
granted  as  a  matter  of  public  policy,  and  not  a  contract 
right,  which  the  legislature  was  precluded  from  impairing 
by  subsequent  legislation. — ^Miller  v.  Hageman,  195. 

17.  Btatutea — The  exemption  given  by  the  statute  was  not  pre- 

served by  Code  1897,  section  51,  declaring  that  the  repeal 
of  existing  statutes  "6hall  not  affect  any  act  done  or  any 
right  accruing  or  which  has  accrued  or  been  established," 
since  no  contract  or  vested  right,  but  a  mere  privilege,  arose 
out  of  the  prior  statute  and  the  latter  act  protected  rights, 
and   not   privileges — Idem, 

18.  Lien — ^Where  a  tax  was  levied  on.  a  stock  of  merchandise  on 

September  9th,  and.  Code,  section  1400,  providing  that  taxes 
on  stook  of  merchandise  shall  be  a  lien  thereon,  which  shall 
continue  when  sold  in  bulk,  became  effective  in  October,  the 
lien  attached  to  the  stock  on  the  day  the  law  became  effect- 
ive.—County  of  Plymouth  v.  Moore,  700. 

19.  Paving  Tax — Fbontaoe  Rule — Constitutional  Law — The  ap- 
portionment of  the  cost  of  a  street  pavement  on  the  abut- 
ting lots  according  to  their  frontage,  under  Code  1897,  sec- 
tion 818,  providing  that  the  cost  of  any  street  improvement 
shall  be  assessed  as  a  special  tax  against  the  property 
abutting  thereon  in  proportion  to  the  number  of  lineal  front 
feet  o^  each  parcel  so  abutting,  is  not  unconstitutional,  as 
taking  property  without  due  process  of  law. — Hackworth  v. 
City  of  Ottumwa,  467. 

20.  Saie — Insufflcient  Redemption  Notice — Where    the    notice    of 

expiration  of  the  period  of  redemption  from  a  sale  of  land 
for  delinquent  taxes  is  not  addressed  to  the  person  in  whose 
name  the  land  is  taxed,  a  tax  deed  Issued  on  such  sale  Is 
invalid. — ^Young  v.  Chamquist,  116. 

21.  Tax  Title  — ^Who  Mat  Plead — Statute  of  Limitations — Under 

Code,  section  1448,  providing  that  no  action  for  recovery  of 
real  estate  sold  for  taxes  shall  be  brought  after  five  years, 
a  person  who  is  not  the  owner  of  the  land  at  the  time  of 
the  tax  sale  but  merely  claims  by  subsequent  adverse  pos- 
session, is  not  entitled  to  plead  the  limitations  of  the  statute 
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against  the  purchaser  at  the  tax  sale. — Gill  v.  Candler, 
332. 

22.  Same — Land  the  title  to  which  is  in  the  general  government  is 
not  taxable,  and  the  purchaser  at  a  tax  sale  of  such  land, 
aoquires  no  title  thereto.— Young  v.  Charnquist,  116. 

TAX  SALE— See  Fraud  Conv.,  « 

TKnDBR— See  Bbaud  and  Mistake. 

TIME— See  appeal;  Insub.,  *>;  Pbact.,  »  to  ". 

TITLE— See  Adv.  ir'ossKSSioN;  £viD.,»*;  Fobcible  Entbt,  ♦;  Grants 
!•  Tax.,"  •• 

TRANSFER— See  Pbact..  »  «,  « 

TRESPASS— See  Kail  ,»»,»*  to  »•. 

TRIAL— See  Pbact.  ,  •.  ". 

TRUSTS— See  Pbact.,  «. 

1.  Accounting — Ck)i£Mi88ioN  and  interest — Constructive  Fraud^^ 

Under  a  trust  agreement  providing  for  reimbursement  for 
moneys  expended  in  caring  for  property,  with  interest  there- 

'  on,  and  for  compensation  for  sale  the)reof,  a  trustee  made 
large  advances.     A  settlement  of  the  trust  was  afterwards 

.  made  which  was  attacked  as  fraudulent.  The  trustee  of- 
fered to  arbitrate  the  matter.  He  did  not  deny  the  trust, 
but  insisted  that  the  settlement  was  binding.  The  cestui 
que  trust  obtained  a  decree  impressing  land  with  the 
trust,  under  which  he  would  derive  large  profits  by  reason 
of  the  trustee's  advantageous  trades.  The  trustee's  fraud 
was  constructive  rather  than  actual.  Held,  that  the  trust* 
ee  was  entitled  to  commission  and  interest — Booth  v.  Brad- 
ford, 562. 

2.  Compensation  fob   Improvements — ^Under  a  trust  agreement 

giving  the  trustee  full  power  to  dispose  of  ihe  property 
and  handle  it  as  his  own,  the  proceeds  to  be  used  to  pay 
specific  debts  of  the  cestui  que  trust,  and  to  repay  the  trust- 
ee any  money  or  expenses  required  to  protect  and  dispose 
of  the  property,  the  trustee  will  not  be  allowed  compensa- 
tion for  permanent  improvements,  nor  for  repairs  not  shown 
to  be  necessary  to  the  preservation  of  the  estate. — Idem, 

3.  Costs-^A  trustee  defending  a  successful  suit  by  his  ce^ui  que 

trust  to  declare  a  trust  in  his  property  must  pay  the  costs 
thereof. — Idem, 

4.  Enhanced  Value — ^Where  a  cestui  que  trust  following  trust 

property  claimed  land  exchanged  therefore,  the  trustee  was 
entitled  to  credit  (no  fraud  being  shown),  for  the  cost  of 
a  building  transferred  in  the  trade,  though  it  went  in  at 
an  unduly  high  price,  and  not  merely  to  the  actual  value 
of  the  building  at  the  time,  since  the  enhanced  value,  if  flc^ 
titious,  was  represented  in  the  land,  and  would  redound  to 
plaintift. — Id^m. 

6.  Interest  Received — A  trustee  who  is  allowed  interest  on  ad- 
vancements should  be  charged  interest  on  amounts  received 
by  him. — Idem. 
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6.  Payment  by  Tbustee — When  Authorized — The  president  of  a 

of  a  corporation  held  certain  of  its  real  estate  in  trust  as  se- 
curity for  the  payment  of  its  indebtedness  to  him,  and  all 
contingent  liabilities  assumed  by  him  in  its  behalf.  There- 
after he  sued  a  receiver  subsequently  appointed  for  the  cor- 
poration and  recovered  judgment  for  |754.  Ine  court 
decreed  that  he  retain  possession  until  the  said  judg- 
ment and  other  stated  indebtedness  was  satisfied  from 
the  proceeds  of  the  property,  and  found  certain 
contingent  liabilities  on  the  president's  part,  and 
made  arrangements  for  his  protection.  The  president 
had  purchased  certain  mortgages  on  the  property,  and  later 
made  a  contract  whereby  another  mortgage  was  assigned 
to  him,  as  agent  for  foreclosum.  On  the  day 
following  such  contract  he  paid  |1,500  interest  on 
the  last  mortgage.  The  money  in  his  hands  at  that  time 
was  sufficient  to  have  paid  his  claims,  except  the  contingent 
liability,  which  was  known  to  him  to  be  formal  only,  and 
which  was  satisfied  shortly  thereafter.  Held,  that,  though 
he  may  have  been  entitled  to  make  payments  in  reduction 
of  superior  liens  so  long  as  his  right  of  possession  con- 
tinued, his  right  of  possession  ceased  as  soon  as  the  money 
in  his  hands  was  sufficient  to  meet  his  actual  claims,  and 
the  11,500  payment  made  subsequently  was  unauthorized, 
and  he  was  not  entitled  to  credit  therefor. — ^Williams  ▼. 
Des  Moines  L.  ft  T.  Co.,   234. 

7.  Who  May  Question  Validity  of  Payment — Receiver  of  cestui 

que  trust — The  president  of  a  corporation  held  certain  of  its 
real  estate  in  trust  as  security  for  the  payment  of  its  in- 
debtedenss  to  him,  and,  after  the  funds  in  his  hands  real- 
ized from  the  property  were  sufficient  to  pay  his  claims, 
made  a  payment  in  reduction  of  a  superior  lien.  Thereafter 
a  receiver  was  appointed  for  the  corporation.  Held,  that  the 
purchaser  of  the  corporation's  assets  from  such  receiver  had 
a  right  to  question  the  validity  of  such  payment,  the  cor- 
poration  not    having   assented    thereto. — Idem, 

8.  Allowance  of  Interest — ^Where  the  president  of  a  corporation 
held  property  in  trust  as  security  for  the  payment  of  its 
indebtedness  to  him,  with  the  right  to  apply  the  rents  and 
profits  on  such  indebtedness,  he  was  entitled  to  interest 
thereon  up  to  the  time  that  the  funds  in  his  hands  were 
sufficient  to  meet  his  claim. — Idem, 

9.  Unauthorized  Payment  of  Interest — ^Assuming  that  his  right 

to  possession  continued  until  the  formal  contingent  liability 
was  satisfied,  his  authority  to  pay  interest  would  not  con- 
tinue in  the  absence  of  an  immediate  and  pressing  demand 
which  could  not  be  satisfied  otherwise. — Idem, 

13.  Agreement  to  Assume  Debt  Owing  for  Goods  Bought  — ^Where 
a  purchaser  of  personalty  agreed,  as  part  of  the  consid- 
eration, to  pay  a  debt  which  the  seller  owed  for  a  portion 
of  the  goods  sold,  such  agreement  was  merely  a  contract. 
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for  the  breach  of  which  an  action  would  lie  against  the 
purchaser,  but  did  not  impress  the  property  with  a  trust 
in  favor  of  the  person  who  originally  sold  the  goods. — Dillon 
V.  Parley.  629. 

11.  Bona  Fide  Purchaser — ^Where  a  purchaser  of  personalty  took 

the  property  impressed  with  a  trust  in  favor  of  a  creditor 
of  his  vendor,  one  to  whom  such  purchaser  sells  the  prop- 
erty is  not  liable,  unless  taking  without  consideration  or 
with  notice  of  the  trust. — Idem, 

12.  Constructive  Trusts — ^Fbaud — Husband   and    Wife — ^Where   a 

husband  and  wife  purchased  realty  Jointly,  the  wife  taking 
title  and  agreeing  to  hold  an  undivided  one-half  interest  in 
trust  for  her  husband,  the  breach  of  such  agreement  was  not 
a  fraud  upon  which  a  court  of  equity  will  establish  a  con- 
structive trust — ^Andrew  v.  Andrew,  524. 

13.  Presumptions — Advancem^t — Where  a  married  women  takes 

title  to  realty  purchased  with  funds  fiimlshed  jointly  by 
herself  and  husband,  it  is  presumed  that  the  amount  paid 
by  the  husband,  is  by  way  of  advancement  and  provision 
for  the  wife,  and  not  intended  to  create  a  constructive  trust 
in  favor  of  the  husband. — Idem. 

14.  Scope  op  CJonstbuctive  Trust — ^Where  a  married  woman  took 

title  to  land  purchased  with  a  fund  contributed  to  jointly 
by  herself  and  husband,  a  constructive  trust  therein  in  favor 
of  her  husband,  if  one  could  be  established,  does  not  ex- 
tend to  an  undivided  one-half  Interest,  but  only  such  pro- 
portionate share  of  the  property  as  the  amount  contributed 
by  the  husband  bore  to  the  entire  purchase  money. — Idem. 

15.  Deed    for    Church    Purposes — Validity — Property  was  deeded 

in  trust  to  the  trustees  of  the  Zion  Church  of  the 
Evangelical  Association  of  North  America  at  a  certain  place, 
to  be  held  for  the  ministry  and  members  of  such  associa- 
tion, not  for  the  members  of  the  corporation  itself,  except 
as  they  may  belong  to  such  association.  Held,  that  such 
trust  was  valid. — ^Zion  Church  v.  Parker,  1. 

16.  Sale  op  Trust  Property  Mortgaged  by  Trustee — ^Property  was 

conveyed  to  the  trustees  of  the  Zion  Church  of  the  Evan- 
gelical Association  of  North  America  at  a  certain  place  in 
trust  to  be  maintained  as  a  place  of  worship  by 
the  ministry  and  membership  of  such  association, 
and  as  a  place  of  residence  of  the  preachers  of  such 
association  who  might  be  stationed  at  such  place,  with 
power  to  convey  the  same  subject  to  the  discipline  and 
usages  of  that  association*  as  declared  by  the  general  con- 
ference of  such  association  and  the  annual  conference 
within  whose  bounds  the  said  premises  were  situated;  the 
trustees  to  have  the  management  of  the  property,  subject 
to  the  provisions  of  the  discipline  and  the  annual  confer- 
ence. Held,  that  suoh  property  could  not  be  sold  on  execu- 
tion issued  on  a  Judgment  against  the  church  in  a  proceed- 
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ing  foreclosing  a  mortgage  on  such  property  given  by  tile 
local  trustees. — Idem, 

17.  Purch<i8er  Affected  With  Notice  of  Potoerg  of  Trustee-^A  party 
dealing  with  trustees  of  an  expressed  trust  knowing  them  to 
be  such,  is  bound,  at  his  peril  to  know  the  extent  of  their 
powers. — Idem, 

18.  Designation  ^  Beneficiary  —Parol  Bvidence^—A  written  mem- 
orandum given  by  a  decedent  to  the  custodian  of  a  fund, 
consisting  of  the  names  of  certain  charities  and  individuals, 
followed  by  sums  of  money,  coupled  with  oral  directions 
to  the  custodian  to  dispose  of  the  fund  in  acordance  there- 
with, is  a  mere  memorandum  to  assist  the  custodian's  mem- 
ory, which  may  be  rendered  certain  by  parol  evidence  of 
the  identity  of  the  beneficiaries,  and  the  insufficient  desig- 
nation of  the  latter  in  such  memorandum  does  not  affect 
the  validity  of  the  trust  created. — Hogan  v.  Sullivan,  454. 

19.  Oral  Evidence —Under  Code,  section  2918,  providing  that  dec- 
claratl<His  or  creations  of  trust  in  relation  to  real  estate 
must  be  executed  in  the  same  manner  as  deeds  of  convey- 
ance, oral  evidence  is  not  admissible  to  prove  an  agreement 
between  husband  and  wife  that  she  should  hold  an  undi- 
vided one-half  interest  in  land  purchased  with  Joint  funds 
in  trust  for  her  husband. — ^Andrew  v.  Andrew,  524. 

20.  Settlement — ^Avoided  fob.  Bbbaoh  or  Trust— Where  a  trustee 
procured  his  cestui  que  trust  to  make  a  deed  to  certain 
land  in  carrying  out  an  exchange,  together  with  a  settle- 
ment in  full  of  his  accounts  as  trustee,  his  concealment 
of  the  price  at  which  the  land  was  being  put  in,  and  what 
was  to  be  received  in  exchange,  so  as  to  derive  a  personal 
benefit  therefrom,  is  a  breach  of  trust  sufficient  to  vitiate 
the  settlement — Booth  v.  Bradford,  562. 

USURY — See  Build,  ahd  Loan,  •. 

1.  Assumer  of  Mortgage   — Defense  of  Usxtby — ^A  purchaser  of 

mortgaged  premises,  assuming  payment  of  the  mortgage, 
with  full  knowledge  of  the  payments  required,  cannot  set  up 
the  defense  of  usury. — Spinney  v.  Miller,  210. 

2.  Forfeiture  in  Equity  of  Interest  on  Account      of  Usury— Where 

a  borrower  seeks  to  redeem  a  mortgage  securing  a  usurious 
loan  without  tendering  or  paying  any  interest,  equity  will 
enforce  redemption,  though  in  so  doing  It  enforces  a  for- 
feiture of  the  interest  for  exacting  usury — ^Blgler  v.  Jack, 
667. 

3.  Same — Though  a  lease  recites  that  a  certain  sum  is  to  be 
paid  as  rent,  equity  will  declare  the  same  to  be  interest  for 
the  use  of  certain  money,  if  that  is  the  intention  of  the 
parties. — Idem, 

VENUE— See  Praot.,  **. 

VERDICTS— See  Appeal,  ", »»;  Pract.,  «,  *. 
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WAIVER— See  Appkal,  «;  Contbmpts;  Kvib^ncb,  » to  ",  »;  Iksub.. 
WATERS^See  s'uRFiLCK  Water. 

WILLS. 

1.  Construction — Election  by  Widow — Decedent's  will  provided 
that  defendant*  bis  son,  should  have  the  use  of  all  his 
property  for  the  purpose  of  maintaining  his  mother  during 
her  natural  life,  and  that  after  her  death  defendant  should, 
out  of  the  estate,  pay  a  certain  sum  In  annual  Installments 
to  plaintiff  his  sister,  the  will  concluding  with  the  provision 
that  ''remainder  of  d\l  my  property,  consisting  of  real  and 
personal  estate,  I  give  and  bequeath  unto  my  son,"  the  de- 
fendant. Held,  such  provisions  were  inconsistent  with  the 
widow's  dower  rights,  and,  she  having  taken  under  the  will, 
plaintiff  can  claim  nothing  as  her  heir. — Campbell  v. 
Sankey,  69. 

2.  Wnx  CJoNTESTS — Evidence — In  an  action  to  set  aside  a  will  on 
ground  of  unsoundness  of  mind,  evidence  as  to  testator's 
appearance,  conduct,  habits  and  manners  is  admissible. — 
In  re  Evan's  Estate.  240. 

8.  Competency  on  Mental  Condition — In  a  action  to  set  aside  a 
will,  a  witness  gave  an  extended  history  of  his  "acquain- 
tance," dealings  and  conversations  with  the  testator  both 
before  and  after  his  alleged  m^ital  abberation.  He  was 
then  asked  for  his  opinion  as  to  testator's  mental  condition, 
based  on  what  he  had  teslfied  to.  Held,  that  the  testimony 
was  admissible,  an  ''acquaintance"  being  necessarily  derived 
from  a  series  of  transactions  or  conversations. — Hertrich  v. 
Hertrlch,  643. 

4.  Declakations  or  One  Legatee — ^Evidence  that,  before  the  exe- 

cution of  a  will,  a  legatee  had  asked  a  confidential  adviser 
of  the  testator  not  to  advise  against  the  execution  of  a  new 
will,  if  the  testator  consulted  him  on  the  subject.  Is  incom- 
petent, in  an  action  to  set  the  will  aside  for  mental  inca- 
pacity of  the  testator  and  to  probate  a  prior  wilL  where 
there  are  other  and  innocent  legatees. — Idem, 

5.  Conspiracu — Such  testimony  was  inadmissible  against  another 

legatee,  an  alleged  co-conspirator,  where  no  preliminary  evi- 
dence of  the  alleged  oonsplracy  had  been  offered. — Idem, 

6.  Final  Report  of  Executrix — In  an  action  to  set  aside  a  will, 

the  final  report  and  petition  for  discharge  of  the'  executrix 
was  properly  admitted  In  evidence  to  show  the  amount  of 
the  estate. — Idem. 

1,  Opinions — In  an  action  to  set  aside  a  will,  non-expert  wit- 
nesses testified  to  the  mental  and  physical  condition  of  the 
testator  before  and  after  the  execution  of  the  will.  Certain 
questions  only  elicited  answers  as  to  his  physical  condi- 
tion, and  other  answers  were  to  the  eftect  that  the  witnesses 
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noticed  no  .change  or  difference  in  action  or  appearance. 
Held,  that  the  answers  were  of  facts  and  not  opinions. — 
Idem. 

8.  Subscribing  Witness — The  opinion  of  a  subscribing  witness 
to  a  will  as  to  testator's  mental  capacity  is  admissible,  with- 
out any  qualification,  in  an  action  to  set  the  will  aside.— 

0.  Privilegtd  Communications  Between  Husband  and  Wife^k. 
testator's  widow  oannoc  testify  to  communications  made  by 
the  testator  to  her  during  their  marriage,  in  an  action  to 
set  aside  his  will  on  the  ground  of  mental  incapacity. — 
Idem. 

10.  Same — ^A  divorced  wife  cannot  tesify  as  to  communications 

made  to  her  by  her  deceased  husband  prior  to  the  divorce, 
.  in  an  action  to  set  aside  his  will. — In  re  Evan's  Estate,  240. 

11.  Transactions  toith  Decedent — Communications  made  by  testa- 

tor to  his  wife  are  Inadmissible  in  an  action  to  set  aside 
his  will. — Idem, 

12.  Testamentary  Capacity  and  Partial  Insanity    — Instructions — 

An  instruction  in  an  action  to  set  aside  a  will  on  ground 
of  unsoundness  of  mind,  that  the  jury  were  to  determine 
from  the  evidence  whether  or  not  the  testator  was  mentally 
capable,  and  that,  if  he  was  laboring  under  a  mental  de- 
lusion, whereby  his  mind  was  clouded  in  the  particular 
respect  in  question  he  could  not  lawfully  do  as  he  pleased 
with  his  property;  and  further,  "Yon  will  determine  from 
all  the  evidence,"  whether  testator  "was  or  was  not  laboring 
under  a  mental  delusion,  or  condition  of  partial  insanity, 
such  as  that  his  acts  can  or  cannot  be  said  to  have  been 
the  deliberate  acts  of  a  sound  mind" — is  erroneous,  since 
it  leaves  the  Jury  *to  infer  that  partial  insanity  would  in 
Itself  void  the  will,  and  as  containing  no  definition  of  tes- 
tamentary capacity. — Idem, 

Witness— See  Praotics,  **. 


Small  figures  wtei  to  SQbdlTUlon»  of  Index     The  others  to  page  of  report. 


AUTHORITIES    CITED 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


A. 

1  Addison,   Torts,   6 895 

37  Albany  Law  Journal,  130 35 

1  Am.  ft  Eng.  Bnc.  Law,  415 465 

2  Am.  ft  Eng.  Bnc.  Law  p.  1053 285 

3  Am.  ft  Eng.  Bnc  Law,  840 636 

3  Am.  ft  Eng.  Bnc.  Law,  980 638 

4  Am.  ft  Eng.  Bnc.  Law,  1081 : .  218 

4  Am.  ft  Eng.  Bnc.  Law,  1088 236 

6  Am.  ft.  Eng.  Bnc.  Law  (2d  Bd.),  4G4,  465 265 

6  Am.  ft  Eng.  Bnc.  Law  (2d  Ed.),  723 751 

6  Am.  ft  Eng.  Ena  Law,  893 285 

10  Am.  ft  Eng.  Bnc.  Law,  1052 434 

11  Am.  ft  Eng.  Bnc.  Law,  303 415 

14  Am.  ft  Eng.  Enc.  Law  (Ist  Ed.),  514 750 

15  Am.  ft  Eng.  Bnc.  Law,  412 848 

17  Am.  ft  Eng.  Bnc.  Law  (2d  Bd.),  1294 499 

23  Am.  ft  Eng.  Enc  Law,  506 226 

25  Am.  ft  Eng.  Enc.  Law,  131,  312 701 

B. 

Bacon,  Benefit  Societies,  sec.  237 '. 274 

Bacon,  Benefit  Societies,  sees.  308,  310,  616 : 112 

Beach,   Modem   Law   Contract 355 

Beach,  Modem  Contracts,  sec.  167 575 

2  Beach,  Tmsts,  sec.  515 567 

1  Bishop,  New  Criminal  Procedure,  sees.  857,  858 499 

2  Black,  Judgments,  506 63 

Bouvier,  Law  Dictionary,  465 532 

1  Bouvier,  Law  Dictionary,  575 577 

Bouvier,  Law  Dictionary,  title,  "trespass" 737 

C. 

Clark,  Contracts,  147 575 

Cooley,  Taxation  (2d  Ed.),  16 701 

Cooley,  Taxation,  p.  54 198 

CJooley,   Taxation    (2d    Ed.),    21D * 609 

Cooley,  Taxation,  sea  259 604 

(840) 


AuTHOBiTiEs  Cited.  8il. 

Cooley,  Taxation,  447,  448 703 

Cooley,  Constitutional  Limitations,  436 228 

Cooley,  Torts  (2d  Ed.),  242 365 

Cooley,  Torts,  506 577 

1  Cycl.  Law  k  Proc.,  823,  325 465 

D. 

2  Dillon,  Municipal  Corporations,  sees.  260,  261 100 

Dillon,  Munclpal  Corporations  (4th  Bd.),  sec.  397 590 

Elliot,  Appellate  Practice,  sec.  512 27 

4  Bnc.  Plead.  A  Prac,  684,  et  seq 17 

19  Bnc.  Plead,  ft  Prac,  731 16 

BndHch,  Interpretation  Statutes,  sec.  384 508 

Freeman,  Judgments  .(2d  Ed.) ,  sec.  89 711 

Freeman,  Judgments,  sec.  38 711 

2  Freeman,  Judgments  (Black's  Ed.),  sec.  532 609 

a. 

Greenbood,  Public   Policy,   703,   716 576 

Greenhood,  Public  Policy,  717 576 

Greenbood  Public  Policy,  482 751 

1  Greenleaf,  Bvidence,  sec.  52 260 

Greenleaf,  Bvidence,  sec.  102 66 

1  Greenleaf,  Bvidence,  103 35 

1  Greenleaf,  Bvidence  (16th  Bd.),  sec.  254 647 

H. 

1  Hale,   P.   C.   487 546 

Herrick  &  D.  Prob.  Law  (2d  Ed.),  311 689 

High,  ReoeiVers,  sees.  316,  318 216 

High,  Receivers,  sec.  330 216 

J. 

Jones,  E^v^idence,  sec.  316 35 

Jones,  Bvidence,  sec.  373 642 

1  Jones,  Mort  (3d  Bd.),  sees.  244,  250,  256,  260,  262,  673 674 

Jones,  Mortgages,  sec.  738 654 

1  Jones,  Real  Property,  sec.  325 168 

K. 

4  Kent,   Commentaries,   128 212 

1  Kent,  Commentaries,   455 ^ 602 


^P^ 


842  AuTHOBiTiEs  Cited. 

L. 

Lawson,  Carriers.  343 404 

Lewis,  Eminent  Domain,  sec.  1 721 

Lewis,  Eminent  Domain,  sec.  311 720 

M. 

May,  Insurance  (4th  Ed.),  sec.  493 19 

Minor,  Ck>nflicts  of  Laws,  seo.  14 448 

Mills,  Eminent  Domain,  sec.  46 434 

N. 

Niblack,  Benefit  Societies  &  Accident  Insurance,  sec.  192 274 

Niblack,  Benefit  Societies  (2d  Ed.),  218.  220,  222 115 

Niblack,  Mutual  Benefit  Societies,  311 255 

P. 

Page,  Wills,  1901,  sec.  424 644 

1  Parsons,  Contracts,  451 576 

Pomeroy,  Constitutional  Law,  593,  594 223 

Pomeroy,  Equity  Jurisprudence,  sea  856 425 

3  Pomeroy,  Equity  Jurisprudence  (2d  Ed.),  sec.  1194,  1195 675 

3  Pomeroy,  Equity  Jurisprudence  .(2d   Ed.),   sec.   1196 672 

R. 

3  Randolph,  Commercial  Paper  (2d  Ed.),  sec.  691 51 

t  Randolph,  Commercial  Paper  (2d  Ed.),  sec.  782 51 

Revenue  Commission  Reports,  1893,  p.  8 614 

Rogers,  Expert  Evidence,  sec.  41 536 

Rogers,  Expert  Testimony  (2d  Ed.),  sec.  65 .* 642 

.    S. 

1  Shearman  &  Redfleld,  Negligence,  sec.  13 478 

1  Shearman  &  Redfleld,  Negligence  (5th  Ed.),  seo.  78 478 

Shearman  &  Redfleld,  Negligence  (3d  Ed.),  156 347 

3  Sutherland,   Damages 321 

Sutherland,  Statutory  Construction,  sec.  480 223 

U. 

Underbill,    Evidence.    186 204 

Underbill,  Evidence,  sec.  273 642 

1  Underbill,  Wills,  1900,  sec.  163 644 

W. 

Wade,  Retroactive  Laws,  sees.  252,  253 6US 

Wade,  Retroactive  Laws,  sec.  297 223 

1  Washburn,  Real  Property,  574 662 

3  Washburn,  Real  Property,  346 663 

Webster,  International  Dictionary,  tit.  "general,"    "notorious"  585 

Webster,  International  Dictionary,  title,  "gift" 530 


CASES    CITED 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


Abney  v.  Clark 87  Iowa,   727    560 

Acker  v.  Priest 92  Iowa,   610,   620 525,  631 

Adams   y.   Bank 53  Iowa,   491    623 

Adams  v.   Tonnella 70  Miss.  701;   14  S.  Rep.  17.. 

604,  607 

Adams  County  v.  Burlington 

&  M.  R.  Co 56  Iowa,   94    418 

Adamson   v.   Fagan 44  Minn.  489   % 624 

AUbrlght  V.  Hannah 103  Iowa,   98    150 

Allen   y.    Armstrong 16  Iowa,  508    604 

Allen  V.  Church 101  Iowa,  116    26 

Allen   y.   City   of   Dayenport  107  Iowa,   90    470 

Allen   y.   Flood %  . . .     67  Law  J.  Q.  D.  Dly.  119 366 

Allen  y.  Fogg 66  Iowa,   229    672 

Allen   V.   McCalla 25  Iowa,  464   447,  451 

Allen   y.   Rogers 27  Iowa,   106    128 

Allen  V.   State 24  Tex.  App.  224 548 

Allen  V.  U.   S 157  U.  S.  675 549 

Allen  y.  Wheeler 54  Iowa,   628    92 

Allln   V.    Williams 97  Cal.    403 51 

Alwood    y.    Cow«n Ill  111.  481   609 

Alston   y.   Alston 114  Iowa,   29    602 

Amery  y.  City  of  Keokuk. . .     72  Iowa,  707    470 

Ames,    In    re 51  Iowa,   596    644 

Ames  Iron  Works  y.  Warren    76  Ind.   512   446,  449 

Ames   y.   Insurance 14  N.   Y.    253 44 

Am.    Print   Works    y.    Law- 
rence         21  N.  J.  Law,  248 720 

Anacosta    Tribe    of   Redmen 

V.    Murback    13  Md.  91    255 

Andrews    v.    Ayory 14  Grat    229    745 

Angle  y.  Railroad  Co 151  U.  S.  1 367 

Appanoose   County  y.   Ver- 
million      70  Iowa.   365 604 

Appeal      of      Des      Moines 

Water  Co 48  Iowa,  324    108 

Appeal    of    Houghton 42  Cal.    35    720 

Arnold  y.    Hawley 67  Iowa,   313    128 

Arnold  y.  Waltz 53  Iowa,   706    512 

Aryman  y.  City  of  Marshall- 
town    90  Iowa,   350    66 

Ashton  y.  Stoy 96  Iowa,    197    106 

Association  y.  Blue 120  111.  121   269 

Association  y.   Buck 64  Md.  338   218 

Association    y.    Rainbolt 48  Neb.   434    274 

Atchison,  T.  &  S.  F.  R.  Co. 
V.  Donyer  &  N.  O.  R.   Co.  110  U.    S.    667 405 

(843) 


844  Oases  Cited. 

Atherton   v*    Toney 43  Ind.   211    654 

Atkinson  v.   Hancock 67  Iowa,   452    9 

Aultman  v.  Helney 59  Iowa,   654    2<>*^ 

Austiu    V.    bawyer 9  Cow.  42 663 

Avery   v.   Miller 86  Ala.  499   61 

Axmear  v.  Iticliards 112  Iowa,  657 189,  698 

B 

Bachlers'   Appeal    90  Pa.   207    722 

Bailey   v.    Bailey 94  Iowa,   598 47 

Bailey  v.   Keyes 52  Iowa,   92 681 

Bailey  v.   Maguire...* 22  Wall.   226    197 

Baird   v.    Bridge   Co Ill  Iowa,   627    ..635 

5aird   V.   Railroad    Co......     55  Iowa,  125    93 

Baird    v.    Reminghous 87  Iowa,  167   676 

Baker  V.  Irish 172  Pa.    St.    528 260 

Baldwin  v.  Railway  Co. ... .     63  Iowa.   210    ; 92 

Baitimore    Belt   Ry.    Co.    v. 

Baltzell    75  Md.  94    720 

Baltimore  &  O.  C.  R.  Co.  v. 

Ketring    ".  122  Ind.    5    .720 

Baltimore,    O.    ft    C.    Co.    v. 

Rowan    104  Ind.    Sup.    88 94 

Baltimore  &   O.   R.    Co.    v. 

District   of   Columbia *3  Mac    Arthur,    122 198 

Baltimore  S.  R.  Co.  v.  Nesbit    10  How.   393 603 

Bank   v.    Billings 4  Pet.   514,  561.... 197 

Bank  v.   Clements 87  Iowa,  542  347 

Bank  v.   Cooper. .  .* 56  Cal.  339   513 

Bank  v.  Crafts 4  Allen,  447 77 

Bank   v.    Dows 68  Iowa,   460 290 

Bank   v.   Eyre ',.     52  Iowa,  114    221 

Bank   v.   Freeze 78  Me.    (6   Shep.)    109 225 

Bank   v.    Oium 3  N.   D.   193 450 

Bank    v.    Pottorfe 96  Iowa,   354    341 

Bank  "v.  Sigstad 96  Iowa,   491    51 

Bank  V.   Wilka 102  Iowa.    315 51 

Barbler    v.    Connoly 13  U.    S.    27 726 

Barhyte   v.    Sheperd 35  N.    Y.   238 609 

Barker    v.    Kuhn ;     38  lowfi,    392 279,  280 

Barney  v.  Leeds 61  N.   H.   253 515 

Barney   v.    Saunders 16  How.    535    572 

Barnitz   v.   Beverly X63  U.    S.    118 355 

Barron  v.  City  of  Baltimore    32  U.    S.    243 721 

Barry  v.  Insurance  Ass'n...  110  Iowa,  433  187,  246,  247 

Barry  v.  Insurance  Ass'n. . .  114  Iowa,   186    246 

Bartle  v.  Curtis 68  Iowa,   202 8 

Barton   v.   Association . .     63  N.   H.  535 » 115 

Barton   v.    Fuson 81  Iowa,   575    567 

Barton    v.    Thompson 56  Iowa,   571    418 

Bartruff   v.    Remey 15  Iowa,    257    ..602.608 

Basket    v.    Hassell 107  U.    S.    602 460 

Bates  V.   Bates 27  Iowa,   115 244 

Bauer  v.  Lodge 102  Ind.  262    255 

Baum   V.   Buntyn 62  Miss.    110    464 

Beach  v.  Wakefield 107  Iowa,  567  213,  741 


■Cases  Citbd.  845 

Beals  V.  Crowley 59  Cal.  665   461 

Beckmann   ▼.   Meyer 75  Mo.  333 515 

Belknap   v.   Belknap 77  Iowa,   71    J . . .  285 

Bell  y.  Merrifleld 109  N.   Y.   202 63 

Bell    V.    Protected    League. .  163  Mass.   558    532 

Bellinger   v.   Craig 31  Barb.  534  16 

Belton    V.    Smith 45  Ind.    291    28 

Bemis    V.    Clark 11  Pick.    452    603 

Bennett   v.    Clemence 6  Allen,  10    474 

Bernlaud    v.    Beecher 71  Cal.    38    637 

Biddle    v.    Starr 9  Pa.    461,    467 603 

Bigelow  V.  Doolitle 36n  Wis.   115    321 

Biggins   V.    People 106  111.    270    603 

Bigler   v.    Reynolds 43  Ind.    112    280 

Billings    V.    Fairbanks 136   Mass.  177    364 

Binghams   Appeal    64  Pa.    345    276 

Bissell  V.  Spring  Valley  Tp.  124  U.    S.    225. 64 

Bixby   V.    Carskaddon 55  Iowa,  533    293 

Black  V.   Vaughan 70  Tex.   47    294 

Black  V.  Zacharie 3  How.    483    446 

Blair   V.   Howell 68  Iowa,   282    484 

Blackmore  v.   Fairbanks 79  Iowa,   619    40 

Blair  v.   Madison  County...     81  Iowa,   313 66 

Blair   v.    Railway   Co 109  Iowa,   369    405 

Blake  v.  Blake 7  Iowa,  61    708 

Blake  v.  Smith 19  R.  I.  476 48 

Board  v.    Strader 18  N.    J.    Law,    103 347 

Boardman  V.   Wllliard 73  Iowa.   20    9 

Bolton   V.   McShane 79  Iowa,   26    698 

Bond    ▼.     Home     for     Aged 

Women    94  Iowa,   458    462 

ionnet  Co.   v.   Newman 108  Iowa,   158    580 

Boston   &  A.    R.   Co.   y.   In- 
habitants of  Chalton 161  Mass.    32    724 

Bourne  v.  Ragan 96  Iowa,   566    126 

Bouton  V.  Orr 61  Iowa.   473    6 

Boyd   V.    Moats 75  Iowa,   151    465 

Boyd  V.  Watson 101  Iowa,   214    6 

Bradey  v.    Miller 100  Iowa,   169    660 

Bradford   v.    State 54  Ala.  233 431 

Bradley   v.    McAtee 7  Bush.   667    199 

Bradshaw  v.  Fraaier 113  Iowa,   679    478 

Bremer  Co.  Bank  v.  Bremer 

Co 42  Iowa,   396    105 

Bresser  v.    Saarman 112  Iowa,   720    225 

Bressler  v.  People 117  111.  422   500 

Brewster  v.  Hough ION.   H.   138 198 

Brewster   v.    Kendrick 17  Iowa,   479    456 

Brewster  v.  Railway  Co 114  Iowa,   144    w  251 

Bridges  v.   Linder 60  Iowa,  190   67o,  676 

Briesenmeister    y.    Supreme 

Lodge   81  Mich.    525    282 

Briggs    V.    Association 114  Iowa,  232   215,  217 

Brinton  v.    Seevers 12  Iowa,   389    223 

Brook   V.   Horton 68  Cal.  554   474 

Brown  v.   Bellmarde 3  Kan.   35    33 

Brown   v.    Carl Ill  Iowa,   608   406 


846  Cases  Cited. 

Brown  v.  Hitchcock 173  U.    S.    473 122 

Brown   v.    Iowa    Legion     of 

Honor    107  Iowa.  439,  444 40 

Brown    v.    Town    of    Grand 

Junction    75  Iowa,  488   108,  732 

Brown    v.    Wilcox 15  Iowa,    414    213 

Brown   v.   Wood 121  Mass.   137    647 

Brownfield  v.  Railway  Co..  107  Iowa,   254    65 

Bruce  v.  U.  S 17  How.    437    .- 745 

Brumagrim   v.    Tilllnghast . .     18  Cal.    265    2  i,  578 

Brummer    v.    Cohn 86  N.   Y.   11 638 

Brush  V.  Peterson 54  Iowa,   243    676 

Brush    V.    Smith Ill  Iowa.   217    536 

Bryan  v.   Brazil 52  Iowa,   350    64 

Bucknell    v.    Deering 99  Iowa,   548    9 

Buck-Reiner   Co.   v.   Chase..     85  Iowa,   296    685 

Buffalo   ft    S.    L.    R.   Co.    v. 

Erie   Co 48  N.  Y.  93,  99 609 

Bunch  V.   Grave Ill  Ind.    351    654 

Bunge    V.    Koon 48  N.   Y.    225 466 

Burge   V.    Railway   Co 90  Iowa,   119 174 

Burke  v.    Barron 8  Iowa,   132    492 

Burlington,   C.   R.   &   N.   Co. 

V.   Dey    82  Iowa,  312    382,  716 

Burnes   v.    Scott 117  U.    S.   582 ....  615 

Bumes  v.   Hamilton 70  Am.  Dec.  572 442 

Burns  v.   McNally 90  Iowa,    432    107,  108 

Burrows    v.    Stryker '. .     45  Iowa,    700    27 

Burt  V.    Harrah 65  Iowa,   643    616 

Burtin    v.    Baldwin 61  Iowa,  283 459 

Butler  V.   Fitzgerald 43  Neb.    192    443 

Butterfield  v.  Wicks 44  Iowa,   310    516 


Cahill  V.  Railway  Co 20  C.    C.   A.    184 92 

Cairo  &  P.  R.  Co.  v.  Hecht. .     95  U.    S.    168 603 

Cairo  &  P.   R.  Co.  v.  Trout    32  Ark.   17    72u 

Calhoun    v.    Williams 32  Grat.  18  514 

California    Pac.     R.    Co.    v. 

Central  Pac.  R.  Co 47  Cal.  549   722 

Callanan  v.  Votruba 104  Iowa,   672    168 

Cameron  v.  Ry.  Co 63  Minn.  384   716 

Campbell    v.    Chace 12  R.  I.  333 647 

Campbell   v.   Dearborn 109  Mass.   130    672 

Campbell    v.    McHarg 9  Iowa,   354    221 

Cauley  v.   Railway  Co 95  Pa.   398    173 

Carey  v.  Insurance  Co 84  Wis.   80    155 

Carey  v.  Insurance  Co 97  Iowa,   619    135 

Carl  &  Tobey  Co.  v.  Beal  ft 

Fletcher  Grocer-  Co 64  Ark.    373    294 

Carpenter   v.   Knapp 101  Iowa,  729   274,  637 

Carpenter  v.  Pennsylvania..     17  How.    456    603 

Carr    v.    Hood 1  Camp.    355    304 

Carr  v.  Railroad  Co 163  Mass.   360    260 

Carson  v.  Byers 67  Iowa,    606    293 

Carter   v.   Montgomery 2  Tenn.   Ch.   216,   227 38 

Caruthers   Adm'r   v.   Hunt..     18  Iowa,  576   674,676 


Cases  Cited.  817 

Casady  v.   Grimmelman 108  Iowa,    695    735 

Case  V.  Railway  Co 100  Iowa,  490   93 

Cassidy  v.   Caton 47  Iowa,   22    134 

Cattell  V.   Lowry 45  Iowa,  478    406 

Caylor   v.    Caylor's    Estate..     22  Ind.  App.    666 461 

Cedar  Rapids  &  M.  R.  Co.  v. 

Carroll  County    41  Iowa,    153,    174 605 

Central    Bank    ▼.    Hume 128  U.    S.    195 638 

Central  Branch  U.  P.  R.  Co. 
V.  Atchison  T.  &  S.  F.  R. 

Co 28  Kan.   325 721 

Central  lowa'R.  Co.  v.  Board 

of  Sup*rs   67  Iowa,   199    382 

Champney  v.    Blanchard 39  N.   Y.   Ill 461 

Chandler  v.  Chandler 76  Iowa,   574    675 

Chandler   v.    Mining 149  U.    S.    79 119 

Chandler  v.  Sanger 114  Mass.   364    578 

Chapin  v.  Brown. , 83  Iowa,   156    576 

Chapman  v.  Beardsley 81  Conn.   115    630 

Chapman  v.  Ranson 44  Iowa,   377    298 

Chapman    v.    Sutton 68  Wis.   657    28 

Chase  v.  Abbott 20  Iowa,   154    ; . .  486 

Chase  v.  Walters 28  Iowa,   460    293 

Cheever  v.   Congdon 34  Mich.   296    36 

Chicago,  M.  &  St.  P.  R.  Co. 

V.  Crawford  Co.  Sup'rs 48  Wis.   666    331 

Chicago,  R.  I.  &  P.  R.  Co.  v. 

City  of  Ottumwa 112  Iowa,   300    470 

Chicago,  St  M.  ft  O.  R.  Co. 

V.  Bayfield  Co 8:  Wis.   188    33i 

Chicago.    St    P.    &    M.     Ry. 

Co.  V.   Starkweather 97  Iowa,  159   434 

Christie   v.   Railroad    Co 104  Iowa,   707    68 

Chrystal  v.  Railroad  Co 105  N.  Y.   161 174 

Church    V.    Croesman 41  Iowa,   373    733 

Church  V.   L#acy 102  Iowa.  235  740 

Churchill   v.    Morse 23  Iowa.   229    9 

Citizens  State  Bank  v.  Coun- 
cil Bluffs  Fuel  Co 89  Iowa,   618    627 

City   of   Albia   v.    Chicago, 

B.  &  Q.  R.  Co 102  Iowa,    624    507 

City  of  Burlington  v.  Quick    74  Iowa,   226    470 

City   of   Chariton   v.   Barber    54  Iowa,   360    591 

City  of  Davenport  v.   Dav- 
enport &  St  P.  R.  Co 37  Iowa,    624    602 

City  of  Davenport  v.  Peoria 

Marine  &  Fire  Ins  Co 17  Iowa.  281    68« 

City  of  Des  Moines  v.  Lay- 
man         21  Iowa,    153    720 

City   of   Detroit  v.   Jepps...     52  Mich.  458 702 

City   of   Ft   Wayne  v.    Pat- 
terson          3  Ind.    App    34 94 

City  of  Mt  Pleasant  V.  Breeze    31  Iowa,   399    591 

City  of  Racine  v.  Emerson. .     85  Wis.   80    698 

Citv  of  Racine  v.  J.  I.  Case 

Plow  Co 56  Wis.    539    698 

Clapp    V.    Hawley 97  N.   Y.    610 733 

Clarity   v.    Sherdan 91  Iowa,   304    680 


848  Casbs  Citbd. 

Clark  V.  Abbott '.     63  Minn.  88   466 

Clark   V.    Tarbell 58  N.    H.   88 446,  460 

Clark  V.  Water   Co 90  Ky.  515,  625 -....197,198 

Clarke  v.  Jones 49  Iowa,   477    48 

Clay  Fire  &  Marine  Ins.  Co. 
V.   Huron   Salt  &  Lumber 

Mfg.   Co 31  Mich.    346    273 

Clayton   v.   Clark 74  Miss.    499    465 

CUmans  v.    Penfleld Ill  Iowa,  511    516 

Clift  V.  White 12  N.  Y.   534 654 

Close   V.    Phipps 7  Man.  &  G.  58G 23 

Clough  V.  Clough 117  Mass.   83    461 

Coblentz     v.    Manufacturing 

Co 40  Ark.   180    465 

Cochran    v.    McCleary 22  Iowa,  75    109 

Coe   V.   Anderson 92  Iowa,   515    6 

Coffman   v.   Railway   Co 90  Iowa,   462    93 

Cogswell  V.   Murphy 46  Iowa,   44    .' 736 

Coleman   v.   Reel 75  Iowa,  304    451 

Coles  V.  Kennedy 8J.  Iowa,   360    185 

Collins   V.    City   of    Council 

Bluffs   32  Iowa,   324    557 

Collins  V.  Phillips 91  Iowa,   210    462 

Coltart  V.  Allen 40  Ala.   155    746 

Commissioners  y.    Duckett. .     20  Md.  468    348 

Commissioners   v.    Martin...       4  Mich.    557    348 

Commonwealth  ▼.  Hagarman    10  Allen.  401   495 

Commonwealth  v.  Mead 12  Gray,   167    500 

Conklin  v.  City  of  Marshall- 
town   66  Iowa,   122    230 

Conleo   V.    Keying 94  Iowa,  734   673,675 

Connors  v.  Railway  Co 71  Iowa,   492    98 

Conway's  Bx'rs  v.  Alexander      7  Cranch,  218    674 

Cook  V.  City  of  Burlington. .     30  Iowa,   94    439 

Cook  V.  City  of  Burlington.     36  Iowa,   357    439 

Cook  V.  Hamilton 67  Iowa,   394    320 

Cook  V.  Howe 77  Ind.  442   94 

Cook  V.   Lowry 95  N.   Y.   103 572 

Cook  V.  Railway  Co 81  Iowa,  551    635 

Cooper  V.  Cooper 24  Ohio  St  488 514 

Cooper  V.  Stone 24  Wend.    434 304 

Copes   V.   Pearce 7  Gill.   264    36 

Corey  V.  Sherman 96  Iowa,   114    6 

Cosgrlff  V.   Poss 152  N.   Y.    104 80 

Costello  V.  Burke 63  Iowa,   361 720 

Cotton,  Am'r  v.  Wolf 14  Bush.    238    * 745 

County  of  Brown  v.  Winona 

&  St  P.  Land  Co 38  Minn.  397  606,  608 

County  of  Redwood  v.  Wi- 
nona &  St  P.  Land  Co...     40  Minn.   512    606,  608 

Craig  V.    Pyles 101  Ky.   593   47 

Cramer  v.  City  of  Burlington    45  Iowa,   627    554 

Crane    v.    Crane 31  Iowa,  296 38 

Cranford   v.    Blackburn 17  Md.  49    36 

Crawford  v.    Laub 110  Iowa,   355    701 

Crawford   v.   Nolan 70  Iowa,    97    290,293 

Crawford   v.    Polk    County..  112  Iowa,   118    609 

Cressey  v.  Lochin 109  Iowa.   454    526 


Casbs  Cited.  849 

Creston  Water  Works  Co.  v. 

McGrath    89  Iowa,   502    722 

Crittenden   ▼.   Insurance   Co.    85  Iowa,   652    135 

Crocker  v.   Hogin 103  Iowa,   243    ' 274 

Cromwell  v.  Sac  County 94  U.    S.   351 63 

Cronan    v.   Pox 50  N.  J.  Law.  417 449 

Cross  V.  City  of  Milwaukee. .     19  Wis.   509    604 

Crouch  V.  Deremore 59  Iowa,   45    93 

Crowley   v.    Harader 69  Iowa,   83    655 

Cruize    v.    Bellmire 69  Iowa,   397    443 

Gulp  V.  Price 107  Iowa,   133    526 

Cummings    v.    Missouri 4  Wall.    325    608 

Cuneo    ▼.    Besponi 63  Ind.  524   53^ 

Curtis    y.    Aasociatiooi 69  Conn.  6    219 

D 

Dalby  v.  Wolf 14   Iowa,   228    380 

Dalrymple    v.    Craig 149  Mo.   345    467 

Danforth  v.  McCook  County    11  S.    D.    258 701 

Daugherty  v.  Daugherty 69  Iowa,  728 70 

David  V.  Rickabaugh 32  Iowa,   540    443 

Davies   v.    Huebner 45  Iowa,   574    475 

Davis  V.  Duncan  L.  R 9   C.  P.  396 305 

Davis   V.    Insurance   Co 96  Iowa,   70    19 

Day  V.  City  of  Mt  Pleasant    70  Iowa,   193    627 

Deere,  Wells  &  Co.  v.  Bonne  108  Iowa,   281    526 

Defreese  v.   Lake 109  Mich.   415    79 

Deland   v.    Hiett 27  Cal.    611    465 

Delaney    v.    Delaney 175  111.    Sup.    187 274 

Denison  v.  Crawford  County    48  Iowa,  211    615 

De  Pauw  v.  City  of  New  Al- 
bany         22  Ind.    204    604 

Deppe  V.  Railroad   Co 36  Iowa,    52    726 

Des  Moines  County  v.  Hink- 

ley   62  Iowa,   637    580 

Des  Moines  Water  Co.'s  Ap- 
peal      48  Iowa,  324 732 

Detroit  Union  R.  Depot  & 
Station  Co.  v.  City  of  De- 
troit      88  Mich.    302 331 

Deverson   v.  Railroad   Co...     58  N.  H.  129 727 

Devol  V.  Dye 123  Ind.   321 460,  461 

Dewey  v.  City  of  Des  Moines  101  Iowa,    416 470 

DeWulf    V.    Dix 110  Iowa,    553 625 

Dexter  v.  Booth 2  Allen,   559 «46 

Diffendeffer  v.  Winder 3  Gill.  &  J.  341 572 

Dishong  v.  Association 92  Iowa,  163 275 

Distrtct  Tp.  V.  Bullis 69  Iowa,   525 616 

Dobbins    v.   Bank 112  111.    553 224 

Dobie   V.   Armstrong 160  N.  Y.   584 244 

Dodge  V.  Railway  Co 34  Iowa,  279 477 

Dodge  V.  Stickney 61  N.  H.  607 727 

Dolan  V.  Court  Good  Sa- 
maritan,   No.    5910,    A.   O. 

XJ.   F 128  Mass.    437 255 

Donaghue  v.  Gaffy i .     53  Conn.    43 304 

Donnelly  v.  Insurance  Co...     70  Iowa,  692 135 

Vol.  114  la— 54 


0 

860  Oases  Cited. 

Donnelly  y.   State 26  N.  J.  Law.  463.  509 498 

Dooley  v.  State 28  Ind.   239 431 

Dooling  V.  Publi&hlilK  Co. . .  144  Masa.  258 300 

Doollttle  V.  Hall 78  Iowa,   571 660 

Dorr  V.  Cory 108Iowa,  725 185 

Dorrance  v.  McAlester 1  Ind.  T.  473 294 

Dotton  y.    Albion    Common 

Council 57  Mich.  575 282 

Dow   y.    Biedelman 49  Ark.    455 716 

Dow  y.   Electric  Co 68  N.   H.   59. 727 

Downard  y.  Groff 40  Iowa,  599 663 

Duncombe  v.  Prlndle 12  Iowa,  1 603 

Dunlap  y.  Knapp 14  Ohio   St.    64 347 

Dunlap   V.   Thomas 69  Iowa,   358 491 

Dunn  y.  Wolf 81  Iowa,  688 312 

Dunn  y.  Zwilling 94  Iowa,    233 525 

Durkee  y.  City  of  Jonesyille    28  Wis.  464 716 

Duttenhofer  y.  State 34  Ohio   St.   91 280 

Drake  y.  Jordan 73     Iowa,  707 720 

E 

Badtman  v.  Bank 136  Mass.    208 461 

Eastman  y.  Harteau. ...... .     12  Wis.   267    .       733 

Eastwood  y.  Holmes 1  Fost  &   F.   347 ..304 

East  Saginaw  Salt  Mfg.  Co. 

y.  City  of  Blast  Saginaw. .     13  Wall.  373 198 

East  Saginaw  Saft  Mfg.  Co. 

y.  City  of  East  Saginaw. . .     19  Mich.  259 198 

Edwards  y.  Perkins 7  Or.  49 28 

Edward's  £}state,  In  re 58  Iowa,  431 680 

Edworthy  y.  Association. . . .  114  Iowa,  220 603 

Eggers  y.  Eggers 57  Ind.   461 536 

Eighmy  y.  Association 113  Iowa,  681 254 

Eisenlord  y.  Clum.... 126  N.   Y.    552 38 

Ellithorpe  y.  Reidesil 71  Iowa,  317 663 

Embree  y.  Shideler 36  Ind.   423 216 

Emerson  y.  Leonard 96  Iowa,  311 512 

Bmesy  y.  Clough 63  N.  H.  552 460 

Emigrant  Co.  y.  Fuller 83  Iowa,  89 119 

Bhnmet  County  y.  Qriffin 73  Iowa,  163 85 

EJppendorf  y.  Railroad  Co 69  N.  Y.  195 260 

Ettenheimer  y.   Northgrayes    75  Iowa,  28 443 

Eyangelioal  Association's  Ap- 
peal      35  Pa.  316 8 

Byerett  y.   Croskrey 92  Iowa,  333 712 

Ewaldt  y.  Farlow 62  Iowa,  212 231 


Fairfield  y.  McNany 37  Iowa,  75 16 

Fargusson  y.  Winslow 34  Minn.    384 578 

Farmers   &   M.   Ins.   Co.     y. . 

Dabney Neb.  86  N.  W.  1070. 726 

Farrell  y.  Manufacturing  Co.    97  Iowa,  286 470 

Fay  y.  City  of  Springfield. .  C.  C.  94  Fed.  Rep.  409,  421. .  607 

Feister  v.  Kent 92  Iowa,  1 181 

Ferguson  y.  Clifford 37  N.   H.   86 450 


.  Oases  Cited.     .  851 

Ferguson    v.    Hall 99  Ala.  209 294 

Fernback  v.  City  of  Water- 
loo      76  Iowa,  598 376 

Ferry  v.  Campbell 110  Iowa,  290. 607 

Finch  V.   Garret 102  Iowa,    381 443 

Fink  V.  Mohn 85  Iowa.  739 341 

First  National  Bank  of  Man- 
ning V.  German  Bank     of 

Carroll, 107  Iowa,  543. ; . .   . .  277 

Fisher  v,  Bennehoff 121  111.   426. ; 698 

Fisher  v.  Friedman 47  Iowa,  443. 446 

Fitchner  v.  Fire  Ass'n 103  Iowa,  276. ; . .  136 

Fleetwood   v.   City   of   New 

York 2  Sandf.  475 2S 

Fletcher  v.  Wurgler 97  Ind.   223 466 

FoUis  V.  Association 94  Iowa,  435 741 

Fohner's  Appeal 87  Pa.  133 274 

Fonda  v.  Clark 43  Iowa,  300 355 

Ford  V.  Knapp 102  N.  Y.  135 ; 80 

Ford  V.  Railway  Co 91  Iowa,  179 ; 478 

Ford  V.  Town  of  North  Des 

Moines 8U  Iowa,  626 ,. 470 

Fobs  v.  Cobler 105  Iowa,    728 '. 68 

Foster  v.  Brown 55  Iowa,  686. 590 

F6wler  V.  Smith 153  Pa.  St.  639 465 

Fox  V.  Minor 32  Cal.  111. 745 

Fole  V.  Patch 132  Mass.  105. 63 

Frankel  v.  Riallway  Co 70  Iowa,  427 724 

Franklin  St.  Soc.  v.  City  of 

Manchester  60  N.  H.  342 198 

Freeman  v.   Basly ,  117  111.   317 244 

French  v.  Asphalt  Co 181  U.  S.  324 471 

French  v.  Pease 10  Kan.    51 733 

French  v.  Ryan 104  Mich.  625 185 

Frost  V.   Board. 115  Iowa,  103 605 

Frost  V.  Clark 82  Iowa,  298 85 

Fry  V.  Benntt 2b  N.    Y.   324 300 

Fry  V.  Warfield-Howell-Watt 

Co 105  Iowa,  559 352 

Fulkerson  v.  Holmes 117  U.  S.  389.  397 38 

Fuller  V.  Gould 20  Vt.  643 609 

Fuller  V.  Hunt 48  Iowa,  167 655 

FuUer  v.  Kemp 138  N.  Y.  231 465 

Futter  V.  Randall 2  Moore  &  P.  20 36 

G 

Gage  V.  Dauchy 34  N.  Y.  293. 526 

Gager  v.  Prout 48  Ohio   St.  89 603,  609 

Galther  v.  Stockridge 67  Md.    222 532 

Galligar  v.   Payne   34  La.  Ann.  1057 514 

Gamer  v.  Fry 104  Iowa,  515. 491 

Garretson  v.  Ferrell 92  Iowa,  728 63 

Garretson  y.  Insurance  Co..     81  Iowa,    727.. ^...  156 

Garth  v.  Cooper 12  Iowa,  a64 221 

Gas  Co.  Galveston. Co. 54  Tex^  287 28 

Gatch  V.  Garretson.... 100  lowa^  252-257,     85 

Gaynor  v.  Railway  Co 100  Masfl,  214 176 

.Gere  ▼.  Insurance  Co 67  Iowa,  272 187 


552  Cases  Cit£d. 

German  American  Say.  Bank 

V.  City  of  Burlington 54  Iowa,    609 108,  732 

German  Sav.  Bank  v.  Armour 

Packing  Co Iowa,  75  N.  W.  Rep.  503 451 

Gerrisn   v.    Institution 128  Mass.  159     461 

Gibbons  v.  Railway  Ck) 40  Mo.    146 724 

Gibson's  Case 1  Bland,  138 572 

Gilbert  v.  Adams 99  Iowa,  530 650 

Gllruth  V.  Gllruth 40  Iowa,  346 683 

Glassey  v.  Railroad  Co 57  Pa.  172 173 

Gleason  v.   Henry 71  111.   109 77 

Goin  V.  Hess 102  Iowa,  140 141 

Gold  V.  Railway  Co 19  Vt.  478 720 

Golden  v.  Cockril 1  Kan.    259 446 

Goldsborough  v.  Pidduck 87  Iowa,  599 698 

Goode  V.  Cummings 35  Iowa,  67 352 

Goodenow  v.  Litchfield 59  Iowa,    226 7,    64 

Goodrich  v.   Brown 63  Iowa,  247 150 

Goodright  v.  Moss 2  Cowp.   591 36 

Goodwin  v.  Insurance  Co...     73  N.   Y.   479 269 

Gordon  v.  Commonwealth. . .     92  Pa.  216. 600 

Gordan  v.  Moore 44  Ark.  349 465 

Gott  V.  Puslfer 122  Mass.    238 300 

Gould  V.  Hurto 61  Iowa,  45 293 

Gould  V.  Schemer 101  Iowa,   583 348 

Gourko  V.  U.   S 153  U.  S.  183 549 

Gower  v.  Doheny 33  Iowa,  36 443 

Graff  V.   Fitch 68  111.   377 663 

Grand  Lodge  v.  Child 70  Mich.    163 112 

Grand  Lodge  v.  Connolly. . .     58  N.  J.  Ch.  183 119 

Grand  Lodge  v.  Noll 90  Mich.  37 112 

Grand  Lodge  of  Louisiana  v. 

City  of  New  Orleans 44  La.  Ann.  659 198 

Grand  Lodge  of  Louisiana  v. 

City  of  New  Orleans 166  U.  S.  143 198 

Grand  Rapids  Chair  Co.     ▼. 

Runnels 77  Mich.  104 716 

Grattan  v.  Insurance  Co 92  N.  Y.  274.  287 282 

Gray  v.  McLaughlin 26  Iowa,  279 66 

Great    Western    Tel.    Co.    v. 

Purdy 162  U.  S.  329 216 

Green  v.  Anderson 39  Miss.  359 602 

Green  v.  Turner 38  Iowa,  112 655 

Green  v.  Van  Buskirk 7  Wall.    139 446,  449 

Green  v.  Winter 1  Johns.  Ch.  27 570 

Greene  v.  Roark 8  Kan.  App.  390 260 

Griffith  V.  Frazier 8  Cranch   9 746 

Griffith's  Estate 84  Cal.   107 745 

Grim   v.    Semple 39  Iowa,  570 27 

Grlma  V.  City  of  Burlington    74  Iowa;  123 108 

Griswold  v.  Railway  Co 90  Iowa,  265 423 

Grove    v.    Bush 86  Iowa,  98 740 

Grover  v.  Younie 110  Iowa,  446 150 

Gnibe  v.  Wells 34  Iowa.  148 698 

Grymes  v.  Hone 49  N.  Y.  17 460 

Guernsey    v.    Kendall 55  Vt.   201 654 

Guetzkow  Bros.  Co.  v.  Breese    96  Wis.  591    24 

Gulf  C.  &  S.  Co.  V.  Ellis. ...     87  Tex.  19 716 


1 


Cases  Cited.  853 

Gulf  C.  &  S.  Co.  V.  Ellis....   165  XJ.  S.  150 716 

Gunn  V.  Tackett 67  Oa.  725 733 

H 

Hagan  v.  Insurance  Co 81  Iowa,   321 » 45,  693 

Haggerty  v.  Brower 105  Iowa,  395 486 

Hahn  v.  Railroad   Co 43  Iowa,  333 105 

Haight  V.  City  of  Keokuk. . .       4  Iowa.  199 433 

Hainer  v.  Legion  of  Honor. .     78  Iowa,  246 115 

Haldeman  v.  Simontou 55  Iowa,  144 73 

Hale  V.  Investment  Co 65  Minn.  548 269 

Hale  V.  Kline    113  Iowa.  523 219 

Hale  V.   PhilMps 68  Ark.  382 219 

Hall  V.  Commissioners 177  Mass.    434 604 

Hammer  v.  Railway  Co 61  Iowa,    61 93 

Hammond  v.  Wolf 78  Iowa,  227 206 

Hanna  v.  Read 102  111.    596 63 

Hanselman  v.  Kregel 60  Mich.  552 321 

Hardin    v.    Branner 25  Iowa,  364 93 

Harlan    v.   Harlan 102  Iowa,  701 576 

Harmon  v.  Clayton 51  Towa,  36 443 

Harmon  v.  See 6  Iowa,    171 128 

Harper  v.  Bernard 99  Iowa,  159 95 

Harper  v.  Graham 20  Ohio,  106 464 

Harriman  v.  Harriman 12  Gray,  341 466 

Harrison  v.  Insurance  Co 102  Iowa,  112 20 

Harrison  v.  Insurance  Co. . .  112  Iowa,  77 20 

Harrison  v.  McKim 18     Iowa,  485 51 

Harrison  v.  Sterry 5  Canch,  289 447 

Harshey  v.  Blackmarr 20  Iowa,  161 128 

Hartford  Fire  Co.  v  Ray^mond    70  Mich.  485 273 

Hartinger   v.   Ferring C.  C.  (24  Fed.  Rep.  15) 32 

Haskel  v.  City  of  Burlington    30  Iowa,   232 602,  603 

aasted  V.  Dodge 35  N.  W.  Rep.,  462,  39  N.  W. 

Rep.    668 321 

Hatch   V.   Fuller 131  Mass.  574 66 

Hathaway  v.  Hinton 46  N.  C.  243 348 

Hawley  v.  Bank 97  Iowa,  187 631 

Hawley  v.  City  of  Atlantic. .     92  Iowa,  174 93 

Hawley  v.   Howell 60  Iowa,  80 236 

Hay  V.  Frazier 49  Iowa,  454 134 

Hayes  v.  Nourse 107  N.  Y.  577 28 

Haynes  v.  Harris 33  Iowa,  516 68 

Hays  V.  McCormick 83  Iowa.  89 119 

Hayward  v.  People 145  111.    55 199 

Hazzard  v.  Duke 64  Ind.   220 51 

Headington  v.   Langland 65  Iowa,  276 102 

Heath    v.    Halfhill 106  Iowa,  131 85 

Heath  v.  Mining  Co 65  Iowa,  737 92 

Heaton  v.  Knight 63  Iowa,  686 125 

Heaton  v.   Knight 65  Iowa,  434 125 

Hecht  V.  Dettman 56  Iowa,  679 663 

Hedge  v.  Lowe 47  Iowa,  137 576 

Hemenway    v.    Smith 28  Vt.  701 280 

Henderson  v.  Sherman 47  Mich.  ^^7 572 

Henkle  v.  Holmes 97  Iowa,  695 128 

Henley  v.  Mayor  &  Burgesses 

of  Lyme R  Bing.  91 3'" 

Henshaw  v.  State 147  Ind.  334.  375 500,  501 


854  Cases  Cited. 

Heriot  V.  Stuart 1  Bsp.  437 304 

Herr  v.  Herr 90  Iowa,  538.. 492 

Herrin  v.  State  33  Tex.  639.  645 498 

Hervey  v.  Locomotive  Works     98  U.  S.  669 466.  448 

Hickock  V.  Hlne 23  Ohio  St.  523 437 

Hickory   v.   U.   S. 151  U.  S.  303 666 

Hicks  V.  Michael 15  Cal.   114 27 

Highland  v.  Highland 109  lU.   366 274 

Hill  v.  Franklin 54  Miss.  632 514 

Hipp  V.  Crenshaw 64  Iowa,   404    24 

Hitchings  v.  Morrison 72  Me.    331 ; .  699 

Hoadley  v.  Hammond 63  Iowa,  599 501 

Hocking  Valley  Coal  Co.   v. 

Rosser 53  Ohio  St  12 716 

Hodge    V.    Shaw 85  Iowa,  137 64 

Hodges  V.  Tama  County 91  Iowa,  578 703 

Hoitt   V    Skinner    99  Iowa,  360 128 

Hollenbeck  v.  Hall 103  Iowa,  214 363 

HoUlster    v.    CWddings 24  Mich.  501 733 

Hopper  V.  Railway  Co 91  Iowa,  650 206 

Homer  v.  Rowley 51  Iowa,  620 100 

Hough  V.  Railway  Co 100  U.  S.  213 145 

Houghton  V.  Railroad  Co 99  Mich.  308 95 

Houlton  V.  Manteuffel 51  Minn.  185 36 

Houston  V.  Lane 62  Iowa,  291 712 

Hover  t.   Barkhoof 44  N.  Y.  113 348 

Howard  v.  Smith 78  Iowa,  73 71 

Hoyt   v.   Beach 85  N.  W.  Rep.  755 669 

Hoyt  V.  Thompson's  Exe'r. .     19  N.  Y.  207 449 

Hubbell  V  Polk  County 106  Iowa,   618 195 

Hudson  V.  Railroad  Co 59  Iowa,  581,  585 260,  554 

Hughes  V.  Sheaff 19  Iowa,  343 676,  676 

Hume  V.  Bank 128  U.  S.  204 269 

Humphreys  v.  Mattoon 43  Iowa,  566 635 

Hunt  v.   Blackburn 128  U.  S.  464 280 

Hunt  V.  Brown 146  Mass.  253 16 

Hunter  V.  Hunter... 95  Iowa,    728 70 

Hunter  v.  Railway  Co 76  Iowa,  490 64 

Huntt  V.  Townshend 31  Md.    336 8 

Hutton  V.  Laws 55  Iowa,  710 583 

Hyde  v.  Railway  Co 61  Iowa,  441 145 

Hysinger    v.    Lodge 42  Mo.  App.  627 272,  274 


Her  V.  Griswold 83  Iowa,  442 185 

Improvement  Co.  v.  Marshall    57  Minn.  33 425 

Ingersoll     v.     City     of     Des 
Moines ' 46  Iowa,    553 105,  107 

Ingham  v.  Dudley 60  Iowa,  16 9 

Ingraham  v.  Railroad  Co 34  Iowa,  249 433 

Inhabitants  of  Goshen  v.  In- 
habitants of   Stonington . .       4  Conn.  209   602 

In  re  Convey's  Will 52  Iowa.  197 244 

In  re  Creigh ton's  Estate Neb.  84  N.  W.  Rep.  273 462 

In  re  Delaware  R.  Co.  Tax. 
Cases 18  Wall.  206 198 

In   re   Eureka   Basin    Ware- 
house &  Mfg.  Co 96  N.  Y.  42. 484 


Oases  Cited,  $55 

In  re  Fesmlre's  Estate 134  Pa.  67 ^ 

In  re  Greenfled's  Estate. 24  Pa.  232 572 

In    re   Noonan 47  Kan.    771. 159 

In  re  Proctor's  Estate 103  Iowa,  232 70 

In  re  State  Reservation     at 

Niagara 102  N.  Y.  734 , 721 

In   re   Yates 4  Johns.  317 508 

Institution  v.  Ck>i>eland 71  Iowa,  67.. 213 

Investment  Co.  v.  Cadwell. . .  152  U.  S.  65 32 

Iowa  Deposit  ft  Loan  Co.  v. 

Timme,     Iowa,     rehearing 

April    12.    1901 85  N.  W.  Rep.  820 235 

Iowa   Loan   &   Trust   Co.   v. 

Mowery 67  Iowa,  113 653 

Iowa  R.  Land  Co.   V.  Soper    39  Iowa,  112... 726 

Iowa  Savings  &  Loan  Asso- 
ciation Y.  Curtis 107  Iowa,  504 221 

Iowa  Savings  &  Loan  Asso- 

ciaUoh  V.  Heidt 107  Iowa,  297 .221,  235 

Iowa    State    Sav.    Bank    v. 

Coonrod 97  Iowa,  106 675 

Ivers  V.  Ivers 61  Iowa,  721 680 

Mns  V.  Hlnes 45  Iowa,  73 623 

Izer  V.  State 77  Md.  110 500 


Jackson  V.  King 5  Cow.  237 38 

Jackson  v.  State 91  Wis.  253 431 

James  v.  Smith 30  Iowa   55 '   51 

Jaonison  v.  Insurance  Co 85  Iowa,  229 135 

Jayne  v.  Dorbaugh 63  Iowa,  711 •  26 

Jeffrey  v.  Railroad  Co 51  Iowa,  439 •  92 

Jenkins  V.  Jenkins  University    17  Wash.  160 425 

Jenkins  v.  State 35  Pla.  737 499.  501 

Jewell'iS  Leasees  v.  Jewell. .       1  How.  219,  231 36 

Joanin  v.  Ogilvle 49  Minn.  564 23,  578 

Jobe  V.  Railroad  Co 71  Miss. .  734 95 

Jockumsen  v.  Bank 3  Allen,    87 746 

Johnson    v.    Bodine 108  Iowa,    594 32 

Johnson  v.  Oaylord 41  Iowa,  362 516 

Johniwn  V.  Jolliette  &,  C.  R. 

Co 23  111.202 720 

Johnson  v.  Little 90  Ga.  781 514 

Johnson  v.  Mantz 69  Iowa,  710 640 

Johnson  v.  Mayne 4  Iowa,  180 8 

Johnson  v.  Smdth 39  Iowa,  549 672 

Johnson   v.   Sutliff 17  Neb.    423 724 

Johnson  v.  Van  Epps 110  111.   551 ; . .  269 

Johnson   V.    Walter 60  Iowa,  318 655 

Johnston  v.  Todd 5  Beav.  597 38 

Jolifle  V.  Brown 14  Wash.  155 716 

Jones  V.  Blumenstien 77  Iow»a,    361 •. . .  442 

Joneg  V.  Hetherington 45  Iowq,,  681 293 

Jones .  V,  Insurance  Co 97  Iowa,  275 155 

Jone9  V,   Insurance  Co 110  Iowa,  75 ..,  354 

Jones  V.  Leech. 46  Iowa,  .186 740 

Jones  V.   Perkins 29  Miss.  139 .,  465 


856  Cases  Cited. 

Jones  V.  Railroad  Co 16  Iowa,  6 726 

Jones  Estate.  In  re 118  Cal.  499 709 

Jones  ft  Nimich  Mfg.  Co.  v. 

Com 69  Pa.   137    198 

Jordan    v.    Brown 71  Iowa,    421    128 

Jordan    v.    Hunnell 96  Iowa,   334    68 

Just    V.    Porter 64  Mich.   565    320 


K—   V.    H—     20  Wis.    239    47 

Kansas  v.   Insurance  Co. ...     31  Minn.   17   136 

Kansas     Pac.     Ry.     Co.     v. 

Mower   16  Kan 573 

Katz  V.   Kaiser 154  N.   Y.    294 697 

Kearney   v.   Parrell 28  Conn.   317    66 

Kearney   Milling  ft   Elevator 

Co.  V.  Union  Pac.  Ry.  Co.    97  Iowa,   719    290 

Keeler  v.   Printing  Co 16  Wash.  526,  48  Pac.  239 51 

Keiffer   v.    Barney 31  Ala.    192    512 

Keller   v.    Strong 104  Iowa,   585    464 

Kelley    v.    Andrews 102  Iowa,   119    647 

Kelley    v.    Plory 84  Iowa,    671    293 

Kellogg    V.    Aherin 48  Iowa,   299    293 

Kelly  V.  Railway  Co 93  Iowa,   445    316 

Kelsey    v.    Chamberlain 47  Mich.    241    580 

Kendall  v.   Kendall 42  Iowa,  464 443 

Kennedy  v.   Spring 160  Mass.   203    260 

Kent  V.  Mahaffy 2  Ohio   St.   498 26 

Keokuk    Gas    Light   ft    CoKe 

Co.  V.  City  of  Keokuk 80  Iowa,   137    764 

Kern    v.    Wilson 73    Iowa,    490 623 

Kerr  v.   Urie 86  Md.   72    ' 446 

Kerr  v.   Waterworks  Co 95  Iowa,   509    93 

Kessey  v.  Connell 68  Iowa,  430    125 

Kessler    v.    Draub 51  Tex.   575    515 

Key  V.   Insurance  Co 77  Iowa,   174    135 

Keyes  v.  City  of  Cedar  Palls  1^7  Iowa,   509    66 

Kimbrel   v.    Willis 97    111.  497   515 

King   V.   Citv   of   New   York    36  N.   Y.   182 720 

King  V.   Taloot 40  N.   Y.    76 572 

Kings  Elstate,    In   re 105  Iowa,   320    746 

Kirchman  v.  Coal  Co 112  Iowa,   668 31 

Kirk   V.    Garrett 84  Md.    383,    413 500 

Kirkham  v.  Boston 67  111.  599   51 

Kitsmiller  v.  Kitchen 24  Iowa,   163    128 

Klaus  V.  City  of  Green  Bay    34  Wis.  628   602,  604 

Klein's  Heirs  v.  Argenbrlght    26  Iowa,    493    443 

Kling  V.   Connell 105  Ala.    390    745 

Klotz  V.  James 96  Iowa,  1   146,  251 

Knights  of   Honor   v.    Nairn    60  Mich.    44    ^72 

Knutson  v.  Association 67  Minn.   201   219 

Koenigs  v.  Jung 73  Wis.    178    698 

Koemer  v.   State 98  Ind.    7    498 

Kossuth  County  v.  Wallace.     60  Iowa.  503   355.  602 

Kostelecky   v.    Scherhart 99  Iowa,  120  645 

Kraft  V.  Welch 112  Iowa,   695    64 

Kraushopf  v.  Kraushopf 82  Iowa,   535    9S 

Krebs  v.  Railway  Co 64  Iowa,   670    ..;...  609 


Cases  Cited.  857 

Kroener  v.  Railway  Co 88  Iowa,  16    657 

Kulas   V.    McHugh 114  Iowa.  188    698 

Kundlnger  v.   City    of    Sag- 
inaw         69  Mich.  ZZS    720 


Lamar  Ins.  Co.  v.  Hlldreth.     65  Iowa,   248    216 

Lamb     v.     City     of     Cedar 

Rapids    108  Iowa.    629    626 

Lamb   v.   Feeley 71  Iowa.  742   352,357 

Lamb    v.    Society 20  Iowa,   130    93 

Lamb  v.  West 75  Iowa,   399    357 

Land   Co.   v.   Randell 82  Iowa.  89    168 

Land  Co.  v.  Soper 39  Iowa,    112    380 

Land  Co.  v.  Walker 50  Iowa,   376    616 

Lane  v.  Cotton Salk,   17    ..346 

Langworthy  v.  Green  Tp...     88  Mich.  207    260 

Langworthy  v.   Little 12  Cush.  109    446 

Larkin  v.  Railway  Co 91  Iowa,   654    418 

Larmore  v.  Iron  Co 101  N.  Y.   391 176 

Leech   v.    State 78  Ind.  579   26 

Legion  of  Honor  v.  Perry..  140  Mass.   580       272 

Le  Grand  v.  Fairall 86  Iowa,   211    128 

Leinkauff  v.   Freke 80  Ala.    136    294 

Lemon  y.  Insurance  Co 38  Conn.  294    638 

Le  Moyne  v.   Braden 87  Iowa,   739    685 

Leppla  y.   Tribune  Co 35  Minn.  310    646 

Lesure  Lumber   Co.    y.    Mu- 
tual Fire  Ins.  Mo 101  Iowa,   514    187 

Levy  y.  Taylor 66  Tex.   652    269 

Leyy  y.  Williams 79  Ala.    171    294 

Lewis  y.  Bush 30  Minn.  244    448 

Liglnger    y.    Field 78  Wis.   367    442 

Linscott  y.   Lamart 46  Towa,  312    653 

Linton  y.   Crossby 64  Iowa,   478    491 

Lippencott    y.    Wilson 40  Iowa.   425    8 

Litchfield  y.  Sewell 97  Iowa,  247    334 

Lockridge  y.  Dagget 54  Iowa,   332    334 

Lockwood  y.  Insurance  Co. . .  108  Mich.   334    638 

Lodge  y.   McKlnstry 67  Mo.  App.  82 274 

Logan^  y.   Logan 77  Ind.  558   48 

Lonergan   y.   Buford 148  U.  S.  581 578 

Long  y.  Peters 47  Iowa,  239    364 

Lord    y.    Ellis 9  Iowa.  301 7 

Lord  y.  Town  of  Richfield..     36  Conn.   116    198 

Lord  y.   Small 50  Iowa.   271    686 

Louisyille  &  Turnpike  Road 
Co.   y.    Boss Ky.    Not  to  be  officially  re- 

ported; 44  S.  W.  Rep.  981.. 225 

Luce  y.   Fensler 85  Iowa,  596   26 

Luehrsmann   y.   Hoings 60  Iowa,   708    680 

Lyman  y.   Faris 33  Iowa,   498    7 

Lyman  y.   Lauderbaugh 75  Iowa,   484    23 

L3mch  y.  Com 77  Pa.    205    546 

Lyon   v.   Thompson 12  Iowa.   183    128 

Lyon   y.   Vanatta 35  Iowa,   521    128 

Lyons   y.   Beard 102  Iowa,  1    108,  lOSi 


858  Casbs  Cited. 

Lyons  v.  Hamilton 69  Iowa,   47    293 

Lytle  V.  May 49  Iowa,   224    , 380 

M 

McAnich  v.  Hulse 113  Iowa,   68    697 

McAunich  v.   Railroad   Co..     20  Iowa,    338    726 

McCallie  v.  Mayor 3  Head,  317    199 

McComb  V.  Insurance  Co 83  Iowa,   247    135 

McConnell  v.  City  of  Osage    80  Iowa,   293,  .301 J80,  282r 

McConnell    v.    Dewey 5  Neb.   385    347 

McCord  V.   Higb 24  Iowa,  342    348 

McCord's  Adm'r  v.  McCord. .     77  Mo.   166    460 

McCormick   v.    Hayes 159  U.    S.    346 119 

McCracken    v.    Hayward 2  How.  608  224 

McCracken  v.   Railway  Co..    91  Iowa,  711    174 

McCready  v.   Sexton 29  Iowa,    356,    388 604 

McCubbin   v.   Hastings 27  La.  .  An^.  713 277 

McDivitt  V.  Railway  Co 99  Iowa,   141    578 

McDonald    v,    Franchere 102  Iowa,   496    66 

McDonald    v.    Gaunt 30  Kan,  693    294 

McDonald   v.   Maglrl 97  Iowa,   79    657 

McEwen    v.    Davis 39  Ind.    109    634 

McFeely  v.   Scott 128  Mass.   16    745 

McGillivary   v.   Case 107  Iowa,  17    559 

McGuire   v.    Brown 41  Iowa,   650    32 

Mcintosh    v.    Kilbourne 37  Iowa.   420    . . 602 

McKeever   v.   Beacom 101  Iowa,   173    .  .* 588 

McKenzie   v.  Chovln 1  Mc.  MuL   222 347 

McKinney  v.   Railroad   Co..  104  N.  Y.  352 280,  282 

McLaughlin   v.   Bascom 38  Iowa,   660    48 

McLeod  V.  Railway  Co ,  104  Iowa,   139 55 

McManus  v.   Carmichael 3  Iowa,    1 433 

McMartin  v.  Bingham 27  Iowa,  234   616 

McMeekin  v.  Worcester 99  Iowa  243  177 

MoNamara  v.   Harrison 81  Iowa,  487    255 

McVeagh    v.    Baxter, 82  Mo.   518    294 

Mackie  v.   Railroad  Co 54  Iowa,  540    726 

Mackrall  v.  Railroad  Co 111  Iowa,  547  94 

Maguire  v.  Bichmeier 109  Iowa,  301    694 

Maine  v.  Railroad  Co 109  Iowa,   260    277 

Mallory   v.   Clark 20  How.   Prac.    418 9 

Manning   v.   Alger 78  Iowa,   191    98 

Manning    v.    Ferguson 103  Iowa,    561 22,    650 

Manning  v.  United  Workmen    86  Ky.  .136    113 

Manufacturing    Co.    v.    Has- 

:  brouck 68  Iowa,  554    6 

Mariposa   Co.    v.    Bowman . .  Deady,   231,   Fed.   Cas.,   No. 

9089   23 

Markey   v.    Markey 108  Iowa,.  373    40 

Marsh    v.    Supervisors 42  Wis.    502    604 

Marshall  v.  King 24  MUs.    85 225 

Marshall    v.    Westrope 98  Iowa,   324    341 

Martens    v.    Rellly 109  Wis.  454.  84  N.  W.  Rep.  840  367 

Martin    v.    Martin 65  Iowa,   257    708 

Martin  v.    Temperley 4  Q.    B.  .298 277 

Marvin    Safe    Co.    v.   Norton    04  N.  X  Law.  410 446,  448 

Masser  v.  Ry.  Co 68  Iowa,   602 174 

Matlhes   v.    Association IjO  Iowa,  222 741 


Cases  Cited.  859 

Maynard   v.   Vinton ,...     59  Mich.    139 647 

Mayor,  etc.  v.   Leflerman. . .     45  Am.    Dec.    145 24 

Meadows  v.  Insurance  Co...     62  Iowa,   387    .* 155 

Meadows  v.   Insurance  Co. .     67  Iowa,   67    53 

Mellor   V.   Railway   Co 105  Mo.  455    282 

Mendenhall  v.   Wilson 54  Iowa,   590    736 

Menefee  v.   Chesley 98  Iowa,   58    . .  ..* 512 

Mershon    v.    Insurance   Co..     34  Iowa,   87    212 

Meyer    v.    Houck 85  Iowa.   319    305 

Meyer   v.    Meyer 23  Iowa,   370    516 

Meyer  v.   Railroad   Co 177  111.    Sup.    591 145 

Michael   v.    Morey 26  Md.   239    751 

Milburn    v.    Milbum 60  Iowa,   411    32 

Miller   v.    Miller lO-i  Iowa,   186    491 

Miller  V.  Mills  County Ill  Iowa,  654    189,  562,  t)98 

Mills    V.    Penny 74  Iowa,  172    698 

Milwaukee  &  St.  P.  Ry.  Co. 

▼.   Citv   of   Milwaukee.....     34  Wis.   2^   331 

Milwaukcd  &  St  P.  R.  Co.  ▼. 

Kossuth    County    41  Iowa,   57    605 

Miner   v.    ]x>rman 6tt  Mich.   530 206 

Minnaugh    v.    Partlin 67  Mich.   391    16 

Minneapolis  &  St.  L.  Ry.  Co. 

V.  Beck  with  129  U.    S.    26 726 

Minneapolis  &  St  L.  Ry.  Co. 

V.   Smmons    149  U.  S.  364 719 

Mississippi  &  R.  River  Boom 

Co.-  V.  Pattersc-n /,,     98  U.    S.    406 721 

Missouri    Pi\c.     Ry.    Co.    v.  

Humes   115  U.  S.  512...; ....719 

Missouri    Pac.    Ry.     Co.     v. 

Mackey 127  U.  S.  205... 71i\  726 

Mitchell   V.    Lodge 70  Iowa,   360    : 269 

Mitchell    V.    Wheav'on 46  Conn.    815    464 

Mixer  v.   Bennett 70  Iowa,   331 203 

Mogelberg  v.   Clevinger 93  Iowa,   736    741 

Moline  Plow  Co.  v.  Braden.     71  Iowa,   141    451 

Molton   V.    State 29  Tex.  App.  528 495 

Montgomery  v.  Chadwlck...       7  Iowa,   114    676 

Moody  V.  Railway  Co. .  T 77  Iowa,   29    509 

Moon  V.  McKinstry 107  Mich.    668 185 

Moore  v.   Railroad  Co 102  Iowa,   596    :: 88 

Moore   v.   Society 178  111.    Sup.   202 :..  274 

Moran  v.   Dumphy 177  Mass.  485,  59  N.  E.  Rep.  125  367 

Morrell  v.  Insurance  Co 10  Cush.   282    269 

Morris  v.  County  of  Sioux. .     42  Iowa,    416 24 

Morris  v.   Railway  Co 65  Iowa,   727    ^ 145 

Morrison   v.    Miller 40  Iowa,   84    , 672 

Moss  V.   Cummings 44  Mich.*  359 .  .*.  609 

Mowry   v.   Wareham. 101  Iowa,   28 711 

Mt.    Pleasant    Cemetery    Co. 

V.   Mayor,   etc.   of  Newark    50  N.  J.  Law,  66 198,  19^ 

Murdy  v.  Skyles tOl   Iowa,   555    316 

Murphy  v.  Huscome y6  Iowa,   192 521$ 

Murphy  y.  Murphy 8U  Iowa,   740    68 

Murray  •  t.    Weber 92  Iowa.   757    313 

Myers'    Appeal 62  Pa.  104 572 

Myers   v.   Byington 34  Iowa,   205    465 


860  Oases  Cited. 

Myers   v.   Ford 22  Wis.    139    512 

Meyers    v.    Simms 4  Iowa,   500    721 

N 

Nagle  V.  Wakey 161  111.    387    347 

Negley  v.  Cowell 91  Iowa,   256    328 

Neville  V.  Railway  Co 79  Iowa,   23:i    82 

Newby   v.    Caldwell 54  Iowa,   102    64 

New  Haven  &  Northhampton 

Co.      V.      Inhabitants      of 

Northampton   102  Mass.   116    723 

Newman  v.  Railway  Co 80  Iowa,   678    93 

New  Orleans  City  &  L.  R. 

Co.    V.    Louisiana 157  U.    S.    214 355 

New  York  Cent.  &  H.  R.  Co. 

V.  Metropolitan  Gas  Light 

Co 63  N.    Y.    326 437 

New   York  Life   Ins.   Co.    v. 

Ireland    Tej:.  — .  17  S.  W.  Rep.  617  638 

New  York  L.  &  W.  R.  Co.  v. 

Union    Steamboat   Co 99  N.   Y.   12 434 

New  York  &  U.  S.  &  B.  Ry. 

Co.,    In    re 94  N.  Y.  197 723,  724 

Nichols   V.  Eaton 110  Iowa.   509    300 

Nicholson  v.  Railway  Co...     41  N.   Y.    525 176 

Nieukirk  v.  Nieukirk 84  Iowa,   371    708 

Noel  v.   Noel 1  Iowa,   423    526 

Noll   v.    Railroad 32  Iowa,  66  721 

Norris  v.   Hlx 74  Iowa    524    664 

Norris  v.    Tripp Ill  Iowa.   115    26 

Northrop    v.    Hale 76  Me.  306    36 

Norton    v.    Miller 25  Ark.  108 745 

Nurney  v.  Insurance  Co. ...     63  Mich.  633 19 

O 

O'Connell  v.   State 0  Minn.  279    (Gil.  190) 431 

O'Conner    v.    Majoribanks. . .       4  Man.   ft  G.   4oo ()46 

O'Connor  v.  Sill 60  Mich.   175    306 

O'Harra   v.    Miller 64  Iowa,   462    628 

Oldham  v.  Insurance  Co 90  Iowa,  225    155 

Oliver   v.   Railroad   Co 83  Ga.    257  

OUeman    v.    Kelgore 52  Iowa,  38    79 

Olmstead    v.    Keyes 85  N.   Y.   593 269 

Olmstead    v.    Morris   Acque- 

duct    47  N.  J.  Law,  311 434 

Olmstead   v.   Society 37  Kan.   Sup.  93 115 

Olmstead    County   v.    Barber    31  Minn.  256    604 

Oppenheimer      v.       Gucken- 

heimer    39  Fla.  617   294 

Orcutt    v.    Hanson 70  Iowa,    607    689 

Orcutt    v.    Hanson 71  Iowa,   514    565 

Orr   V.    O'Brien 77  Iowa,    253    476 

Owsley  V.  Navigation  Co 1  Wash.   St.   491 723 


iOASS8  Cited.  861 


Packard  v.   Voltz 94  Iowa,  277    346 

Pa^e  Co.  v.  Burlinj^ton  ft  M. 

R.    Co 40  Iowa,   520    119 

Pans   V.   Levy 9  C.  B.   N.   S.  342 304 

Parker    v.    Hayden 84   Iowa,   494 to 

Parker  v.  Lamb  &  Sons 99  Iowa,  265    216 

Parker  v.    Stanlland 11  East,    362    663 

Parker  v.  Van  Steenburg...     68  Iowa,    174    605 

Parsons    v.    District    of    Co- 
lumbia     170  U.  S.  45 471 

Parsons   v.   Winslow 16  Mass.   361    57u 

Patterson  v.   Mills 69  Iowa,   755    653 

Payne  v.   Railroad  Co 44  Iowa,  236,  238 602 

Pearson    v.    Taylor 37  Iowa,   331    567 

Pearsons  Case   2  Lewin,  Cr.  Cas.  216 546 

Peck    V.    Callaghaa 95  N.   Y.   73 666 

Pelt  V.   Payne 60  Ark.   637    225 

Pemberton  v.  Williams 87  111.  15   23 

Pence  v.  Railway  Co 63  Iowa,   753    95 

Pennsylvania    Co.    v.    Lom- 

bardo    49  Ohio  St  1 615 

Pennsylvania    Co.    v.    Smith    98  Ind.  42   94 

Pa.  R.  Co.  V.  First  Ger.  Luth- 
eran   Congregation    63  Pa.  445  720 

People  V.    Bealoba 17  Cal.   389,   399 497 

People  V.  Board  of  Assessors 

of  City  of  Brooklyn 84  N.   Y.   610 199 

People      V.      Columbia      Co. 

Sup'rs 43  N.   Y.   130 602 

People   V.    Commisisoners...     23  N.  Y.  242 449 

People  V.  Essex  Co.  Sup'rs. .     70  N.   Y.   236 602 

People  V.  Gallagher 75  Mich.    512    280 

People  V.  Hulbut 4   Denlo,    133 499 

People  V.  Insurance  Co 25  Wend.  205   36 

People    V.    Livingston 6  Wend.  526,   531 225 

People   V.    Murray 5  Hill,  468    727 

People  V.  Northey 77  Cal.   618,  633 500 

People  V.  Rangod 112  Cal.  669  431 

People    V.    Roper 35  N.  Y.  629 198,  199 

People  V.  Seymour 16  Cal.  332 604.  606 

People    V.    Spicer 99  N.    Y.   225 602 

People    V.    Weaver 100  U.  S.  539,  545 604 

Peoria  D.  &  F.  Co.  v.   Dug- 

gan   109  111.  537  716 

Perkins   v.    Ry.   Co 103  Mc.  52    716 

Peterman    v.    Jones 94  Iowa,   591    661 

Peterson  v.  Foil 67  Iowa,   402    623 

Peterson  v.  Koch 110  Iowa,   19    689 

Pettus  V.   Farrell 59  Iowa,   29S    456 

Peugh    V.    Davis 96  U.    S.    332 672 

Phillips    V.    Crips 108  Iowa,    605    526 

Phillips   V.   Harrow 93  Iowa,   92    462 

Phinny    v.    Warreu 52  Iowa.   332    68 

Pickens    v.    State 58  Ala.    364    495 

Pierce  v.   Bank 129  Mass.    425    461 

Pingrey   v.   Insurance   Co...  144  Mass.   374    638 


-862  .  Casss  CiXBb. 

Pipe  V.  Bateman 1  Iowa,   369   6 

Pitkin   V.    City    of     Spring- 
field  :..  112  Mass.   509 727 

Plum  V.  City  of  Fond  du  Lac    51  Wis.   393    . .' : 602 

Polk  County  v.  Hierb 37  Iowa.   361 eu^e 

Polk  County  v.   Sherman...     99  Iowa,  60-'^5 6nft 

Pollaird  V.  Dickinson  County    7l  Iowa,  438 560 

Polley  V.    Johnson 52  Kan.  478    ,..  663 

Potter  V.  Worley 57  Iowa.   66    492 

Powers  V.  Fuller 30  Iowa.  476    604 

Powers  V.  O'Brien  County..     54  Iowa.   501    341 

Pratt   V.   Howard 110  loWa.   533 17 

Pratt  V.  Thornton ,.     28  Me.  355    570 

Preston  v.  Turner 36  Iowa.   671    293 

Price   V.   Rea 92  Iowa,  12 655 

Pritchard   v.    Magoun 109  Iowa,   364    403 

Proprietors  of  Charles  River 
Bridge    V.    Proprietors    of 

Warren  Bridge 11  Pet  430  223 

Public  Parks  Amusement  v.  , 
Bmbree-McLean      Carriage 

Co 64  Ark.   29 448 

Q 
Quinlan  v.  Railway 113  Iowa,   89    554 

B 

Radich    v.    Hutchins 95  U.    S.    210 578 

Ragan    v.    Day 46  Iowa.  239  236 

Railroad  Co.  v.  Bailey 145  111.,  159 260 

Railroad  Ca  v.  Brown 40  Iowa,   335    119 

Railroad  Co.  v.  Ely 95  N.  C.  77 721 

Railroad  Co.   v.  Gross 31  Hun.   83 724 

Railroad  v.  Morris 65  Ala.  193 716 

Railroad  Co.  v  Morrow 87  Tenn.  406,  415 611 

Railroad    Co.    v.    Moss 60  Miss.  641 716 

Railroad  Co.  v.  Ogier 35  Pa.  60 94 

Railroad  Co.  v.  Robinson...       4  Bush.  507 145 

Railroad  Co.  v.  Smith 9  Wall.  95 119 

Railroad  Co.  v.  Clark 108  111.   113 260 

Ralston   v.   Ralston 3  G.  Greene.  533 663 

Rand  v.  Garner 75  Iowa,  311 8 

Randall  v.  State 53  N.  J.  488 415 

Rankin  v.  Rankin 67^  Iowa,  322 384 

Rankin  v.  Vandlver 78  Ala.    562    294 

Rea  V.  Owen 37  Iowa.  262 465 

Read  v.  Howe 39  Iowa,  553 567 

Read  v.  Insurance  Co 103  Iowa.    307 20,  246 

Rector  of  Christ's  Church  v. 

Philadelphia  Co 24  How.  300 198 

Reed  v.  Lane 96  Iowa,  454 583 

Reed   v.   Thompson 56  Iowa,  455 —  125 

Revalk    v.    Kraemer 8  Oal.   66 513 

Rex  V.  Haswell Russ.  &  R.  458 415 

Rex  V.  Smith Rusa  ft  R.  267 637 

Reynolds  v.  Insurance  Co . . ; .     80  Iowa,  .563 135 

Reynolds  v.  Wilmeth : .     45  Iowa..  693 285 

Rice  V.  Efford 3  Hen.  &  M.  225 33 


Cases  Cited.  86S 

Richards  v.  CommlsiOBers. .     40  Neb.  45 701 

Rlchardft  v.  Schrieber,  Con- 
char  &  Westphal  Co 98  Iowa,  4^3 290«  293 

Richards  v.  Town    of    Rock 

Rapids 72  Iowa,    77 105^  107 

Richardson  v.  Blinkiron 76  Iowa,  255 619 

Richardson  v»  City  of  Web- 
ster City Ill  Iowa,  427 74 

Riddell  v.  Thayer 127  Mass.    490 48 

Rittgers  v.  Rittgers 56  Iowa,  218 70 

Roach   V.   Privett 90  Ala.  891 16 

Robb  V.  Robinson 66  Iowa,  500 605 

Robers  v.  Press..., 97  Iowa.  475.... 29» 

Roberts  v.  MtjMahan 4  G.  Greene,  34 672 

Roberts  v.  Roberts 91  Iowa,  228 753 

Robertson  v.  Frank  Bros.  Co.  132  U.  S.  17. 24 

Robertson  v.  Coal  Co 27  Iowa,  245 105 

Robinson  v.  Chamberlain 34  N.  Y.  398. 347 

Robinson  v.  Foster 12  Iowa,  186 230 

Robinson  v.  Rohr 73  Wds.  436 348 

Rock  V.   Haas   110  111,    528 512 

Rockwell  v.  Raymond 5  N.  Y.  Supp.  646 382 

Rogers  v.  Davis 91  Iowa,  730 673 

Rogers  v.  Hargo 92  Tenn,  Sup.  35 219 

Rogers  Locomotive  Machine 
Works  V.  American  Emi- 
grant   Co 164  U.   S.    559 120,  122 

Romberg  v.   Hughes 18  Neb.  579 320 

Rose  V.  City  of  Charleston. .       3  Rich.  369 199 

Rosierz  v.  Van  Dam. 16  Iowa,  175 676 

Ross  V.  Campbell 98  Iowa,  1 106 

Ross  V.   McArthur 85  Iowa,  203 255 

Rowley  v.  Bartholomew 37  Iowa,  374 623 

Royce  v.  Jenney 50  Iowa,  676 610 

Rude  Y.  Nass 79  Wis.  321 364 

Russell    V.  Allen    10  Paige  249 654 

Russell  V.  French 67  Iowa,  102 159 

Russell  V.  Place. 94  U.    S.    606 63 

Ryan  v.   Varga 37  Iowa,  78 609 

Ryman  v.   Lynch 76  Iowa,  587    85 


Salyers  v.  Monro 104  Iowa,    74. 680 

San  Diego  Land  and  Town 

Co.   V.   Neale 88  Cal.  50 722 

Sanxey   v.   Glass 68  Iowa,   542 7 

Saterlee  v.  Matthewson 2  Pet.  380  223 

Sawyer  v.  Dooley 21  Nev.  390 608 

Sayer  v.  Chllders 112  Iowa,    667 516 

Sohaefert  v.  Railway  Co 62  Iowa,  627 95 

Schmidt  V.  Williams 72  Iowa,  317 677 

Schollmier  v.  Schoendelen . .     78  Iowa,  426 460 

Schurick  v.  Kollman 50  Ind.  338  47 

Scott  v.  Com 94  Ky.  511 647 

Scott  V.  Laaell 71  Iowa,   181 105,  720 

Scott   V.    McKInnish 15  Ala.  664 48 

Scott  V.  McNeal 5  Wlash.  309 74« 

Scott  V.  McWhirter 49  Iowa,  487 675 


864  Cases  Cited. 

Scott  V.  Railroad 112  Iowa,  54 634 

Scoville  V.  Canfield 14  Johns.  338 449 

Schuykill   Navigation   Co.   v. 

Kittera 2  Rawl.  488 724 

Schwede  v.  Town  of  Burns- 
town 35  Minn.    468 273,  721 

Seamans  v.  Zimmerman 91  Iowa,  368 273 

Searle   v.   Fairbanks,   Morse 

&    Co 80  Iowa,  807 640 

Sears  v.  Marshall  County. . .     59  Iowa,  603 24 

Secombe  v.  Railroad  Co 23  Wall.  108 722 

Seda  V.  Huble 75  Iowa,  425 461 

Sellers  v.  Barrett 185  111.   466 603 

Severin  v.  Za<;k 55  Iowa,  30 645 

Sexton  V.  Insurance  Co 69  Iowa,  99 156 

Shane  v.  McNeill 76  Iowa,  461 491 

Shaw  V.  Clark 6  Vt.  507 465 

Sheets  v.  Sweeney 136  111.   336 698 

Shelley  v.   Smith 50  Iowa.  543 128 

Sherman  v.  Kane 86  N.  Y.  57,  73 699 

Sherman  v.  Railroad  Co 17  N.  Y.  153 145. 

Sherman  v.  Stage  Co 24  Iowa,  515 82 

Shiner   v.   Jacobs 62  Iowa,  372 198 

Shroeder   v.  Webster 88  Iowa,  630 694 

Shuler  v.  Hardin 25  Ind.    386 654 

Shuman  v.  Supreme     Lodge 

Knights  of  Honor 110  Iowa,   480 274,647 

Shuman  v.  United  Workmen  "  110  Iowa,  642 115 

Shurtlefr  v.   Stevens 51  Vt.  501 300 

Sieverts  v.  Association 95  Iowa,  710 215 

Silloway   V.    Brown 12  Allen,   30 514 

Simms  v.   McKee 25  Iowa,    341 446 

Sioux  City  Vinegar  Mfg.  Co. 

V.    Boddy 108  Iowa,  538 740 

Skinner  v.  Crawford 54  Iowa,  119 698 

Small  V.  Railroad  Co 55  Iowa,  582 615 

Smith  V.  Baldwin 85  Jowa,  570 7 

Smith   V.    Burgess 133  Mass.  511 9 

Smith  V.  Carter 25  Wis.    283 51 

Smith   V.   Coopers 9  Iowa,  376 221 

Smith  V.  McLean 24  Iowa,  322 446 

Smola  V.  McCaffrey 83  Iowa,  760 181 

Snell  V.  Railway  Co 78  Iowa,    88 119 

Society  v.  Flestsam 97  111.   474 274 

Society  V.  Wheeler 2  r^^U.  105 603 

Sommers  v.  Johnson 4  Vt.  278 602 

Soper  V.  Henry  County 26  Iowa,  264 846 

Sorrells  v.  Collins 110  Ga.  518 461 

Spaulding  v.  Ad^ims 63  Iowa,  437 293 

Spaulding  v.  Railway  Co 98  Iowa,  205 153 

Spencer  v.  Merchant 125  U.  S.  345 471 

Spinney  v.  Miller 114  Towa.  210.  86  N.  W.  Rep.  317  235 

Splawn  V.  Chew 60  Tex.    532 113 

Stahl  V.  Brown 72  Iowa.  720 ,  68 

Stambrough  v.  Cook 83  Iowa.    711 663 

Stanley  v.  Montgomery 102  In^.  102 646 

Stanley  v.  Snyder 43  Ark.  429 515 

Starr  v.   City  of  Burlington    45  Iowa,  89.  91 602 

State    V.    Alexander...:.:..  lt)7  Iowa,  177.. 100 


Oases  Cited,  865 

state  V.  Andrews 84  Iowa,  88 496 

State  V.  Baldwin 62  Minn.  518.  522 608 

State  V.  Bauguess 106  Iowa,  107 .. , 431 

State  V.  Benner 64  Me.  267,  282 500 

State  Sayings  Bank  v.  Black    91  Iowa,  496 546 

State  V.  Brady 100  Iowa,  194 542 

State  V.  Broughton 2  N.  C.  '96 500 

State  V.  Brown 41  Minn.    319 498 

State  V.  Cater 100  Iowa,  504 545 

State   v.    Certain   Lands    in 

Redwood  County 40  Minn.  512 606 

State  V.  Conkright 58  Iowa,  338 431 

State  V.  Cook 92  Iowa,  483 428 

State  V.  Craig 58  Iowa,  238 695 

State  V.  Cunningham 88  Wis.    81 602 

State  V.  curran 51  Iowa,  113 431 

State  V,  Duff 80  Wis.    13 602 

State  V.  Dunn 18  Mo.  419,  424 498 

State  V.  Felter 25  Iowa,  67 535 

State    V.    Foster 91  Iowa,  168    542 

State  V.  Froelick 70  Iowa.  214    545 

State  V.   George 62  Iowa,   682    535 

State  V.  Gnigin 147  Mo.  39   546 

State  V.  Hanlon 62  Vt  338  431 

State  V.  Hawkins 18  Or.  481   548 

State   V.    Hockett 70  Iowa,  442,  446 497,  536,  546 

State  V.   Howard .'. .     32  Vt.  380  .... , 66 

State  V.  Hudson 110  Iowa,   663    542 

State  V.  Hull 83  Iowa,  112  526 

State  V.  Hunter 68  Iowa,   447    738 

State   V.   JennlDgs 18  Mo.    435,   443 498 

State  V.  Johnson 8  Iowa,  525,  530 497 

State  V.  Jones 89  Iowa,   183    547 

State  V.  Kepper 65  Iowa,  745 428 

State  V.   Lindoen 87  Iowa,  702    208 

State   V.  McCormick 27  Iowa,    402 496 

State  V.  Mewherter 46  Iowa,   88    535 

State  V.  Mills x2  Ind.  126 745 

State  V.  Munchrath 78  Iowa,  277    545 

State  V.  Murdy 81  Iowa,  603    • 546 

State  V.  Myers 52  Wis.   628    603 

State  V.  Neeley 20  Iowa,   115    548 

State  V.   Penny 113  Iowa,   691    545 

State  V.  Perigo 70  Iowa,  658    496 

State  7.  Pors 107  Wis.   420    603 

State  V.  Porter 34  Iowa,  131 55 

State  V.  Porter 105  Iowa,  677 ; 431 

State  V.  Pratt 40  Iowa,  631.. 501 

State  V.  Reed 35  Me.  489 495 

State  V.  Reesa 59  Wis.  106 474 

State   Reservation    at   Niag- 
ara, In  re 102  N.  Y.   734 721 

State  V.  Seamons 1  G.  Greene,  418 421,  409,  431 

State  V.  Shea 104  Iowa,  724 549 

State   V.    Slielton 64  Iowa,  333 496 

State  V.    Smith 79  Minn.    2=57 689 

State  V.  Sopher 70  Iowa,  49^ 497 

State  V.  Squires 26  Iowa,    340 603 


866  Cases  Cited. 

state  V.  Tall 4Z,  Minn.   273 28D 

State   V.   Townsend 66  Iowa,  741 537 

State  V.  Van  Buskirk 59  Ind.  384 500 

State  V.  Vatter 71  Iowa,  658 542 

State  V.  Warner 100  Iowa,  260 547 

State  V.  Weyerliauser 68  Minn.  353 611 

State  V.  Whalen 98  Iowa,    663 431 

State  V.  White 19  Kan.  445 280 

State  V.  White 44  Kan.  521 431 

State  V.  Wood 53  N.  H.  484 500 

State  V.  Wood 112  Iowa,   411 496 

State  V.  Woodson 41  Iowa,  425    501 

State  V.  Yates 19  Mont  239   100 

Steele  v.   Bank 79  Iowa,  339    12£ 

Steele    v.    Prlerson 85  Tenn.  430   44J 

Steele  v.  Ward 25  Iowa,   535    29; 

Stein  V.   Bowman 13  Pet.  209 646 

Stein    V.    City    of    Council 

Bluffs    72  Iowa.   180    32 

Stephan  v.   Daniels 27   Ohio  St.  527 2 

Stephens  v.  McCoy 36  Iowa,  659 131 

Stephens   v.    Mitchell 103  Iowa,  65 356 

Stephenson   v.    Stephenson. .     64  Iowa,    534 115 

Stevenson  v.  Polk 71  Iowa,  278 484 

Stevenson's    Heirs    v.    Sulli- 
van        5  Wheat.  207 33 

Stewart   v.    State 1  Ohio,  St.  66 548 

Stewart     v.     Transportation 

Co 17  Minn.   372    (Gil.   348) 405 

St  Louis,  I.  M.  &  S.  Ry.  Co. 

V.    Paul    173  U.  S.  403 725,  726 

St  Louis,  I.  M.  &  S.  Ry.  Co. 

V.  Williama    49  Ark.  492 716 

St  Louis,  I.  M.  &  S.  Ry.  Co. 

V.  Mathews  166  U.  S.  1,  26 719.  726 

Stokes  V.  Sprague lio  Iowa,   89    460 

Stone   V.   Insurance  Co 68  Iowa,  737    135 

Stone  V.   Mississippi 101  U.    S.    814 225 

Stoutenherg  V.  Huisman 93  Iowa,   213    465 

Stover  V.   Mitchell 45  111.  213  24 

Stratton    v.    Dole 45  Neb.  472 ^ 206 

Streeter  v.   Bank 53  Iowa,   178    355 

Strelchen    v.    Fehleisen 112  Iowa,  612 73 

Stroff  V.  Swafford 81  Iowa.   695    293 

Strohen   v.    Association 115  Pa.    Sup.   273 219 

Stults  V.  Sale 92  Ky.  5   . .  515 

Sturgies  V.  Cu-ter 114  U.   S.    511 606 

Sullivan  v.   Finn 4  G.  Greene,  544 465 

Sullivan  v.  Railroad  Co 11  Iowa.  421    145 

Sunderland  v.   Sunderland..     19  Iowa.   325    525,   526 

Supreme  Council  v.  Smith. .     4*^  N.  J.  Ch.  466 115 

Swan  V.  Williams 2  Mich.   427 722 

Swanson    v.    Allen 108  Iowa,  419    626 

Sweet  V.    Oliver 56  Iowa,  744    384 

Sweet  V.   Railroad    Co 87  Mich.  559    206 

Sweetzer  v.   Jones 35  Vt  317 654 

Swift  Co.  V.  U.   S Ill  U.  S.  22 24 

Sykes  v.  Hannawalt 5  N.   D.  335 460 


Cases  Citbd.  867 


Talman   v.-  City    of    Janes- 

ville   17  Wis.   71    604 

Taylor  v.  Railroad  Co 83  Wis.  645   724 

Teachout  v.  Railway  Co 75  Iowa,  722    273 

Teachout  v.  Van  Hoeson 76  Iowa,  113    185 

Tenbrook   v.   Brown. .  ^ 17  Ind.   410    461 

Tennessee   v.    Sneed 96  U.   S.   69 603 

Thayer  v.  Coldren 57  Iowa,  112 25 

Thayer  v.  Finton 108  N.   Y.  394 168 

Thomas  y.  City  of  Burling- 
ton         69  Iowa,   140    28 

Thomas  y.  Kennedy 24  Iowa,   398    9 

Thomas  y.  Railway  Co 93  Iowa,  252;   103  Iowa.  657..  173 

Thompson  v.   Bowie 4  Wall.   463    260 

Thompson  y.  Read 41  Iowa.  48    603 

Thompson  v.  U.  S 155  U.  S.  271 549 

Thorn  y.  Newsom 64  Tex.   161    .,    64 

Thornton  v.  Springer 5  Tex.   587    .'847 

Thorp  V.  Thorp 70  Vt  46  150 

Tice  V.  Annln 2  Johns.   Ch.   125 664 

Tllton  y.  Swift 40  Iowa,  78    354 

Tobey  y.  Railway  Co. . . 9l  Iowa,  256  376,  478 

Tobin  y.    Society 72  Iowa,    262 255 

Toledo  A.  A.   &  G.    T.    Ry. 

Co.    y.    Dunlap 47  Mich.   456    724 

Toledo,    W.    W.    Ry.   Co.    v. 

City   of   Jackson 67  111.    87    225 

Tomblin  y.  Ball 46  Iowa,  190  146,  251 

Towle  y.   Society 61  Fed.  Rep.  446 219 

Town  of  Bloomfleld  v.  Trim- 
ble         54  Iowa,  399  589 

Towne  y.  Rumsey 5  Wyo.    11    515 

Treanor  y.  Bank 90  Iowa,   575    384 

Trucks   y.    Lindsey 18  Iowa,  504 657,  674,  676 

Trust  Co.  y.   Mintzer 65  Minn.  124    79 

Tucker  y.   Ferguson 22  Wall.   527    198 

Tucker   y.    McDermott 2  Redf.    Sur.    312 572 

Turner  y.  Turner 44  Ark.   25    572 

Turner  y.   Tounker 76  Iowa,   258    661 

Twenty  Per  Cent  Cases 20  Wall.   179    603 

Twogood  y.  Steyens 19  Iowa,   405    8 

U 

Union  Nat.  Bank  y.  Olum. .      3  N.  D.  193 450 

[Jnited  Order  of  Golden  Cross 

y.   Merrick   165  Mass.  421    275 

U.  S.  y.  Dalles  Military  Road 

Co 140  U.  S.  599 122 

U.  S.  V.  Insley 130  U.  S.  263 122 

XT.    S.    State    Trust    Co.    y. 

Wabash  Western  R.  Co. . .  150  IT.    S.    287 532 

Ury  y.  Bush 85  Iowa,  698,  701 456,  689 

V 

Vanderhayden  v.  Vanderhay- 
den   2Paige.  287 572 


868  Gasb&  CiTBlB. 

Van  Horn  v.  Van  Horn 107  Iowa,   247,  257 34,    38 

Vannlce  v.  Bergen 16  Iowa,   555 653 

yarnum  v.  Shuler 69  Iowa,   92    334 

Vennum  v.   Babcock 13  Iowa,   194    486 

Very  v.  Levy 13  How.    345    466 

Village  of  Norwood  v.  Baker  172  U.    S.    269 470 

Village  of  St   Johnsbury   v. 

Thompson   59Vt.  300': 592 

Vimont  v.  Railroad  Co 69  Iowa,   296    \ 615 

Vogel  V.  Pecok 157  111.    339    716 

Voight  V.   Kersten 164  111.    Sup.    314 274 

Vowlea  V.  Young 13  Ves.  140,  147 35 

W 

Wacha  v.   Brown 78  Iowa,  432    698 

Wade  V.   Howard 6  Pick.    492    654 

Walk   V.    Blaton 21  Iowa,   529    448 

Walker  v.  Dalley 87  Iowa,   375   700 

Walker  v.  Walker 93  Iowa,  643    7 

Walker    v.    Whitehead......     16  Wall.   314    224 

'Ward  V.  Ward's  Heirs 40  W.  Va.  611 80 

Warnock  v.   Davis 104  U.    S.    775 269 

Warren  v.   Henley 31  Iowa,  31    470 

Warshawky  v.  Insurance  Co.    98  Iowa.   221 135 

Washburn  Mill   Co.  v.   Bart- 

:    lett    3  N.   D.   138 213 

Waterhouse   v.   Black 87  Iowa,   317    ...^..  659 

Watson  V.   Richardson 110  Iowa,   673 25,  38;    40 

Watson  V.  Russell 18  Iowa,   79    ^ 459 

Wattson  V.   Campbell 38  N.   Y.   153 448 

Weare  v.  Williams 85  Iowa,   253    451 

Weaver  v.   Carpenter 42  Iowa,   343    443 

Weaver  v.  Stacey 93  Iowa,    689 26 

Webb    V.    Cowley 5  Lea,   722    515 

Webb    V.    Richardson 42  Vt  465 36 

Webber   v.    Sullivan 58  Iowa,  265    244 

Weis   V.    Morris 102  Iowa,  327    634 

Weiser  v.   McDowell 93  Iowa,   772    734 

Wellington  v.  Jackson 121  Mass.  157    77 

Wendt  V.  Legion  of  Honor.     72  Iowa,  683    115 

West  V.    Bishop 110  Iowa,  410    225 

West   V.    Fitzgerald 72  Iowa,  306    353 

West  Bend  Tp.  v.  Munch...     52  Iowa,  132   346 

Weston  V,  Brown 30  Neb.   609    536 

Weston    V.    Supervisors 44  Wis.    242,   256 198 

West   Wisconsin   R.     Co.    v. 

Trempeleau   Co.    Supers. . .     93  U.    S.   595 198 

Wyerhaueser  v.  Minnesota..  176  U.  S.  550 607,  611 

Wheelan  v.   Railway  Co....     85  Iowa,   167   ,  153 

Wheeler   v.    Becker 68  Iowa,  723 664 

Whetstone  v.  Whetstone 31  Iowa,  281   .."128 

Whipple   V.    Farrar 3  Mich.  436    603 

Whipple   V.    Foot 2  John  418 * .  663 

Whitaker  v.  Johnson  County    12  Iowa,   595    64 

Whitaker  v.    Parker 42  Iowa,  585   205.  536 

White   V.    Adams 77  Iowa,  295 627 


Casxs  Citeb;  669 

White  V.   Heylman... 34  Pa.  St  142 2« 

White  V.   Kuntz 107  N.  Y.   518 465 

White  V.  Lucas ; .     46  Iowa,   319   ;...  672 

White  V.  Road  Dist  No.  1..      9  Iowa,  202    346 

Whitelocke  v.  Baker 13  Ves.  514 35 

pitman   v.    Wilmington    & 

S.  R.  Co .'      2  Har.  (DeL.)  514 720 

Whitney  v.   Gammon 103  Iowa,  363   659 

Whitsett  V.  Railway  Co....     67  Iowa,  150    328 

Wlckham  v.  Henthorn 91  Iowa,  242 125 

Wilbur  V.  Gilmore 21  Pick.   250 603 

Wilcox   V.    Jackson 57  Iowa,   285    o89 

Wilcoxen   v.   Smith 107  Iowa,  555 218 

Wilder  V.  Railway  Co 70  Mich.  382    716 

Wilhelm  v.  Cedar  County..     50  Iowa,  254    615 

Wilhelm  v.  Folmer 6  Pa.   296    9 

Wilkerson  v.  State 91  Ga.   729    647 

Wilkin  V.  Railroad  Co 16  Minn.  271    (Gil.  244) 722 

Wilkinson  v.   Merrill 87  Va.  ol3  514.  515 

Wilkinson  v.  Pritchard 93  Iowa,   308    '. 85 

Williams  v.    Barrett 52  Iowa,  637    459 

Williams   v.    Conger 125  U.  S.  397 666 

Williams  v.  Guile 117  N.  Y.   343 460 

Williams  V.   Schatz 42  Ohio   St  47 460 

Williamson  v.  Wachenheim.    58  Iowa,  277    293 

Williamson  v.  Woodman 73  Mc.  163   745 

Willmington  ft  W.  R.  Co.  v.  . 

Alsbrook   110  N.  C.  137 197 

Wilmaser  v.  Insurance  Co. .     66  Iowa,  417   638 

Wilson   V.    Conklin 22  Iowa,  542    356 

Wilson  V.    Hathaway 42  Iowa,  173   720 

Wilson   V.    Horr 15  Iowa,   489    298 

Wilson   V.    Miller 16  Iowa,  111    451 

Wilson  V.   Railroad   Co 18  Ind.   226    145 

Wilson  V.  Welch.... 157  Mass.  77   531 

Wimer   v.    Allbaugh 78  Iowa,  79    48 

Winet  V.   Berryhill 55  Iowa,  413    381 

Winey  v.   Railway  Co 92  Iowa,  622    94 

Winfleld  V.  State 3  O.  Greene,   339 496 

Winona  &  St   P.   Land  Co. 

V.   Minnesota    159  U.  S-  526.  538 607,  608 

Winzor  v.  City  of  Burling- 
ton         68  Iowa,  279    28 

Wolcott  V.  Navigation  Co...      5  Wall.   681    123 

Wollen  Co.  v.  Smalley ill  Mich.  321    185 

Wood  V.  BroUiar 40  Iowa,  591   680 

Wood  V.   Matthews 73  Mo.  477   51 

Woodbum   v.   Woodburn 123  HI.    608    461 

Woods    V.    Haviland 59  Iowa.  476    854 

Works  V.  Hershey 35  Iowa,  340    464 

Wormley  v.   Hamburg 40  Iowa.  22   354 

Worthington    v.    Whitman..     67   Iowa,  190   604 

Wortman  v.  Kleinschmidt. .     12  Mont  316   '. 716 

Wright   V.    Commonwealth..    33  Gra:.   880    497 

Wright  V.  Lee 2  S.  D.  596 213 

Wright  V.   Roseberry 1J>.1  U.   S.   488 119 

Wronkow  v.   Oakley 133  N.   Y.  505 491 

Wyant  v.  Lesher 23  Pa.  St  338 761 


870  Cases  Citbd. 

Wycoff   V.    Wycoff 3  Watts  k  S.  481 570 

Wyllb  V.  Haun 47  Iowa,  614   92 

Wymore  v.  Mahaska  CJounty    78  Iowa    396   478 


Fork    V.    Hinkle 80  Wis.  624    24 

Young  V.   HaDSon 95  Iowa,  717 119,  12$ 

Young  V.  Railway  Co 100  Iowa,  357    376 

Young  T.   StaJlings 5  B.  Mon.  367 294 


STATUTES  CITED,  CONSTRUED,  ETC., 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME 


COWSTITUTIOM  OF  UNITED  8TATK8 

Art  1,  sec.  10 227 

CONSTITUTION  OP  IOWA. 

Art  1,  sec.  6 381 

Art.  1,  sec.  9 223,  381 

Art.  1,  sees.  9.  21 227 

Art.  5,  sec.  1 379 

SUPRSMB  COUBT  RULES. 

Rule  22 569 

ACTS  SIXTEENTH  CBN.  ASSKM. 

Ch.  143,  sec.  6 379,  380 

ACTS  EIGHTEENTH  GEN.  A8SEM. 

Ch.  211 518 

ACTS  TWENTIETH  GEN.  ASSEM 

Ch.  198 102 

ACTS  TWENTY- FIRST  GRN    ASSEM 

Ch.  65  268,  273 

Ch.  65,  sees.  1,  4,  7,  8, 12,  13, 

16,  17,  20 271,  272 

Ch.  134 102 

ACTS  TWENTY-THIRD  GKN.  ASSEM 

Ch.  15   .196,  197 

ACTS  TWENIT-FOURTH  GEN.  ASSRM. 

Ch.  13 196 

Ch.  33 403 

ACTS  TWENTY-FIFTH  GEN.  ASSEM. 
rjjl    •?      202 

Ch.  7,  sees.  6-9i  *10. . .  ..'.191,  192 

Ch.  75,  sec.  3 506 

Ch.  76,  sees.  1,  2 480 

Ch.  75,  sec  3 480,  481 

Ch.  96 510 

ACTS  TWENTY-SEVENTH  GEN. ASSEM 

Ch.  48   221,  233 

ACTS  TWENTY  EIGHTH  GRN.ASSBM. 

Ch.  48,  sec.  1 222 

Ch.  50  607 

Ch.  69,  sec.  6 221,  236 

Ch-  69.  sec.  12,  16 222,  227 

CODE  OF  1878. 

TiUe  14,  ch.  7 684 

Sec.  45,  subd.  1 201 

Sec.  489  99 

Sec.  531 100 

Sec.  771  480 

Sec.  808  331 


Sec  810 331,  332 

Sees.  832,  833 610 

Sec.  870  28 

Sec.  2117  685 

Sees.  2241,  2242,  2243 286 

Sec.  3025  734 

Sec.  3109 351,  352 

Sec.  3118  352 

Sec.  3129  734 

Sec.  3317  384 

Sec.  3569  734 

CODE  OF  1897. 

Ch.  6,  tit  3 379 

Sec.  48«  subd.  23 231 

Sec.  48 168,  201,  223,  637 

Sec.  48,  par.  23 46 

Sec.  48„  subd.  22 495 

Sec.  51 200,  354,  356 

Sec.  225 104,  106,  583 

Sec.  248 168 

Sec.  260  380 

Sec.  285  231 

Sec.  322  84 

Sec.  329  106 

Sec.  342  429 

Sec  496  429 

Sec.  680 589,  590 

Sec.  767  439 

Sec.  818  468 

Sec.  820  468 

Sec.  823  463 

Sec.  839  469 

Sec.  999  433 

Sec.  1005,  subd.  5 196 

Sec.  1311  613 

Sec.  1317 729,  730 

Sec.  1321  729 

Sec.  1352  605 

Sec.  1354  605 

Sec.  1355  605 

Sec.  1357 605,  730,  732 

Sec.  1360  605 

Sec.  1361  605 

Sec.  1370  605 

Sec.  1373 109,  732 

Sec.  1374 601 

Sec.  1385  605 

Sec  1389  605 

Sec.  1400  703 

Sec.  1406 702.  703 

Sec.  1407 702,  703 

Sec.  1409  702 


(871) 


872 


Statittbs  Cited,  Consteued,  Etc. 


Sec.  1410  702 

Sec.  1428  620 

Sec.  1426  620 

Sec.  1427  618 

Sec.  1432  620 

Sec.  1448  333 

Sec.  1489  560 

Sec.  1645  346 

Sec.  1550  738 

Sec.  1651  738 

Sec.  155G  738 

Sec.  1557  349 

Sec.  1561 346 

Sec.  1568  346 

Sec.  1743  166 

Sec.  1898 221,  235 

Sec.  1995  714 

Sec.  1999  714 

Sec.  2007 714,  715 

Sec.  2009  106,  714 

Sec.  2055  609 

Sec.  2060  504 

Sec.  2061 504.  506 

Sec.  2062  504,  505,  606 

Sec.  2063 603,  605,  506,  507 

Sec.  2064  506,  507 

Sec.  2066  405 

Sec.  2318  106 

Sec.  2382  208 

Sec.  2436  399 

Sec.  2442  106 

Sec.  2447  587 

Sec.  2448 399,  587,  588 

Sec.  2455 587,  588,  589,  590 

Sec.  2505  477 

Sec.  2906 •..ISO,  447 

Sec.  2918  525 

Sec.  2919  491 

Sec.  2925  443,  444 

Sec.  2972  512 

Sec.  2973 512 

Sec.  2974  148 

Sec.  2979  149,  150 

Sec.  3038  370 

Sec.  3042 213 

Sec.  3046  212 

Sec.  3053  231 

Sec.  3154 491,  708 

Sec.  3161  491 

Sec.  3261  . . » 583 

Sec.  3265  583 

Sec.  3270 70,  712 

Sec.  3360 712 

Sec.  3376  712 

Sec.  3385  583 

Sec.  3434-3437  85 

Sec.  3440  16 

Sec.  3447,  p.  1256 334 


Sec.  3448  635 

Sec.  3459 6 

Sec.  3491 565 

Sec.  3504  665 

Sec.  3541  231 

Sec.  3547  736 

Sec.  355^9,  Col.  2 659 

Sec.  3664  510 

Sec.  3592  48 

Sec.  3593  49 

Sec.  3644  16 

Sec.  3660 104,  105 

Sec.  3705  242 

Sec.  3708 141,  242 

Sec.  3727  91,  627 

Sec.  3728  91 

See.  3755,  subd.  3,  7 312 

Sec.  3756  229,  232 

Sec.  3760  510 

Sec.  3771  63 

Sec.  3790  128 

Sec.  3853  640 

Sec.  3991  660 

Sec.  4051 353 

Sec.  4056  352 

Sec.  4109  26 

Sec.  4118  569 

Sec.  4128  25 

Sec.  4145 28 

Sec.  4240 68 

Sec.  4260  287 

Sec.  4261 , 286 

Sec.  4273 384 

Sec.  4283  384 

Sees.  4297-4298  676 

Sec.  4465  159 

Sec.  4476  382 

Sec.  4477  16 

Sec.  4552  105 

Sec.  4560  105 

Sec.  4604  459,  680 

Sec.  4606  242 

Sec.  4607 646,  754 

Sec.  4608 278,  377 

Sec.  4620  206,  666 

Sec.  4688  231 

Sec.  4702  428 

Sec.  4897  414 

Sec.  5227  428 

Sec.  5228 428 

Sec.  525C  499 

Sec.  5267  499,  501 

Sec.  5268  501 

Sec.  5230  409 

Sec.  5287 495 

Sec.  5292 409 

Sec.  5373  498 

Sec.  5707  414 


J 


J 


